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Habhst  t.  Owxh,  4  Blftckf.  387. 

If  »  minory  on  the  gioimd  of  his  mfiuicy,  resdnd  a  oontmct  which  had  been  fhirlj  ezeeoted, 
and  which  was  apparentlj  to  his  adranta^,  he  can  not  afterwaids  sne  ft>r  the  money  or  pro- 
perty advanced,  or  labor  perfonned,  by  him  nnder  snch  contract. 

Oremiled  in  Van  Pek  v.  Carwine,  363. 

Ths  Citt  of  Madiboh  ▼.  Hatohxb,  8  Blackf.  341. 

The  dtv  of  MadisoH  brought  an  action  of  debt  against  H.,  befbre  the  mayor,  who  had  the 
criminal  jurisdiction  of  a  justice  of  the  peace,  to  recover  a  penalty,  under  the  diarter  of  said 
dty,  for  an  assault  and  babery.  An  assault  and  battery  being  a  criminal  offence  under  the 
statute  of  the  state,  held,  that,  under  the  constitution,  the  suit  could  not  be  maintained. 

Ths  Citt  CoinfciL  or  Ikdixkatojab  y.  Bltthe  and  Another,  2  Ind.  B.  75. 

Debt  by  the  city  council  of  JndianapoRs  against  B.  and  another  to  recover  a  penaltv  from 
them  for  keeping  a  nuisance,  &c.  A  nuisance  being  a  criminal  offence,  as  well  under  the 
statute  of  the  state,  as  by  the  common  law,  held,  that  the  action  could  not  be  maintained. 

DsoAiiT  T.  MiOHASi.,  2  Lid.  B.  396. 
Domnux  v.  T^n  State,  3  id,  430. 

Section  115  of  chapter  53  of  the  B.  S.  1843,  which  provides  that  "if  any  person,  without 
proper  authority,  shall  give  to  any  one  owing  service  in  any  state  or  territory  within  the 
UmUd  States,  a  certificate  or  other  testimonial  of  emancipation,  or  shall  knowhigly  harbor  or 
employ  any  such  one,  owing  service  as  aforesaid,  or  held  as  a  slave,  who  may  have  come  into 
tiiis  state  without  the  consent  of  his  or  her  owner,  or  shall  eiusourage  or  asnst  any  such  one 
to  desert  or  not  go  with  Ids  or  her  owner,  or  shall  use  an^  violence  or  other  means  to  prevent, 
let,  or  hinder  any  person  in  lawfoUy  recovering  anv  fugitive  slave  or  person  owing  service, 
sodi  penon  so  onending,  shall,  upon  conviction  thereof,  be  fined,"  «c.,  is  unconstittttional 
and  void. 

The  doctrine  of  the  four  last-cited  cases  is  ovetmled  in  Ambnm  v.  The  State,  350,  and 
The  State  r.  Moore,  436. 


CASES 

ARGUED  AND  DETERMINED 
n  no 

SUPREME  COURT  OF  JUDICATURE 

or  TBB 

STATE  OF  INDIANA, 

AT  INDIANAPOLIS,  NOVEMBBB  TERM,  1854,  IN  THK  THIBTT. 
NINTH  TEAB  OF  THB  STATE. 


Miller  v.  Sntdeb. 

A  judge  of  the  Court  of  Common  Flees  may,  under  the  B.  S.  1852,  g^ent  the 
writ  of  habeat  corpiu  to  a  prisoner  detained  in  the  state  prison  under  sen- 
lenoe  for  a  Monj. 

If  the  detention  of  tiw  prisoner  is  illegal,  it  is  the  duty  of  the  Judge  to  deliTer 
him  tiiecefrom. 

The  detention  is  illegsl,  if  by  nrtne  of  the  judgment  and  sentence  of  a  Cout 
whidi  had  no  jurisdiction  of  the  cause. 

The  case  of  SMnfftm  t.  Hie  State,  5  Ind.  R.  479,  in  which  it  was  held  that 
the  act  pronding  for  the  orgenisation  of  Circuit  Courts,  Ac,  i4>proTod 
JaMe  1, 1852,  repealed  so  much  of  tiie  act  establishing  Courts  of  Common 
Pleas,  &&,  i^proTed  May  14,  1852,  as  conferred  upon  the  latter  Courts 
jurisdiction,  hi  certain  cases,  oyer  felonies,  referred  to,  and  tiie  decisi<m 
approved. 

A  judge  of  the  Court  of  Common  Pleas,  upon  the  hearing  on  the  return  to  a 
Aa6eaf  oorptu,  may,  both  by  the  R.  S.  1852,  and  by  the  general  principles  of 
law,  inquire  into  the  jurisdiction  of  the  Court  by  whose  sentence  a  prisoner 
is  detained. 

A  prisoner  was  committed  to  Ae  county  jail  by  the  judge  of  the  Court  of 
Common  Fleas  of  Laptntt  county,  rightly,  as  an  examining  Court,  upon  a 
complaint  changing  him  with  the  commission  of  a  felony;  but  the  Comt| 
having  no  jurisdicdon  to  try  felonies,  proceeded  to  the  trial  of  the  prisoner 
and  sentenced  hfan  to  confinement  in  the  state  prison.  While  in  confine* 
menft  under  the  sentence,  ha  applied  to  the  judge  of  the  Court  of  Common 

.^to.— The  opinions  deliYered  during  the  first  fourteen  days  of  this  term 
are  contained  in  5  Ind.  Reports. 
Vol.  VL— 1 
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Not.  Tenn,       Fleas  of  CZorX;  coimtj  for  a  writ  of  habea$  corpus  agidnst  the  warden  of  the 
1854.  ^^"^  priBon,  to  show  cause  why  he  was  detained,  &c.    The  warden  haying 

produced  the  prisoner,  retomed,  as  the  caose  of  his  detention,  the  record  of 

MiLLsm  ^^  prosecution  in  the  Court  of  Common  Pleas  of  LaporU  county,  and  the 

SxTDBB.         couTiction  and  sentence  in  the  case.    The  judge  ordered  the  prisoner  to  be 

discharged  from  the  state  prison,  and  returned  to  the  jail  of  Laporte  county, 

to  await  tiie  further  action  of  the  Courts  of  said  county.    Held,  that  the 

order  of  the  Court  was  correct. 

5^^^|«*»y»  APPEAL  from  an  order  of  the  judge  of  the  Court  of 
Ck>mmon  Pleas  of  Clark  county,  made  in  vacation. 

Perkins,  Jw — Motion  for  a  supersedeas. 

Benjamin  T.  Snyder  petitioned  judge  Lovering^  of  the 
Court  of  Common  Pleas  of  Clark  county,  to  grant  him  the 
writ  of  habeas  carpus^  to  be  directed  to  David  W.  Mllerj 
warden  of  our  state  prison,  requiring  him  to  have  the  body, 
&C.,  with  the  cause  of  his  detention.  He  alleged  in  his  peti- 
tion that  he  was  illegally  imprisoned,  &c  The  writ  issued. 
The  warden  produced  Snyder  before  the  judge,  and  re- 
turned, as  the  cause  of  his  detention,  the  record  of  his 
prosecution  in,  and  conviction  and  sentence  by,  the  Court 
of  Common  Pleas  of  Laporte  county,  Indiana,  upon  a 
charge  of  felony,  in  1854.  The  judge  ordered  the  prisoner 
to  be  discharged  from  the  state  prison,  and  returned  to  the 
jaU  of  Laporte  county,  to  await  the  further  action  of  the 
Courts  of  said  county.  The  warden  appealed  to  this  Court 

Did  the  judge  of  the  Clark  Common  Pleas  err  in  making 
the  order  of  discharge,  &c.? 

He  had  authority  to  issue  the  writ  and  hear  the  cause. 
2  R.  S.,  pp.  20  and  22,  ss.  23  and  34. 

Snyder,  though  a  penitentiary-convict,  had  a  right  to 
apply  for  and  obtain  the  writ  2  B.  S.,  p.  194,  s.  714. 
And  if  his  detention  was  "illegal,"  said  section  expressly 
required  the  judge  to  deliver  him  "therefrom." 

His  detention  or  imprisonment  was  illegal,  because  it 
was  under  a  void  judgment  and  sentence.  That  the  judg- 
ment and  sentence  were  void,  necessarily  follows  from  the 
fact  that  the  Court  which  pronounced  them  had  no  juris- 
diction of  the  cause  in  which  they  were  declared^ — a  point 
this  Court  has  heretofore  decided.  Simington  v.  The  State, 
5  Ind.  R.  479.    In  Bomer  v.  Doe,  1  Ind.  R.  130,  this  Court 
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held,  that  a  judgment,  appearing  to  be  rendered  by  a  Conrt  ^oy.  Term, 
having  no  jurisdiction  of  the  subject-matter,  was  a  nullity,      ^Q^* 
and  might  be  so  treated  when  it  came  in  question  coUater-     Miixbr 
ally.     See  the  authorities  there  cited.    Here  the  want  of     shtdbr. 
jurisdiction  does  appear,  as  that  of  the  Common  Pleas  is 
conferred  by  statute,  and  we  must  take  notice  of  its  extent. 
In  WiUtamsan  v.  Berrpy  8  Howard  (U.  S.)  R.  495,  the  Cases 
on  this  point  are  reviewed,  and  the  rule  is  declared  to  be, 
''that  where  a  limited  tribunal  takes  upon  itself  to  exercise 
a  jurisdiction  which  does  not  belong  to  it,  its  decision 
amoimts  to  nothing,  and  does  not  create  a  necessity  for 
an  appeal" 

This  question  of  jurisdiction  the  judge  had  a  right  to 
inquire  into  on  the  hearing  upon  habecLS  corpus^  both  upon 
general  principles  of  law,  and  under  our  statute.  The 
statute  is  (2  IL  S.,  p.  195,  s.  725)  that  the  judge,  on  such 
hearing,  when  the  prisoner  is  held  ^  upon  any  process  issued 
on  any  JSnal  judgment  of  a  Court  of  competent  jurisdic- 
tion," shall  not  discharge,  &C.,  plainly  implying  that  the 
question  of  jurisdiction  is  open  to  inquiry.  See,  also,  8 
How.,  $upr(L 

The  judge  did  right,  then,  in  discharging  the  petitioner 
firom  the  penitentiary;  but  the  record  returned  as  showing 
the  cause  of  his  detention,  showed  that  a  complaint  had 
been  preferred  against  him  of  an  act  of  felony;  that  upon 
that  complaint  he  had  been  committed  to  the  jail  of  La^ 
pofte  county,  in  which  said  felony  had  been  perpetrated, 
and  that  he  had  never  been  legally  discharged  firom  said 
imprisonment.  This  was  a  custody  to  which  the  Conunon 
Pleas,  as  an  examining  Court,  had  a  right  to  commit  the 
defendant,  and  firom  which  the  judge,  on  hearing  the  habeas 
corpuSj  had  no  right  to  discharge;  for  the  statute  enacts 
(2  B.  S.,  p.  196,  8.  725)  that  where  the  party  is  in  custody, 
^upon  a  warrant  issued  firom  the  Circuit  Court  or  Court 
of  Conmion  Pleas,  upon  an  indictment  or  information," 
such  discharge  shall  not  take  place.  In  this  latter  case — 
that  of  the  warrant — the  party  is  held  for  trial,  and  not 
upon  final  judgment,  and  hence  is  legally  in  custody. 

The  judge,  therefore,  did  right  in  refusing  to  discharge 
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Not.  Tetm,  the  petitioner  from  this  custody,  and  in  remanding  him  to 

^^^'      the  jail  of  Laporte  county. 

MiLLBR         Our  attention  has  been  called  to  the  case  of  Wrig'ht  v. 

SvTMK.     The  StaUy  5  Ind.  R.  290,  as  being  decisive  of  that  now 
before  us,  but  it  is  not  even  analogous. 

In  that  case,  the  petitioner  for  the  writ  of  habeas  corpus 
was  in  the  custody  of  the  sheriff  upon  a  warrant  issued 
from  the  Circuit  Court  upon  an  indictment.  In  that  cus- 
tody, and  by  virtue  of  tiiat  warrant,  it  was  the  duty  of 
said  sheriff  to  hold  his  prisoner  till  discharged  by  due 
course  of  law.  While  the  prisoner  was  thus  in  custody, 
he  was  brought  before  the  Circuit  Court,  in  which  certain 
matters  transpired  that  were  claimed  by  the  prisoner  to 
entitle  him  to  his  release.  Whether  they  did  so  entitle 
him  or  not,  was  a  question,  in  the  first  instance,  for  that 
Court;  and  as  it  had  jurisdiction  of  the  cause  in  which 
the  question  arose,  its  decision  upon  it,  though  erroneous, 
was  not  void;  and  having  decided  that  the  matters  did 
not  entitle  the  prisoner  to  his  discharge,  (for  the  remanding 
him  was  such  a  decision),  it  was  the  duty  of  the  officer 
still  to  retain  him  under  the  warrant  upon  the  indictment. 
Take  another  view  of  the  case.  Suppose  Wright  had 
actually  made  a  formal  motion  for  his  dischai^e,  or  had 
pleaded  the  matters  which  had  transpired  in  bar  of  further . 
proceedings,  and  the  Court  had  overruled  his  motion  or 
plea,  and  proceeded  to  a  further  trial:  could  the  ruling 
have  been  reviewed  upon  habeas  corpus?  Surely  not; 
and  for  the  reason  that  it  would  have  been  by  a  Court 
having  complete  jurisdiction  to  make  it,  and  hence,  how- 
ever erroneous,  it  would  not  have  been  void,  and  could  not 
have  been  impeached  collaterally,  but  only  reversed  on 
appeal  or  writ  of  error. 

Stuart,  J. — Adhering  to  the  dissenting  opinions  in  S^ffen^ 
cer  V.  The  StatCy  5  Ind  R.  41,  and  Smingion  v.  The  StatCj 
id.  479,  viz.,  that  the  Common  Pleas  had  jurisdiction  of 
felonies,  I  cannot  concur  with  the  majority  of  the  Court 
in  refusing  the  supersedeas.  1  regard  the  prisoner  as  in 
the  custody  of  the  officers  of  the  penitentiary,  under  the 


OP  THE  STATE  OF  INDIANA-  I 

following  statatory  provision,  viz.:  "No  Court  or  judge  Nov.  Term, 
shall  inquire  into  the  legality  of  any  judgment  or  process,      ^^^' 
whereby  the  party  is  in  custody,  or  discharge  him  when     Howabd 
the  term  of  commitment  has  not  expired,  in  either  of  the       cobb. 
cases  following:  upon  any  process  issued  on  any  final 
judgment  of  a  Court  of  competent  jurisdiction,''  &c.    2 
R.  S.,  p.  195,  second  clause  of  section  725. 

Having  been  committed  on  process  issued  on  the  final 
judgment  of  a  Court  which  I  believe,  for  the  reasons  else- 
where given,  had  competent  jurisdiction,  judge  Lovering 
had  no  authority  to  "inquire  into  the  legality  of  the  judg- 
ment of  the  Laporie  Common  Pleas. 

The  discharge  of  some  fifty  or  sixty  prisoners  out  of  the 
penitentiary,  is  the  legitimate  firuit  of  what  I  still  respect- 
fully conceive  to  be  the  enroneous  ruling  of  the  majority  of 
the  Court  in  the  Spencer  case,  supra. 

I  am,  therefore,  of  opinion  that  the  supersedeas  should 
be  granted* 

Per  Ouriam4 — The  motion  for  a  supersedeas  is  denied, 
with  costs. 

W.  T.  OUo  and  X  &  DamSy  for  the  appellant 


Howard  v.  Cobb. 


In  a  suit  oommenced  before  a  joBtice  of  the  peace,  the  general  iBsne  is  in  by 
atatmte  and  need  not  be  pleaded,  and  the  plaintifr  is,  therefore,  entifled  to 
open  and  dose  the  aignment  of  the  cauM. 

The  plaintiff  took  ezoeptSonfl  to  instntctions  giren  hj  the  Court  below,  but 
did  not  allude  to  them  in  hb  brief  in  the  Supreme  Coort;  and  he  wai  there- 
fore presomed  to  hare  waiT«d  eretj  objection  to  them. 

ERROR  to  the  Decatur  Circuit  Court  S^^iV 

Perkins,  J. — Suit  by  Howard^  assignee,  &c.,  against 
Cobbj  before  a  justice  of  the  peace.    The  cause  of  action 
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Not.  Term,   ^as  a  promissory  note,  given  for  a  shingle-mi^chine,  and 

^^0*^'      the  defence  specially  pleaded  was  that  the  note  was  ob- 

HowABD     tained  by  fraud,  in  this,  that  false  representations  were 

Cobb.       made  as  to  utility,  value,  &c     On  the  trial  of  the  appeal 

in  the  Circuit  Court,  there  was  judgment  for  the  defendant 

The  plaintiff  brings  the  case  to  this  Court,  and  assigns 
errors  as  follows: 

"1.  The  Court  erred  in  refusing  to  give  to  the  jury  the 
instructions  asked  for  by  the  plaintifE 

'^2.  The  Court  erred,  in  overruling  the  motion  of  the 
plaintiff  for  leave  to  open  and  close,"  &c 

The  second  error  is  well  assigned.  The  cause  having 
originated  before  a  justice  of  the  peace,  the  general  issue 
was  in  by  law,  and  it  whs  not  necessary,  therefore,  that 
the  defendant  should  formally  plead  it,  to  enable  him  to 
avail  himself  of  rights  under  it. 

The  general  issue  being  in,  it  devolved  upon  the  plain- 
tiff the  right  to  open  and  close  the  case  on  the  trial 

As  to  the  instructions  refused,  the  plaintiff  is  silent  in  his 
brief;  and,  hence,  we  presume  he  has  waived  his  objection 
touching  the  refusal  to  give  them,  and  ceased  to  insist  upon 
it  as  error  (1).  And  as  the  case  must  go  back  for  another 
trial,  which  may  present  new  phases  of  it,  we  shall  not  ex- 
amine the  question  upon  those  instructions. 

Davison,  J.,  having  been  concerned  as  counsel,  was  ab- 
sent. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c 

X  DaviSy  for  the  plaintiff 

X  &  Scobef/y  for  the  defendant. 

(I)  A  proTition  in  the  oonstitotion  reqniref  tiiat  the  Supreme  Court  Bhall, 
upon  the  decision  of  every  case,  give  »  statement  in  writing  of  each  question 
arising  in  the  record  of  snch  case,  and  die  decision  of  the  Court  thereon; 
art.  7,  s.  6;  bat  the  Court  haye  adopted  the  following  rule:  "Points  not  made 
in  some  of  the  brieft  by  counsel,  will  be  considered  as  waired  In  tiie  suit  in 
which  the  brieft  are  filed,  and  may  hp  treated  accordingly."  Rule  98.  There 
is  a  statute,  also,  which  requires  "a  specific  assignment  of  all  enots  relied 
upon,  to  be  entered  on  the  transcript,  in  matters  of  law  only,"  &c.  S  R.  8. 
1852,  p.  161,  s.  568. 
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Not.  Temi, 
LouDBN  V.  Day  and  Another.  1864. 


LOUDXK 

ERROR  to  the  Marion  Ciicnit  Court.  dIV. 

Davzson,  J. — Replevin  by  the  defendants  in  enror  against  jifredne$dav 
Louden^  for  a  one-horse  hack,  worth  60  dollars.    Pleas,  1.  December  13. 
Non  detinet;  2.  Nan  cepU;  3.  Property  in  Louden.    Repli- 
cation in  denial  of  the  third  plea,  and  issues. 

The  material  facts  of  this  case  are  these:  On  the  19th 
of  JamMry^  1850,  one  George  Buchanan  recovered,  before 
a  justice  of  the  peace,  a  judgment  against  Robert  Rabb 
and  Peter  F.  Newland  for  40  dollars,  with  costs.  Upon  this 
judgment  Louden  became  replevin  bail;  and  to  indemnify 
him  against  any  liability  he  might  incur  as  such  bail,  the 
hack  in  question  was  mortgaged  to  him  by  Newland.  The 
mortgage  stipulated  that  until  default  in  the  performance 
of  its  condition,  Newland  was  to  retain  possession  of  the 
hack,  unless  he  should  attempt  to  sell  the  property  or  remove 
it  from  Marion  county,  with  a  view  of  depriving  Louden  of 
the  benefit  of  the  mortgage,  in  which  case  he.  Louden^  vtras 
to  have  the  possession,  &;c.  Newland  paid  4  dollars  on  the 
judgment,  and  Louden  being  indebted  to  Rabb  18  dollars, 
executed  to  him  a  note  for  that  sum,  upon  a  verbal  con- 
dition, not  expressed  in  the  note,  that  the  amount  thereof 
should  remain  in  Louden^s  hands  to  be  applied  in  payment 
of  the  judgment  He  was  also  indebted  to  Rabb  ^  dol- 
lars for  work  and  labor,  and  it  was  agreed  between  them 
that  that  sum  should  also  remain  in  the  hands  of  Loudenj 
to  be  by  him  applied  in  like  manner.  Newland  sold  the 
hack  to  the  plaintii&,  and  shortiy  afterwards  died.  Without 
reviving  the  judgment  against  his  personal  representative, 
an  execution  was  issued  upon  it.  This  execution  vras,  by 
Louden^s  direction,  levied  on  the  hack,  which  was  after- 
wards sold  to  him  at  constable's  sale;  and  in  pursuance  of 
that  sale  he  took  possession  of  it. 

The  record  states  that,  upon  the  above  evidence,  the 
Circuit  Court  ^^  found  that  the  mortgage  was  fully  satisfied 
by  Rabb  to  Louden  before  the  amount  of  the  judgment  was 
demanded  of  him,  and  before  the  execution  was  issued,  or, 
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17oT.  Twm,  at  least,  before  he  was  called  to  pay  the  judgment  or  any 
^Q^'      part  of  it;  and,  therefore,  the  Court  found  for  the  plaintiffi 
TiMMOHs     upon  the  issues.'' 

TiiufOHs.        We  think  the  decision  was  right    When  the  execution 
issued,  and  while  it  was  in  the  constable's  hands,  the  hack 
was  in  the  possession  of  the  plaintiffs  as  their  property.    It 
follows  that  the  execution  neyer  was  a  lien  on  the  hack;  the 
levy  was  void  and  the  sale  to  Louden  inoperative.    Under 
that  sale  he  acquired  no  title.    He  might  have  claimed  the 
property  under  the  mortgage,  if  it  had  remained  unsatis- 
fied; but  the  Court,  sitting  as  a  jury,  has  decided  that 
*'thB  mortgage  was  folly  satisfied  before  the  execution  was 
issued,"  and  we  are  not  prepared  to  say  that  the  decision 
is  against  the  weight  of  evidence. 
Per  Ouriam. — The  judgm^it  is  afiBrmed  with  costs. 
X  Im  Ketcham  and  N.  B.  Taylor^  iot  the  plaintiff 
IL  L.  Walpoley  for  the  defendants. 


TiMMONs  and  Others  v.  Timmons,  Administrator. 

An  inftat  can  not  appear  or  plead  to  an  action  b j  attoniejr. 

An  order  wae  made  for  die  lale  of  real  estate  of  an  Intestate  for  the  payment 
of  his  debtf ,  upon  tiie  petition  of  the  administrator.  One  of  the  defendants 
was  a  minor;  but  no  gnardlan  was  appointed  for  her.  The  proceedings 
were  nnder  the  B.  8. 1843.    Hdd^  that  the  order  was  erroneons. 

^J«^y'j  ERROR  to  the  Tippeccmoe  CJourt  of  Common  Pleas. 
Davison,  J. — Wingate  Timmons^  administrator  de  bonis 
non  of  the  estate  of  Stephen  Timmons^  deceased,  filed  a 
petition  alleging,  inter  aUa^  that  he  had  discovered  the  in- 
sufficiency  of  the  personal  assets  belonging  to  said  estate 
to  pay  the  debts  outstanding  against  it;  that  the  intestate 
died  seized  of  a  tract  of  land  (describing  it)  situate  in 
Tippecofnoe  county,  wcvth  400  dollars;  and  that,  at  his 
death,  he  left  the  following  named  heirs  at  law,  viz.,  James^ 
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T%oniaSj  Abram^  Benrp,  Jesstj  and  Amelia  Timmons — the  Nor.  Tenn, 
said  Amelia  being  a  minor.   The  petition  prayed  the  Court      ^^^' 
to  order  a  sale  of  said  land  in  the  mode  prescribed  by  the  Thx  Statb 
statute,  and  for  general  relief,  jcc    Upon  final  hearing,  the  .  Dailt. 
Court  decreed  in  accordance  with  the  prayer. 

The  record  shows  that  Amelia  Timmons  appeared  to  the 
petition  by  an  attorney.  This  was  enror.  ^  An  infant  can 
not  appear  or  [dead  by  attorney.^  2  Johns.  192.  More- 
over, the  act  which  authorized  these  proceedings  required 
the  Court,  ^before  hearing  such  petition,"  to  '^appoint 
some  suitable  and  discreet  person  the  guardian"  of  such 
minors  as  might  be  parties,  "for  the  sole  purpose  of  ap- 
pearing for  them  and  taking  care  of  their  interest  in  the 
proceedings."    B.  8. 1843,  c  30,  s.  226. 

For  the  reason  that  no  guardian  was  appointed  for 
Amelia  TimmonSy  the  decree  must  be  reversed  (1). 

Per  Chiriam^ — The  decree  is  reversed  with  costs. 

J.  PettU  and  &  A  A#,  for  the  plaintiffi. 

D.  Mace  and  W.  C.  WUsan^  for  the  defendant. 

(1)  As  to  the  mle  of  decUioii  where  there  is  an  attempt,  in  b  coUftteral  pro- 
ceeding, to  set  aside  an  administrator's  sale  of  real  estate,  for  want  of  proper 
BOtioe  of  die  application  to  sell,  see  Doe  r.  Haroeif,  5  Bla^f.  487;  Tkompvm 
r,Doe^Sid.dM;  DoeY.Baarv^,Slnd.lEL.lO^;  Dm r. AnJenm, fi id. ZA. 


The  State  v.  Daily. 


Information,  in  the  Conrt  of  Common  Fleas,  against  A.,  for  retailing  spirit- 
none  bqnor  without  license.  Plea,  tfiat  the  oifence  was  committed  before 
the  oiganixation  of  said  Conrt  and  before  the  B.  8. 186S  took  eflfbct;  and 
that,  hence,  the  Conrt  had  no  jnrisdictbn  thereof.  Demnrrer  to  the  plea 
OTernded,  ancl  the  defendant  discfaaiged.  The  state  prosecvted  an  i4>peal  to 
the  Snpreme  Conrt. 

IW,  that  an  i4>peal  was  maintainable. 

BeU,  also,  that  the  plea  was  sufficient 

In  criminal  prosecutions,  error  will  lie  on  behalf  of  the  state,  in  all  cases, 
except  where  the  defendant  has  had  a  jerdict  and  judgment  of  acquittal, 
or  has,  at  least,  been  put  oA  trial  before  the  Court  or  jury. 
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Nov.  Tenn,       APPEAL  from  the  Tippecanoe  Court  of  Common  Pleas. 

^^^*  Stuart,  J. — The  alleged  offence  was  retailing  without 

Thb  Stats  license  in  May^  1852*     Plea,  also  setting  out  the  date  of 

Daily,      the  offence,  alleging  that,  it  was  not  cognizable  in  that 

Wednaday     Court,  having  been  committed  prior  to  its  organization, 

December  18.  and  prior  to  the  revision  of  1852.    Demmxer  to  the  plea 

overmled,  and  the  defendant  discharged. 

Neither  the  terms  of  the  Common  Pleas  act,  nor  of  any 
part  of  the  revision  of  1852  that  we  are  aware  of,  give 
that  Court  any  retrospective  jorisdictioai  On  the  contrary, 
section  3  of  chapter  92,  1  R.  8.  1852,  expressly  provides 
otherwise.  In  relation  to  all  offences  committed  under  the 
old  law,  the  offenders  are  to  be  prosecuted  as  though  it  had 
not  been  repealed.  To  that  extent,  and  for  that  purpose, 
the  old  law,  with  all  its  incidents,  is  stiU  in  force. 

It  is  contended  that  the  state  has  no  right  to  have  the 
errors  committed  against  her  in  the  Court  below  corrected 
in  this  Court  In  support  of  the  position,  the  case  of  T^e 
People  V.  Comings  2  Comstock  9,  is  cited  by  counsel  for 
DaUy.  That  was  an  indictment  for  peijury,  to  which  a 
demurrer  was  sustained.  A  writ  of  error  was  prosecuted 
by  The  People  to  reverse  the  judgment.  The  Court  of 
Appeals  held  that  after  judgment  for  the  defendant,  a  writ 
of  error,  in  behalf  of  The  People^  will  not  lie. 

This  new  doctrine  was  first  announced  in  1848.  Up  to 
that  time  the  practice  in  New  "York  seems  to  have  been  the 
same  as  here:  writs  of  error  on  behalf  of  The  People^  where 
there  had  not  been  a  trial  and  judgment  on  the  merits, 
were  entertained.  As  late  as  1846,  and  within  a  compass 
of  two  hundred  pages  of  one  of  the  volumes  of  reports, 
there  are  no  less  than  five  cases :  The  People  v.  Paine,  3 
Denio  88,  The  People  v.  Taylor,  id.  91,  The  People  v.  Tay- 
lor, id.  99,  The  People  v.  Jackson,  id.  101,  2%c  People  v. 
Adams,  id  190.  Four  of  the  opinions  were  delivered  by 
the  same  distinguished  judge  {Bronson)  who  delivered  the 
opinion  of  the  Court  in  the  Coming  case.  In  two  of  the 
cases,  the  judgment  of  the  inferior  Court  was  reversed, 
and  the  offences  charged  being  merely  misdemeanors,  the 
Court  of  Appeals  gave  judgment  for  The  People  on  de- 
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mtuner.    These  authorities  and  many  others  from  the  NeW'  ^o^-  Term, 
York  reports  are  referred  to  and  smnmarily  disposed  of —      ^oM» 
overmled — with  the  remark  that  the  question  had  not  Thb  State 
before  been  made  by  counsel  or  considered  by  the  Ck)urt,      Dailt. 
whether  The  People  could  properly  bring  error;  and  that 
such  precedents  were  not  of  much  importance. 

In  support  of  the  new  position,  several  American  author- 
ities are  cited;  among  others,  Hie  People  v.  Dillj  1  Scam. 
HI.  R.  257,  decided  in  1836.  It  appears  that  DiU  had  beeli 
indicted  for  selling  liquor  without  license.  He  answered  . 
to  the  indictment,  was  tried  and  acquitted.  On  the  trial, 
The  People  excepted  to  the  ruling  of  the  Court  on  a  ques- 
tion of  evidence,  and  after  judgment  of  acquittal,  prose- 
cuted their  writ  of  error.  To  reverse  such  a  case,  and 
remand  it  for  a  new  trial,  would  be  clearly  in  violation  of 
the  provision,  believed  to  be  common  to  all  the  state  con- 
stitutions, that  a  party  shall  not  be  twice  put  in  jeopardy 
for  the  same  offence.  On  such  a  state  of  facts  we  are  not 
aware  of  any  conflict  of  authority.  But  the  decision  in 
Seammon  is  of  no  weight  in  a  case  like  The  People  v. 
Cormnffj  where  the  sufficiency  of  the  indictment  alone  is  in 
question.  In  the  one  case,  there  was  a  trial  and  acquittal; 
in  the  other,  a  demurrer  to  the  indictment  was  sustained. 
It  is  true  that  in  misdemeanors,  if  the  defendant  demur  to 
the  indictment,  and  fail,  he  shall  not  have  judgment  to 
answer  over,  but  the  decision  shall  operate  as  a  conviction. 
1  Chitty  C.  L.  442.  But  the  CJoming'  case,  being  a  felony, 
is  not  placed  on  the  converse  of  this  proposition,  that  a 
judgment  in  his  favor  on  demuiier  shall  operate  as  an  ac- 
quittal The  broad  ground  is  assumed,  as  to  all  criminal 
cases,  without  reference  to  the  facts  or  the  pleadings. 

If  the  Dill  case  is  a  sample  of  the  other  authorities — 
"er  uno  omnes  disce^^ — ^the  Coming'  case  must  rest  mainly 
on  its  own  merits,  and  the  high  character  of  the  tribunal  in 
which  it  was  pronounced,  for  its  standing  as  an  authority. 

When  a  decision  overrules  a  long  series  of  cases,  sud- 
denly unsettling  the  established  practice  of  years,  without 
any  very  strong  or  urgent  reason,  and  without  the  attain- 
ment of  any  very  desirable  object^  its  good  policy,  at  least, 
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Not.  Term,  may  well  be  doubted.    Even  an  infonnal  stability  is  better 

^Q^'      than  fruitless  change.    It  is  inflicting  serious  injury  on 

The  Stats  society  when  the  laws  are  treated  as  though  they  were 

Daily,      intended — 

"For  nothing  else  bat  to  be  mended." 

Were  we  to  follow  the  new  doctrine  of  3%e  People  v. 
Cbraiftg*,  we  should  oyerrule  a  series  of  decisions  going 
back,  it  is  presumed,  to  the  organization  of  the  state.  No 
Case  in  point  is  to  be  found  perhaps  in  the  first  volume  of 
BlackforcPs  reports.  But  it  is  well  understood  that  aU 
the  cases  decided  during  that  period  are  not  reported,  but 
only  such  as  seemed  of  importance.  From  1817  to  1826, 
it  is  fair  to  presume  from  subsequent  judicial  history,  that 
the  state  must  have  prosecuted  writs  of  error  in  criminal 
cases.  The  first  case  we  fiind  reported  is  at  the  November 
term,  1826— the  opinion  delivered  by  judge  Holmafu  It  is 
The  State  v.  McCory^  2  Black£  5,  on  writ  of  error  to  the 
Clark  Circuit  Court  The  judgment  against  the  state  was 
affirmed.  In  the  next  case — The  State  v.  Miller ^  2  Blackf. 
35,  eiror  to  Fhyd — ^the  opinion  is  delivered  by  judge  Black- 
forcL  The  pleadings  were  similar  to  those  in  the  case  at 
bar.  Plea  in  abatement,  demurrer  to  the  plea,  and  in  the 
Court  below  judgment  for  the  defendant.  It  was  reversed 
and  remanded  for  further  proceedings.  AU  through  the 
second  and  subsequent  volumes  of  the  reports,  a  large 
number  of  similar  cases  occur,  the  last  reported  case  being 
The  State  v.  Stoker^  3  Ind.  570.  In  that  also  the  judgment 
was  reversed  and  the  cause  remanded. 

A  practice  thus  coeval  with  our  judicial  history,  applied 
continuously  ever  since,  should  now  be  regarded  as  the  set- 
tled law  of  the  state,  not  to  be  controlled  by  any  authority 
short  of  a  legislative  enactment 

The  extent  to  which  the  state  is  entitled  to  her  writ  of 
error  in  criminal  cases,  is  so  well  understood  by  the  pro- 
fession in  Indianoj  that  it  is  scarcely  necessary  to  aUude 
to  it  The  motion  to  quash,  in  our  practice,  is  not  easily 
distinguished  from  the  demurrer  ore  iemts  of  the  books. 
1  Chitty  Crim.  L.  443.  This  motion  is  the  usual  mode 
adopted  to  test  the  sufficiency  of  the  indictment     If  the 


Webb,  Auditor,  &&,  v.  Baibb. 

Hie  B.  S.  1853  dad  not  take  effect  nntQ  in  May,  1853. 

The  proTiBions  of  article  3,  of  diapter  40,  of  the  B.  S.  1843,  relate  only  to 

csTil  tuita. 
Conrta  will  give  ft  africt  conatraction  to  statates  which  aie  against  common 

A  statute  reqniring  an  attorney  at  law  or  other  person  to  render  gratoitons 
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Court  below  Buatain  such  motion,  the  state  is  entitled  to  Not,  Term, 
her  writ  of  error.    For  the  defendant  had  not  answered  to      ^^^ 
the  merits — had  not  put  himself  upon  the  country.     Sus-       Wsbb 
faiining  the  motion  to  quash  could  not  be  made  the  basis      Baird. 
of  a  plea  of  autrefois  acquit.    To  reverse  and  remand  the 
case  for  further  proceedings,  therefore,  does  not  put  him  in 
jeopardy  a  second  time.    It  is  only  when  the  defendant 
has  had  a  verdict  and  judgment  of  acquittal,  or,  at  least, 
been  put  on  trial  before  the  Court  or  jury,  that  the  state  is 
denied  her  writ  of  error.    2%6  State  v.  Davis^  4  Blackf.  345, 
and  note.    Accordingly,  The  State  v.  BuirriSj  3  Texas  118. 

Nor  could  the  state  except  to  any  erroneous  ruling 
against  her  in  the  progress  of  the  trial.  This  placed  the 
prosecuting  officer  too  much  in  the  power  of  the  Court, 
and  was  felt  to  operate  oppressively  and  injuriously  in  the 
admiaistration  of  justice.  Hence,  in  the  revision  of  1852, 
that  inconvenience  is  remedied.  R.  8.,  vol.  2,  p.  377. — 
LL  381.  Thus  the  rule  which  this  Court  has  so  long  and 
so  beneficially  for  the  administration  of  the  criminal  law, 
held,  as  to  the  right  of  the  state  to  bring  error,  has  been 
sanctioned  and  extended  by  the  legislature;  not  to  effect  a 
reversal  of  the  particular  case,  but  to  furnish  a  binding 
and  uniform  rule  of  decision  for  the  fioiture. 

Per  Curiam. — The  judgment  is  affirmed. 

L.  Reillyj  for  the  state. 

/.  Naylor^  JS.  C  Qregary^  and  jR.  Jones^  tor  the  appellee. 
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Not.  Term,       lerrices  in  dfU.  cmm,  can  not  be  extended  hj  oonitniclion  so  u  to  indndo 
1854»  criminal  cases. 

— Section  14  and  the  4th  clause  of  section  16  of  chapter  59,  K.  8. 1843,  do  not 

"'*       .     continae  in  force  section  25,  p.  435,  R.  S.  1838. 
Baibd.       The  prorision  in  the  R.  S.  1843  on  the  same  subject  of  section  85,  p.  485, 
R.  S.  1838,  being  an  independent  one  and  containing  no  words  of  continu- 
ance in  relation  to  the  latter  section,  repealed  it 
A  statute  requiring  gratuitous  services  from  the  legal  profession,  or  other 
particular  class  of  dtiaens,  in  eiftct  imposes  a  tax  upon  tfaem,  and  is  in 
riolation  of  the  requirement  in  the  constitution  which  proyides  for  a  uniform 
•  and  equal  rate  of  assessment  and  taxation  upon  all  dtizens. 

A  county  is  liable,  ex  necetsitatef  for  the  yalue  of  the  services  of  an  attomej 
appointed  by  the  Circuit  Court  to  defend  a  poor  person  on  a  criminal  accu- 
sation; but  the  Circuit  Court  can  not  fix  the  measure  of  compensation. 

Wednetday,       APPEAL  from  the  THopeconoe  Court  of  Common  Pleas. 

December  13 

Stuart,  J^ — Petition  for  a  mandamus  against  Webb  as 
auditor  of  Tippecanoe  county. 

It  appears  that  in  Aprils  1863,  Baird  filed  in  the  jCom- 
mon  Pleas  his  petition,  verified,  &C.,  setting  forth  that  at 
the  February  term,  1853,  of  the  Tippecanoe  Circuit  Court, 
under  the  order  and  by  the  direction  of  the  said  Court,  he 
defended  one  TTiomas  Wickensy  then  indicted  for  burglary, 
Wickens  being  then  in  custody  and  destitute  of  means  to 
employ  counsel  in  his  defence;  for  which  service  the  Court, 
'  at  the  same  time,  entered  of  record  an  allowance  of  25  dol- 

lars,  which  was  ordered  to  be  certified,  &c.;  that  a  demand 
had  been  made,  &c. 

On  this  petition  the  Common  Pleas  awarded  the  man* 
damns. 

Webbi  by  way  of  return  or  answer  to  the  mandate,  admits 
that  Baird  is  a  practising  attorney,  and  also  all  the  several 
matters  alleged;  but  shows  for  cause  why  he  refused  to 
draw  the  warrant  on  the  treasurer  in  Baird s  favor  for  the 
25  dollars,  that  the  Circuit  Court  had  no  authority,  under 
the  laws  of  the  state,  to  order  the  relator,  as  an  attorney 
at  law,  to  defend  Wickens  at  the  expense  of  Tippecanoe 
county,  and  to  order  the  relator  to  be  paid  out  of  the  trea- 
sury thereof,  &;c. 

To  this  return  Baird  demurred;  the  Court  sustained  the 
demurrer;  and  ordered  the  rule  for  issuing  the  warrant  to 
be  made  absolute.     Webb  appeals. 
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Something  is  stated  in  the  proceedings  in  relation  to  the  ^ot.  Term, 
laws  of  1852  being  in  force  and  governing  the  case.    But      ^^^* 
this  is  a  mistake.    The  service  was  rendered  and  the  order      Wbbb 
made  in  February^  1853.    The  revised  statutes  did  not  take      Baibd. 
effect  till  the  May  following  (1).    But  the  new  constitntion 
was  in  force  and  the  R.  S.  1843. 

It  will  not  be  contended  that  the  Court  had  the  right 
to  demand  BairdPs  services  as  an  attorney  in  defending 
Wickens  as  a  pauper,  without  any  reward.  The  21st  sec- 
tion, art  1,  of  the  constitution,  provides,  <<that  no  man's 
particular  services  shall  be  demanded  without  just  com- 
pensation." If  sections  66,  67,  68,  of  chapter  40,  B.  S. 
1843,  authorizing  the  proper  Court,  in  case  of  poor  per- 
sons, to  assign  counsel  who  should  defend  without  taking 
any  fee  or  reward  therefor,  should  be  thought  to  conflict 
with  this  provision  of  the  constitution,  the  inferior  law 
must  yield  to  the  superior.  But  it  is  not  necessary,  in 
this  part  of  the  case,  to  notice  such  conflict,  if  any  exists, 
beyond  this  guarded  allusion.  For  article  3,  chapter  40, 
iypra^  relates  solely  to  civil  suits.  We  are  not  aware  of 
any  such  provision  in  the  statutes  of  1843,  in  relation  to 
criminal  cases.  And  as  a  statute  requiring  the  services  of 
the  citizen  gratuitously,  is  against  common  right,  Courts 
would  feel  called  upon  to  give  it  a  strict  construction. 
Consequently,  a  statute  requiring  gratuitous  services  in 
civil  cases,  would  not  be  extended  to  criminal  cases.  We 
would,  on  this  ground,  seem  relieved  from  the  pressure  of 
the  act  authorizing  poor  persons  to  prosecute  or  defend 
tfi  forma  pauperis^  without  fees  to  the  attorneys  or  costs 
to  the  officers  of  Court 

It  is  contended  in  argument  that  section  25,  B.  S.  1838, 
p.  435,  was  continued  in  force  by  section  14,  and  the  fourth 
clause  of  section  16,  B.  S.  1843,  chapter  59.  But  such  con- 
struction is  unwarranted.  The  14th  section  continues  in 
force  all  acts  regulating  the  fees  and  salaries  of  officers. 
But  when  the  legislature  has  taken  away  the  fees  and  sala- 
ries of  officers,  there  is  nothing  to  be  regulated,  and  this 
continuing  dause  can  not  apply.  There  is  also  an  express 
independent  provision  on  the  same  subject  in  the  statute 
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Not.  Tem,  of  1843,  and  no  wordfl  of  continuanoe  in  relation  to  the 
^^^*  •  provisions  of  the  code  of  1838.  The  latter  enactment  is, 
Webb  in  its  main  features,  wholly  different  firom  the  former,  and 
Baibd.      therefore  repeals  it 

The  fourth  clause  of  the  16th  section  continues  all 

acts  granting  any  rights  to  individuals,  corporations,  &c^ 

meaning  the  individuals  and  corporations  therein  specially 

named    It  has  no  reference  to  any  abstract  general  law, 

*   or  to  persons  or  corporations  generally. 

It  is  not  readily  perceived  why  the  argument  drawn  firom 
such  a  source  should  have  been  pressed  by  the  plaintiff  in 
error. 

The  gratuitous  defence  of  a  pauper  is  placed  upon  two 
grounds,  viz.,  as  an  honorary  duty,  even  as  far  back  as 
the  civil  law;  and  as  a  s^tutory  requirement  Honorary 
duties  are ''hardly  susceptible  of  enforcement  in  a  Court 
of  law.  Besides,  in  this  state,  the  profession  of  tiie  law 
was  never  much  favored  by  special  pecuniary  emoluments, 
save,  some  years  ago,  in  the  case  of  docket-'fees  in  certain 
contingencies.  The  reciprocal  obligations  of  the  profes- 
sion to  the  body  politic,  are  slender  in  proportion.  Under 
our  present  constitution,  it  is  reduced  to  where  it  always 
should  have  been,  a  common  level  with  all  other  profes- 
sions and  pursuits.  Its  practitioners  have  no  specific  fees 
taxed  by  law — ^no  special  privileges  or  odious  discrimina- 
tions in  their  favor.  Every  voter  who  can  find  business, 
may  practice  on  such  terms  as  he  contracts  for.  The  prac- 
titioner, therefore,  owes  no  honorary  services  to  any  other 
citizen,  or  to  the  public.  The  constitution  and  laws  of  the 
state  go  upon  the  just  presumption  that  the  public  are 
discriminating  enough  in  regard  to  qualifications.  Every 
man  having  business  in  Court,  is  presumed  to  be  as  com- 
petent to  select  his  legal  adviser  as  he  is  to  select  his 
watchmaker  or  carpenter.  The  idea  of  one  calling  enjoy- 
ing peculiar  privileges,  and  therefore  being  more  honorable 
than  any  other,  is  not  congenial  to  our  institutions.  And 
that  any  class  should  be  paid  for  their  particular  services  in 
empty  honors,  is  an  obsolete  idea,  belonging  to  another  age 
and  to  a  state  of  society  hostile  to  Uberty  and  equal  rights. 
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The  legal  profession  having  been  thus  properly  stripped  ^^'  7«nn, 
of  all  its  odious  distinctions  and  peculiar  emoluments,  the      ^^^* 
public  can  no  longer  justly  demand  of  that  class  of  citizens      Wsbb 
any  gratuitous  services  which  would  not  be  demandable  of     Baibd. 
every  other  class.    To  the  attorney,  his  profession  is  his 
means  of  livelihood    His  legal  knowledge  is  his  capital 
stock.     His  professional  services  are  no  more  at  tiie  mercy 
of  the  public,  as  to  remuneration,  than  are  the  goods  of 
the  merchant,  or  the  crops  of  the  fanner,  or  the  wares  of 
the  mechanic    The  law  which  requires  gratuitous  services 
from  a  particular  class,  in  effect  imposes  a  tax  to  that 
extent  upon  such  class — clearly  in  violation  of  the  funda- 
mental law,  which  provides  for  a  uniform  and  equal  rate 
of  assessment  and  taxation  upon  all  the  citizens. 

It  must  be  matter  of  congratulation  to  the  profession 
that  they  are  thus  relieved  from  the  burden  of  gratuitous 
services  and  useless  honors;  and  remitted  to  the  more  sub- 
stantial rewards  of  other  citizens. 

In  the  present  case,  th^re  is  no  controversy  about  the 
services  having  been  rendered,  or  their  value.  The  only 
question  is,  had  the  Circuit  Ck>urt  power  to  order  them  to 
be  paid  by  the  county  of  Tippecanoe  ? 

The  statutory  provision  relied  upon  to  sustain  the  allow- 
ance, is,  in  substance,  that  the  Court  shall  allow  to  the 
derk  for  stationery,  and  to  the  sheriff  and  other  persons 
reasonable  sums  for  fuel  and  necessary  articles  furnished, 
and  extra  services  performed,  during  the  term  of  the  Court 

The  specific  articles  furnished,  or  services  performed, 
for  which  such  allowances  are  made,  shall  be  entered  in 
the  book  containing  the  proceedings  of  said  Court.  R.  S. 
1843,  c  38,  ss.  61, 62. 

These  two  sections  confer  upon  the  Court  the  discre- 
tionary power  of  deciding  what  articles  and  what  services 
are  necessary.  They  confer  the  farther  discretionaTy  power 
of  allowing  to  the  persons  who  furnish  the  one,  or  render 
the  other,  such  sums  as  may  seem  reasonable.  And  yet, 
taken  in  connection  with  the  context,  we  should  have  great 
difficulty  in  saying  that  the  terms  of  the  act  itself  would 
include  an  allowance  for  the  defence  of  prisoners,  or  that 
Vol.  VL— 3 
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Not.  Ton,   any  snch  allowance  waa  contemplated  by  the  legislature 
^^^'       aB  included* 

Webb  But  that  the  services  rendered  by  Baird  were  necessary 

Baibd.  to  be  rendered  by  some  attorney,  will  scarcely  admit  of 
argument.  It  is  not  to  be  thought  of,  in  a  civilized  com- 
munity, for  a  moment,  that  any  citizen  put  in  jeopardy  of 
life  or  liberty,  should  be  debarred  of  counsel  because  he 
was  too  poor  to  employ  such  aid.  No  Court  could  be 
respected,  or  respect  itself,  to  sit  and  hear  such  a  trial. 
The  defence  of  the  poor,  in  such  cases,  is  a  duty  resting 
somewhere,  which  will  be  at  once  conceded  as  essential  to 
the  accused,  to  the  Court,  and  to  the  public 
And  the  only  question  is,  who  shall  pay? 
It  is  ui^d  that  ordinarily  some  attorney  will  volunteer 
in  such  cases.  As  well  might  it  be  urged  in  excuse  for 
the  neglect  of  the  public  duty  to  provide  for  the  poor,  that 
some  one  vdll  voluntarily  feed  and  clothe  them. 

An  attorney  of  the  Court  is  under  no  obligation,  honor- 
ary or  otherwise,  to  volunteer  his  services.  As  a  matter  of 
private  duty,  it  devolves  as  much  on  any  other  citizen  of 
equal  wealth  to  employ  counsel  in  the  defence,  as  on  the 
attorney  to  render  service  gratuitously.  Nor  indeed  is  it 
the  duty  of  any  private  citizen  to  incur  the  expense.  It  is 
precbely  like  providing  for  the  wants  of  the  poor  in  other 
respects.  The  generous  feelings  which  prompt  acts  of 
charity  are  admirable  and  ennobling  to  our  nature.  But 
even  charity  itself  almost  ceases  to  be  a  virtue,  when  they, 
whose  duty  it  is  to  provide  for  the  poor,  make  private 
charity  a  pretext  for  public  neglect.  If  the  state  has  not 
made  provision  for  the  defence  of  poor  prisoners,  it  has 
presumed  and  trespassed  unjustly  upon  the  rights  and 
generous  feelings  of  the  bar;  levying  upon  that  class  a 
discriminating  and  unconstitutional  tax.  Bfyike  v.  H^e 
State^  4  Ind.  R.  525.  It  is  therefore  not  their  duty,  and, 
under  the  circumstances,  if  no  constitutional  provision  is 
made  by  law,  no  very  great  virtue,  to  encourage  public 
neglect  by  gratuitous  service. 

Yet  is  the  defence  of  the  poor  an  imperative  duty  rest- 
ing somewhere.    We  have  seen  that  it  does  not  devolve 
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upon  the  private  citizeo.  It  mast,  therefore,  devolve  upon  '^or.  Term, 
the  public  or  some  portion  of  it.  A  moment's  reflection  ^^^' 
wotdd  seem  to  fix  that  duty  on  that  part  of  the  body  poli-  ^^bb 
tic  embraced  in  the  connty  of  Tippecanoe.  The  poor  of  Baibi>. 
that  connty  are  not  left  to  the  generous  charity  of  indi- 
vidual citizens.  They  are  provided  for  by  law.  A  poor 
prisoneri  as  to  his  physical  wants,  faUs  within  the  reason 
of  the  law,  and,  to  that  extent,  is  clearly  embraced  in  the 
law.  K  the  prisoner  was  brought  into  Court  not  decentiy 
or  comfortably  dad,  and  was  too  poor  to  provide  for  him- 
self, no  one  would  doubt  the  power  and  duty  of  the  Court, 
on  general  principles,  without  any  statute,  to  order  suitable 
clothes  for  him.  It  cannot  be  admitted  for  a  moment  that 
the  law  regards  the  physical  wants  of  the  citizen  of  more 
consequence  than  his  life  or  his  liberty.  Whenever,  there- 
fore, the  law  makes  provision  for  the  one,  at  the  public  ex- 
pense, the  other,  being  within  the  reason  of  the  law,  is  also 
embraced.  It  seems  eminentiy  proper  and  just,  that  the 
treasury  of  the  county,  which  bears  the  expense  of  his 
support,  imprisonment  and  trial,  should  also  be  chargeable; 
with  his  defence. 

But  the  manner  in  which  the  county  treasury  is  to  be 
charged,  is  another  consideration. 

On  this  point  the  decision  of  the  Court  in  Oaston  v.  The 
Board  of  Commissioners  of  Marion  County^  3  Ind.  R.  497, 
removes  the  difficulty.  The  facts  were  these.  The  coro- 
ner called  a  jury  to  examine  into  the  cause  of  death,  &c. 
He  directed  Dr.  Oastonj  who  was  then  in  the  employ  of 
the  county,  at  a  given  salary,  to  attend  upon  all  county 
paupers,  to  make  a  post  mortem  examination.  For  this 
service  the  doctor  filed  his  claim  with  the  board  for  25 
dollars,  which  they  refused  to  allow.  He  then  sued  the 
county  board.  On  the  liability  of  the  county,  the  Court 
say — ^  We  have  no  doubt  that  in  a  case  where  a  post 
mortem  examination  is  really  necessary,  the  coroner  may, 
by  his  employment,  bind  the  county  to  the  payment  for  a 
sufficiency  of  professional  skill  to  make  the  examination. 
To  that  extent,  at  least,  he  must  be  the  agent  of  the 
county.''   AUegkang  County  v.  Watt^  3  Penn.  State  R.  463.. 
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Not.  Term,   It  is  admitted  that  there  is  now  no  statutory  authority  for 

^Q*^*      the  jndge  to  assign  connseL    Blythe  v.  The  State^  supra. 

Ravk       Nor  is  there  any  statutory  authority  for  the  coroner  to  em- 

HAinrA.      ploy  a  physician.    R.  S.  1843,  c  56.    In  both  cases  it  rests 

upon  the  necessity  of  such  services  to  accomplish  the  ends 

of  public  justice.    The  judge  who  employs  counsel,  and 

the  coroner  who  employs  a  physician,  is,  to  that  extent,  the 

agent  of  the  county. 

But  though,  ex  necesritate^  the  agents  to  employ,  they 
are  not  the  agents  to  fix  the  measure  of  compensation. 
That,  like  other  cases  of  implied  assumpsit,  is  to  be  deter- 
mined by  due  course  of  law. 

While  the  judge  had  the  power  to  employ  Baird  at  the 
expense  of  the  county,  he  had  not  the  power  to  settle  the 
amount  of  compensation  or  make  an  allowance. 

The  judgment  of  the  Common  Pleas  awarding  a  per- 
emptory mcmdamus  was,  therjefore,  erroneous. 
Davison,  J.,  dissented. 

Per  Ouriam, — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 
H.  W.  Chase  and  X  A.  Wilst(u:hy  for  the  appellant. 
W.  F.  Laney  for  the  appellee. 

(I)  The  B.  S.  185S  took  effect  on  the  6tli  of  A%,  1858.  Jimm  y.  Oavin$, 
4  JbA,  B.  305.— rA«  State  t.  Kiger,  id.  6S1. 
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Rank  v.  Hanna  and  Another. 

1^  6b9|  A  husband  who  has  conveyed  land  in  which  his  wife  has  an  inchoate  right  of 

dower,  can  not,  bj  any  subsequent  act,  affect  the  interest  of  the  wife. 
Where  a  husband,  being  seised  in  fee  of  an  nndiyided  interest  in  land,  con- 
teys  it  to  a  third  person,  who,  during  tiie  life  of  the  husband,  caoses  it  to  be 
set  off  to  liimself  in  severalty,  the  wife,  alter  the  husband's  death,  may  haTO 
her  dower  assigned  out  of  the  whole  tract,  as  if  no  partition  had  been  made. 

WedmtdoM,       APPEAL  from  the  THppecanoe  Court  of  Common  Pleas. 

^^^^"^  "•      HovEY,  J.— On  the  8th  day  of  March,  1863,  Elizabeth 

Rank  brought  an  action,  in  the  Court  of  Common  Pleas 


:r= 
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of  ISppecanoe  county,  for  dower.  Hanna  and  Reynolds^  ^o^*  Term, 
the  defendants,  answered,  admitting  that  WtUiam  E.  Ra/nk^  ISSi. 
the  husband  of  the  petitioner,  was  seized  of  one  undivided  Bank 
eighth  part  of  the  tract  of  land  described  in  the  petition,  Hahva. 
and  ayerring  that  they  were  seized  in  fee  simple  of  six* 
eighths,  and  one  Clark  WtUiams  of  the  remaining  eighth 
part  of  said  land.  That  WtUiam  E.  Rank^  on  the  19th  day 
of  September^  1844,  conveyed  his  part  in  said  land  to  one 
Lynum  Beeman,  and  that  Beeman^  WUUams^  and  the  defen* 
dants  agreed  that  the  whole  tract  should  be  platted  as  an 
addition  to  the  town  of  Lafayette^  and  that  the  respective 
owners  should  hold  their  shares  in  the  lots  in  severalty; 
and  that  to  carry  this  agreement  into  effect,  WilUams  and 
Beemanj  with  their  wives,  on  the  3d  day  of  November^ 
1844,  conveyed  their  interest  to  the  defendants,  who  plat- 
ted the  same,  and  recorded  their  plat  embracing  the  tract, 
as  Hanna  and  Reynolds^  addition  to  LafayeUe.  That  on 
the  next  day,  the  defendants  conveyed  to  Beenum  seven 
and  one-half  of  the  lots  in  the  addition,  being  one-eighth  of 
the  whole  number  in  value.  That  WUUam  JS,  Rafik  died 
long  after  all  these  transactions,  and  that  no  part  of  the 
lots  conveyed  by  Beeman  are  embraced  in  the  complaint. 

To  this  answer  the  plaintiff  demurred,  alleging  as  a  cause 
tiiat  the  answer  does  not  contain  sufficient  facts  to  bar  the 
plaintiff  of  her  action,  iic  Joinder  in  demurrer,  demurrer 
overruled,  and  judgment  in  favor  of  the  defendants. 

The  defendants  insist  that  Beemanj  by  the  conveyance 
from  the  plaintiff's  husband,  became  vested  with  his  title^ 
and  during  his  life  could  exercise  all  the  control  and  power 
over  that  title  that  the  husband  could,  had  it  remained  in 
him.  And  that  had  this  title  remained  in  the  husband,  he 
could  have  made  partition  with  his  co-tenants,  and  the 
dower  right  of  the  plaintiff  would  have  attached  only  to 
the  part  set  off  to  the  husband  in  severalty. 

We  will  not  stop  to  inquire  what  the  husband  might 
have  done  had  he  lived,  nor  what  the  consequences  might 
be  in  any  supposed  state  of  facts.  When  a  husband  con- 
veys land  in  which  the  wife  has  an  inchoate  right  of 
dower,  no  act  done  by  him  subsequent  to  the  conveyance 
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Not.  Term,  can  affect  the  interest  of  the  wife.  Dower  was  given  by 
^^^'  our  statutes  for  the  support  and  maintenance  of  widows, 
Bavx  and  to  permit  any  act  of  the  husband  to  lessen  or  injure 
Uakha.  that  right  would  be  in  direct  opposition  to  the  spirit  and 
meaning  of  the  law.  The  language  of  the  statute  itself  is  a 
complete  answer  to  the  position  assumed  by  the  defendants. 
"  No  act,  deed,  or  conveyance,  performed  or  executed  by  the 
husband,  without  the  assent  of  his  wife,  evidenced  by  her 
acknowledgment  thereof,  in  the  manner  required  by  law; 
nor  any  sale,  disposition,  transfer,  or  incumbrance,  of  the 
husband's  property,  by  virtue  of  any  decree,  execution,  or 
mortgage,  to  which  she  shall  not  be  party,  except  as  pro- 
vided otherwise  in  this  article,  shall  prejudice  .or  extin- 
guish the  right  of  the  wife  to  her  dower  or  jointure,  or 
preclude  her  from  the  recovery  thereof,  if  otherwise  enti- 
tled thereto.''  R.  S.  1843,  p.  430,  s.  95.  See  MeMahon  v. 
Kimball,  3  Black£  1. 

[*he  husband  was  seized,  during  coverture,  of  an  undi- 
vided eighth  part  of  the  lands  in  controversy,  and  in  that 
the  widow  is  entitled  to  dower/  It  would  be  unreasonable 
and  unjust  to  suppose  that  uy  particular  mode  of  using 
the  property  by  the  vendee,  could  change  or  affect  her 
rights. 

The  cases  of  Matthews  v.  Matthews,  1  Edwards'  Ch.  R. 
667,  and  Potter  v.  Wheeler,  13  Mass.  504,  cited  by  the  de- 
fendants, have  no  analogy  to  this.  In  those  cases  the 
question  was  as  to  the  rights  of  the  widow  in  lands 
which  had  been  divided  by  partition  in  the  lifetime  of  the 
husband. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

D.  Newell  and  E.  A.  Oreenlee,  for  the  appellant 

JB.  C.  Gregory,  R.  Jones  and  &  W.  Telford,  for  the  ap- 
pellees. 


c   vided 
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Hbtsfield  v.  The  State. 
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Nov.  Tenn, 
1884. 

B18CHOF 

Y, 

APPEAL  firom  the  Dearborn  Court  of  Common  Pleas.    Cowblt. 

HoYEY,  Jd — ^Informatioii  for  retailing.    Plea,  not  guilty,  wtdneadaity 
Trial  by  the  Court,  and  a  fine  asBessed  of  2  dollars.    No  DtDemberi^. 
motions  were  made.    The  defendant  appealed. 

The  judgment  in  this  ease  is  affirmed,  for  the  reasons 
given  in  the  case  of  Ebmberger  ▼.  The  State  j  5  Ind.  R.  300. 

Per  OurianL — The  judgment  is  affirmed  with  costs. 

X  RynuMj  for  the  appellant. 

R.  A.  RUegj  K  B.  Taylor^  and  J.  Cobumj  for  the  state. 


BiSCHOP   V.    COFFELT. 

In  A  rait  againgt  tlio  maker  of  nolM  giyen  for  liie  price  of  goodf ,  the  de- 
fendaiii  hftving  ofl^red  eridenoe  of  ftmndnlent  lepreeentatioiis  made  to  him 
by  the  payee  oonoenung  the  goods  at  the  time  of  the  pnrdiase,  oiFeied 
fiirther  to  proTO  a  aeries  of  sales  made  by  the  payee  to  other  persons,  in 
other  places,  hy  the  same  sort  of  fUsehood  and  misrepresentations;  hat  it 
was  not  pretended  that  the  defendant,  at  the  time  of  his  purchase,  had  any 
knowledge  of  the  other  sales,  or  was  infinenoed  by  them.  Bdd,  that  the 
eridenoe  was  ineleyant 

If,  in  a  dril  ease,  the  representations  of  one  party,  being  calculated  to  inspire 
confidence,  are  confided  in  and  acted  upon  by  another  as  tnte,  when  they  are 
really  iUae,  and  the  latter  is  thereby  indnced  to  enter  into  a  contract  wliich 
otherwise  he  would  not  hare  made,  liie  law  regards  die  transaction  as  fian- 
dulent  and  void,  withont  reference  to  the  motire  of  the  party  who  induced 
the  fraud. 

A  Terdict  supported  by  competent  eyidence  will  not  be  distorbed  on  aecovnt 
of  enoaeons  instmctions  or  the  admission  of  irrelerant  eyidence. 

Hie  assignee  of  a  note  giren  for  the  price  of  goods  can  not»  a  recoyery  on 
the  note  being  defeated,  recoyer  the  yalne  of  the  goods  under  the  common 
ooonts. 

ERROR  to  the  Greene  Circuit  Court 
Stuabt,  J^— Assumpsit  by  Bischofj  assignee  of  one  BU^ 
Hngheimerj  against  Coffeltj  on  two  promissory  notes.    Plea, 


Thunday, 
DeeemberU. 


24  CASES  IN  THE  SUPREME  COURT 

Nor.  T<rm,   the  general  issue,  under  oath.    Verdict  and  judgment  for 
^^^       CoffeU*     The  evidence  is  all  properly  in  the  record;  and 
BiMHuw     Bischof  brings  the  case  on  error  to  this  Court 
Cov»LT.        The  evidence  adduced  under  the  general  issue,  goes  to 
impeach  the  consideration  of  the  note. 

/  It  appears  that  Bischof  9Jkdi  BiUing^heimerweTe  peddling 
broadcloths  and  other  articles,  through  the  western  coun- 
ties of  the  state.  They  offered  the  broadcloth  at  the  low 
price  of  3  dollars  per  yard,  representing  it  to  be  French 
cloth,  worth  7  dollars  per  yard,  and  naming  several  parsons 
in  Crreencastle  who  had  purchased  from  them,  and  sold  at 
7  dollars,  and  even  a  "higher  figure.''  CoffeUy  who  was 
wholly  ignorant  of  the  value  and  quality  of  such  goods, 
excited  by  these  representations,  bought  largely  of  the  sup- 
posed French  broadcloth,  and  gave  the  notes  now  in  suit 
for  the  purchase-money.  It  also  appears  in  evidence,  that 
the  goods  were  not  French  broadcloth,  but  a  very  inferior 
article  of  English  or  American  manufacture,  of  little  value. 
In  further  support  of  this  part  of  the  defence,  CoffeU 
offered  to  give  in  evidence  a  series  of  fraudulent  sales 
made  by  Bischof  and  BiUingheimer  to  other  persons,  in 
different  parts  of  that  and  the  adjoining  counties,  effected 
by  the  same  sort  of  falsehood  and  misrepresentation.  It 
was  not  pretended,  however,  that,  at  the  time  of  his  pur- 
chase, CoffeU  had  any  knowledge  of  these  other  sales,  or 
that  he  v^as  in  any  manner  influenced  by  them.  To  the 
introduction  of  this  evidence  Bischof  objected;  but  the 
Court  overruled  the  objection,  and  permitted  these  inde- 
pendent transactions  to  go  to  the  jury.  This  ruling  of  the 
Court  was  excepted  to,  and  is  one  of  the  errors  assigned 
The  position  is  sought  to  be  sustained  in  argument,  by 
its  analogy  to  the  course  of  evidence  in  forgery.  It  is 
argued  that  the  state  is  permitted  to  prove  the  particular 
case  made  in  the  indictment,  and  then  to  give  evidence  of 
other  utterings  of  similar  false  instruments  about  the  same 
time,  to  show  the  gnilty  knowledge  and  felonious  intent. 
It  is  u]^ed  that  the  independent  transactions  here  offered 
in  evidence  were  admissible  for  the  scune  reason,  to  answer 
a  similar  end. 
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But  we  think  the  argument  unsonnd.    The  object  of  ^^^  'I'«m* 
inquiry  in  civil  cases  is  entirely  different  from  that  in  Grim-      ^^^ 
inal  cases.    In  the  latter,  facts  are  used  chiefly  as  indices     Bmchof 
to  the  motives  of  the  actor.     The  criminal  law  does  not     ck>rnLT. 
punish  for  the  act  done  alone,  but  for  the  motive  or  intent 
with  which  it  is  done.     Hence  facts  are  made  the  means 
of  exploring  the  intent.    But  in  civil  cases  it  is  different. 
The  facts  themselves  give  character  to  the  transaction. 
The  motives  of  the  actors  are  comparatively  immaterial. 
If  the  representations  of  one  party,  in  a  case  where  such 
representations  are  calculated  to  inspire  confidence,  are 
confided  in  and  acted  upon  by  another  as  true,  when  in 
reality  they  are  false,  and  thereby  the  latter  is  induced  to 
enter  into  a  contract  which  otherwise  he  would  not  have 
made,  the  law  will  declare  the  transaction  fraudulent  and 
void,  without  reference  to  the  motive  of  the  party  inducing 
the  fiuud.     It  is  sufficient,  in  civil  cases,  that  a  fraud  has 
been  committed,  by  means  adequate  to  deceive.    That  fact, 
without  tiie  motive,  Ihmishes  all  the  elements  essential  for 
the  law  to  operate  upon. 

Hence,  in  the  case  at  bar,  the  independent  sales,  without 
the  knowledge  of  CoffeUj  however  firaudulent  they  might 
be,  could  not,  giving  the  argument  its  full  latitude,  go 
further  than  to  point  the  fraudulent  motive  of  the  vendor. 
And  as  the  motive  was  immaterial,  the  evidence  was  at 
least  irrelevant  But  it  was  more.  Its  tendency  was  to 
bias  the  jury  in  weighing  the  facts  before  them.  We  are, 
therefore,  of  opinion  that  the  objection  to  its  admission 
was  well  taken. 

The  second  branch  of  the  defence  is  the  general  issue 
under  oath.  There  is  evidence  going  to  show  that  the 
maker  of  the  notes  could  not  read,  that  at  the  time  of  the 
execution  the  notes  were  only  partially  read,  in  one  in- 
stance, and  falsely  read,  as  to  amount,  in  the  other.  This, 
of  itself,  was  sufficient  to  suppcnrt  the  verdict  in  favor  of 
the  defendant.  So  that  the  errors  of  the  Court  in  the  ad- 
misrion  of  evidence  or  in  the  instructions  to  the  jury  are 
wholly  immaterial. 

Had  the  payee  of  the  notes  been  the  plaintiff^  he  might 
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Not.  Tenii,  have  recovered  the  real  value  of  the  doth  under  the  com- 
^^^*      mon  count.    But  Bischof  is  only  assignee. 
BifOBov         Per  Ounam«-*The  judgment  is  aflSbrmed  'with  costs. 
LvoAt.  J*  P*  Usher f  for  the  plaintiff. 

G*  O.  Dirnny  for  the  defendant. 


Bischof  t;.  Lucas. 

In  A  rait  hy  die  asiigiiM  against  tfaa  maker  of  a  note,  giran  for  the  price  of 
goodi  fold  to  the  defendant  under  fidae  and  frandnlent  repreaentations,  the 
latter,  if  he  did  not  retom  or  oiibr  to  retam  tiie  gooda  in  a  reaaonable  time, 
is  liable  for  their  yalne. 

A  person  who  not  being  a  judge  of  an  artide  himself,  nor  professing  to  be, 
purchases  it,  confiding  in  the  representations  of  the  seller  as  to  its  qnali^, 
and  gives  a  note  for  the  price,  may  show,  in  an  action  upon  the  note,  the 
inferior  qnalitj  of  the  article,  in  order  to  reduce  the  recoTeij. 

A  payment  made  upon  a  note  after  suit  brought,  is  admissible  in  eridence  to 
reduce  the  damages. 

^^KTM&iy,         ERROR  to  the  Greene  Circuit  Court 

Stuart,  J.^ — This  case  is  similar  to  the  preceding  one  of 
Bischof  V.  CqfeUj  anle^  p.  23.  Here,  however,  the  general 
issue  is  not  sworn  to.  Trial  by  the  Court  Finding  and 
judgment  for  the  defendant,  Lacas. 

The  evidence  is  all  properly  in  the  record,  which,  by 
agreement,  is  composed  partly  of  the  evidence  given  to 
the  jury  in  the  other  case. 

The  note  sued  upon  was  given  to  BUlingheimerj  for  a 
parcel  of  the  ^French  broadcloth"  spoken  of  in  the  CoffeU 
case.  A  series  of  similar  misrepresentations  were  made  as 
to  the  character  and  value  of  the  cloth. 

The  same  kind  of  evidence  in  relation  to  other  sales 
made  to  other  persons,  but  of  which  Lucas  in  this  case, 
like  Coffelt  in  the  former,  had  no  knowledge,  was  permitted 
to  be  given.    Of  course  these  transactions  had  no  influ- 
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ence  on  the  purchaser.    For  the  reasons  given  in  the  pre*  '^<^'  'J^^rm, 
ceding  case,  it  was  eixor  to  admit  them.  ^^^' 

The  only  other  new  element  in  this  case  to  distinguish  Bisohot 
it  from  that,  is  the  introdnction  of  evidence  to  show  that,  Lucas. 
after  stdt  brought,  the  defendant  had  paid  40  dollars  or  so. 
This  matter  we  conceive  stands  thus.  The  defendant  hav- 
ing kept  the  doth,  neither  returning  nor  offering  to  return 
it  in  a  reasonable  time,  was  bound  to  pay  for  it.  In  de- 
fence he  could  show  a  partial  failure  of  consideration,  on 
account  of  the  inferior  quality  of  the  cloth.  This  defence 
grew  out  of  the  fact  that,  not  being  a  judge  of  the  article 
himself  and  not  pretending  to  be,  he  confided  in  the  repre- 
sentations of  the  payee  of  the  note.  He  was,  however, 
Uable  to  the  assignee  for  whatever  the  cloth  was  worth. 
If  after  suit  brought  he  had  paid  the  note  or  any  part  of 
it,  he  had  a  right  to  show  that  fact,  not  in  bar,  but  in  miti- 
gation of  damages.  In  the  case  of  The  Bank  v.  Brackettj 
4  N.  H.  557,  the  course  of  decision  on  this  point  is  fully 
investigated,  and  it  is  held  that  payment  after  suit  brought 
is  admissible  in  evidence  to  reduce  the  damages.  Numer- 
ous decisions  are  there  dted  to  that  effect 

In  Bisckof  v.  Coffelt^  the  evidence  in  relation  to  the  exe- 
cution of  the  note  warranted  the  jury  in  finding  a  verdict 
for  the  defendant.  And  the  note  being  out  of  the  way, 
the  assignee  could  not  recover  on  the  common  counts  for 
the  value  of  the  cloth. 

Here  the  note  is  valid,  subject  only  to  the  effect  of  a 
defence  of  partial  failure  of  consideration.  On  the  former, 
the  evidence  erroneously  introduced  cotdd  have  had  no  in- 
fluence. The  verdict  was  right  independent  of  it.  On  the 
latter  the  tendency  was  to  mislead,  and  to  exdte  prejudice. 

Per  Oimam. — The  judgment  is  reversed  with  costs. 
Ganse  remanded,  &c. 

J.  P.  UsheTj  for  the  plaintifil 

(7.  O.  Dumii  for  the  defendant. 
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Duncan  and  Others  v.  Duncan  and  Othenu 


Not.  Tern, 
1854. 

Dtjkcak 

DvsroAN.  '^^  '^  approT«d  Joimary  12, 1850,  allowing  causes  wbich  originated  in  tiie 
Probate  Courts  to  be  taken  by  appeal  or  writ  of  enror  from  tiie  Circiiit 
Courts  to  the  Supreme  Court,  was  repealed  by  the  act  creating  the  Court  of 
Common  Pleas. 

Thur$day,         ERROR  to  the  Fountain  Ciicnit  Court. 

Per  Owrianu — ^Bill  in  chancery,  filed  in  the  Probate  Court 
of  Fountain  comity,  by  the  defendants  in  error  against  the 
plaintiffs.  The  object  of  the  suit  was  to  contest  the  valid- 
ity of  a  certain  instrument,  purporting  to  be  the  last  will 
of  one  Joshua  Duncan^  deceased.  The  defendants  below 
answered  the  bill;  whereupon  the  Court  directed  an  issue 
of  devisavU  vel  non.  That  issue  was  submitted  to  a  jury, 
and  a  verdict  was  given  for  the  complainants.  A  decree 
was  rendered  in  accordance  with  the  verdict.  The  defen* 
dants  below  removed  the  cause,  by  writ  of  error,  to  the 
Fountain  Circuit  Court,  which  Court  afBrmed  said  decree. 
The  record  before  us  was  issued  on  the  10th  of  November^ 
1852,  and  filed  here  on  the  8th  of  Aprils  1853.  It  is  con- 
tended that  this  Court  has  no  jurisdiction  of  the  case. 

An  act  approved  Tamiwry  12, 1850,  allowed  causes  which 
originated  in  the  Probate  Courts,  to  be  taken  by  appeal  or 
writ  of  error  firom  the  Circuit  Courts  to  the  Supreme  Court 
Acts  of  1850,  p.  65.  But  when  this  record  was  issued  and 
filed,  the  Probate  Court  was  not  in  existence,  nor  was  the 
act  just  cited  in  force.  That  Court  had  been  superseded 
by  a  statute  which  was  published  and  circulated  through- 
out the  state  prior  to  the  Ist  day  of  October^  1852,  entitled 
"An  act  to  establish  Courts  of  Common  Pleas,"  &c  The 
latter  act  contains  these  provisions:  Section  13.  "  An  ap- 
peal shall  lie  from  such  Court  of  Common  Pleas,  in  all 
cases,  to  the  Circuit  or  Supreme  Court,  at  the  option 
of  the  party  applying  therefor."  Section  43.  "All  laws 
and  parts  of  laws  contravening  the  provisions  of  this  act, 
are  hereby  repealed  firom  and  after  the  1st  day  of  October^ 
1852."  2  R.  S.  1852,  pp.  18, 23.  The  above-quoted  act  of 
1850  evidently  contravened  the  former  section,  and  was, 
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thexeforey  repealed  by  the  latter  section.     There  was,  then,  Nov.  Term, 
at  the  time  the  present  record  was  issued,  and  this  case      ^^^' 
brought  here,  no  law  authorizing  causes  which  originated      Kbb«t 
in  the  Probate  Ck>urt  or  Court  of  Common  Pleas  to  be    Ludlow. 
taken  by  appeal,  or  writ  of  error,  from  the  Circuit  to  the 
Supreme  Court.    In  support  of  this  view,  there  are  two 
adjudications  of  this  Court  upon  a  statutory  provision 
similar  to  the  above-recited  13th  section.     Brovmlee  v. 
WhUesideSj  8  Blackf.  80-— 6?orc  v.  Gore,  2  Ind.  R.  55. 

The  writ  of  error  is  dismissed  with  costs. 

D.  Netoellj  for  the  plaintiffs. 

JL  A.  Chandler^  for  the  defendants. 


Ebert  and  Another  v.  Ludlow. 

If  from  the  judgment  of  a  justice  of  the  peace  against  two  defendants,  one  of 
tbem  i^>pealed  to  the  Circait  Coort,  before  the  B.  S.  185a  were  in  force,  in 
his  own  name,  without  joining  the  other,  the  appeal  oonld  be  dismissed 
on  motion. 

APPEAL  from  the  Dearborn  Circuit  Court  Thwnda^, 

Dmoendxt  14 

Davison,  J. — Ludlow  recovered  a  judgment  against  Ebert 
and  Martin  before  a  justice  of  the  peace,  from  which  Ebert 
appealed;  and  on  the  29th  of  Julpj  1852,  the  justice's  trans- 
cript, with  the  appeal  bond  and  certain  other  papers  in  the 
cause,  was  filed  in  the  Circuit  Court  The  plaintiff  moved 
to  dismiss  the  appeal  on  the  ground  that  it  was  not  taken 
by  and  in  the  name  of  both  defendants.  The  Court  sus- 
tained the  motion,  and  the  appeal  was  accordingly  dis- 
missed. 

The  Court  ruled  correctly.  In  Eain  v.  Ctradon^  6  Black£ 
138,  it  was  held  that  "if  from  the  judgment  of  a  justice  of 
the  peace  against  several  defendants,  some  of  them  appeal 
to  the  Circuit  Court  in  their  own  names,  without  joining 
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Not.  Ttem,  the  otherSf  the  appeal  should  be  dismissed  on  motion''  (1). 

*^^*      The  judgment  of  the  Circuit  Court  must  be  affinned 
WmHART       Per  Ckuriam^ — The  judgment  is  affinned  with  costs. 
Ths  Statb.      X,  T.  Bratanj  for  the  appellants. 
X  Rymariy  for  the  defendant 

(1)  The  R.  8. 185S,  In  rdatioii  to  appeals  from  justices'  jadgments,  pix>- 
Tide  that  when  there  are  two  or  more  plaintifis  or  defendants,  one  or  more  of 
snch  plaindfi  or  defendants  may  appeal,  witiiont  joining  the  others  in  sach 
I4>peal.    S  B.  8. 185S,  p.  461,  s.  64. 


WiNBHART  V.  The  State. 


Ignoranoe  of  tiie  law  will  not  excuse  a  man  from  ponishment  on  a  criminal 

accusation. 

Thmday,        APPEAL  from  the  Putnam  Circuit  Court 

Perkins,  Jd — Indictment  for  keeping  a  gaming  house. 
Conviction  and  fine  in  the  Circuit  Court 

The  question  is  on  the  weight  of  evidence.    It  is  proved 
that  the  defendant  kept  a  grocery  store,  in  which  he  sold 
beer,  cigars,  &c.;  and  two  witnesses  testified  that  they  had 
often  played  cards  in  an  adjoining  room  in  the  house,  for 
.  cigars,  beer,  &c.;  that  the  defendant  did  not  know  it  was 
wrong  to  permit  snch  acts  in  his  house,  and  whenever  he 
learned  it  was  so,  he  forbade  them.     Such  prohibition  is 
sometimes  a  trick.    Besides,  his  ignorance  of  the  law  did 
not  excuse  him.     We  think  a  jury  might  infer  the  guilt 
of  the  defendant  from  the  evidence.    See  McA^n  v.  JTie 
Siatey  3  Ind.  B.  567.— TAe  State  v.  Stoker^  id.  570. 
Per  Curiam. — The  judgment  is  aflirmed  with  costs. 
J.  CowgiU  and  D.  R.  Eckles^  for  the  appellant 
jR.  A.  Rilepj  N.  B.  Taylor ^  and  J.  Cobum^  for  the  state. 
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Not.  Tenn, 
Rogers,  Administrator,  v.  The  State.  ^Q^' 

BOOBBS 

Section  109,  2  B.  S.  185S,  p.  873,  was  not  intended  to  gire  to  the  mortgage  t. 

creditor  a  general  lien  against  the  estate  of  tfae  mortgagor  bnt  to  continue  '^^^  Stats. 

tlie  mortgage,  as  to  the  mortgaged  propertj,  after  tfae  mortgagor's  decease. 
Where  the  mortgagor  was  not  seized  of  the  propertj  at  the  time  of  his  death, 

the  mortgagee  has  his  choice,  of  following  the  propertj,  or  resorting  to  the 

estate  for  payment;  bnt,  in  such  case,  if  he  seek  payment  from  the  estate, 

his  daim  will  he  classed  with  the  "general  debts." 
Section  9,  pp.  51,  53,  of  tfae  acts  of  1858,  which  professes  to  amend  section 

109,  p.  878, 8  B.  S.  1858,  is  nnoonstitatbual,  for  not  setting  forth  tfae  latter 

section  at  foil  kngtfa. 

APPEAL  from  the  AUen  Court  of  Common  Pleas.        Thunday, 

HovET,  J. — In  Aprili  1840,  Absalom  Eblcomb  borrowed 
of  the  agent  of  the  surplus  revenue  fund  of  AUen  county, 
the  sum  of  200  dollars,  and  executed  a  mortgage  on  a  cer^ 
tain  tract  of  land  to  secure  the  payment.  Holcomb  died 
intestate  and  insolvent,  and  Rogers  was  appointed  his 
administrator.  At  the  Jcmuary  term,  1854,  of  the  Court  of 
Common  Pleas  of  AUen  county,  the  state,  by  her  attorney, 
filed  a  petition  showing  the  above  feu^,  and  prayed  an 
order  for  the  payment  of  her  debt  in  full  out  of  HolcowVs 
estate.  The  administrator  answered  the  petition,  and  set 
up  a  sale  and  conveyance  of  the  land  in  fee  simple  by 
Holcomb  in  his  lifetime,  and  averred  that  at  the  time  of 
his  death,  Holcomb  had  no  interest  or  title  in  said  land. 
The  answer  was  demurred  to,  demurrer  sustained,  and  an 
order  made  that  the  administrator  should  pay  the  amount 
of  the  claim  in  fulL  The  petition  and  answer  are  both 
very  defectively  drawn,  but  we  suppose  the  principal  ques- 
tion in  controversy  is  the  construction  of  section  109,  2 
R.  8. 1852,  p.  273,  which  provides  thalr— 

^  All  claims  against  the  estate  of  a  decedent  shall  be  paid 
in  the  following  order:  First.  Expenses  of  administration. 
Second.  Expenses  of  last  sickness,  and  funeral  expenses. 
Thirdi  Judgments  which  are  Uens  upon  the  decedent's  real 
estate,  and  mortgages  of  real  and  personal  property  exist- 
ing in  his  lifetime.  Fourth.  General  Debts.  Fifth.  To 
legatees.     Sixth.  To  distributees." 

It  was  not  the  intention  of  the  general  assembly,  in 
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Not.  Term,   enacting  this  section,  to  give  the  mortgage  creditor  a  gen- 
_  Jz__  ^^  lid  against  the  estate,  but  to  continue  the  mortgage 
HoBHBXBaBB  as  to  the  property  after  the  mortgagor's  decease.     In  cases 
Ths  Statx.  where  the  mortgagor  was  not  seized  of  the  property  at  the 
time  of  his  death,  the  mortgagee  has  his  choice,  of  follow- 
ing the  property,  or  resorting  to  the  estate  for  payment; 
but  in  such  case,  if  he  seek  payment  from  the  estate,  his 
claim  will  be  classed  with  the  '^  general  debts." 

Section  9,  pp.  51, 52  of  the  acts  of  1853,  which  purports 
to  amend  section  109,  supra^  is  unconstitutional,  as  the  act 
containing  said  section  9,  does  not  set  forth  section  109  at 
full  length.  Constitution,  art  4,  sec  21.  See,  also,  Lang^ 
dan  y.  ApplegnUj  5  Ind.  R.  327. 

Per  Curiam. — The  judgment  is  reversed.  Cause  re- 
manded, &C.    ' 

JZ.  Brackenridge^  Jr.^  for  the  appellant. 


HOSNBEROBR  V.  ThE    StaTE. 


j^^j^^^j,  APPEAL  from  the  Dearborn  Court  of  Common  Pleas. 

Dfcember  14.  HovBT,  Jw — At  the  Junc  term  of  the  Court  of  Common 
Pleas  of  Dearborn  county,  an  information  was  filed  against 
Hombei^r  for  retailing  without  license.  The  information 
is  in  the  usual  form,  except  that  there  is  no  averment  that 
the  liquor  sold  was  of  any  value.  The  defendant  pleaded 
not  guilty,  was  tried  by  the  Court,  and  fined  4  dollars. 
There  is  no  motion  to  quash — ^no  motion  for  a  new  trial 
or  in  arrest  of  judgment. 

For  the  reasons  given  in  a  case  between  the  same  parties 
decided  at  this  term  (1),  the  judgment  must  be  affirmed. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

J.  Ryman^  for  the  appellant 

JR.  A.  Riley ^  N.  B.  Taylor  and  J.  Cobum^  for  the  state. 

(1)  See  5  Ind.  B.  800. 
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Not.  Term, 
EiBBY  and  Another  r.  Holmbs  and  Wife.  *^^' 

KlBBT 

On  the  rerenal  of  a  cMue  in  tbe  Supreme  Court  and  its  haying  been  re-  ▼• 

manded  to  the  Coart  beiow  for  fordier  prooeedings,  it  was  not  necessary,      HOLJua. 
vnder  tiie  B.  8. 1848,  that  Ifae  deteda&ta  ehould  again  be  Bnaunoned. 

The  ooiiasion  to  defimll  inftni  delendaals  who  ftil  to  a|i(»ar,  and  to  take 
judgment  against  them  for  want  of  a  plea,  is  merely  a  defect  in  form,  and 
can  not  be  assigned  for  error. 

A  d^mdant,  while  he  has  a  plea  in  bar  on  file,  can  not  be  defindtod. 

I(  in  a  proceeding  to  obtain  an  assignment  of  dower  and  for  damages  foe 
withholding  it,  the  defendants,  haTiag  pleaded  in  bar,  on  being  called,  foil  to 
appear,  the  plaintiff  can  hare  the  damages  assessed  in  the  same  manner  aa 
if  the  defottdaats  had  appeared  and  defended. 

If  a  judgment  b  rendered  in  fonn  against  "the  deftadants,"  it  will  be  pre- 
sumed to  be  against  all  of  them« 

In  an  appeal  to  the  Supreme  Court,  under  the  B.  8. 1848,  in  the  case  of 
sereral  defendants,  all  were  required  to  join,  or,  on  the  refusal  of  any  to  do 
so,  they  were  required  to  be  summoned  and  serered. 

APPEAL  from  the  JDei?0A<r  Ciiccut  Comt  ^^>   _ 

Dtotnhtr  15. 

This  was  a  petition  in  the  Probate  Ck>art  of  Decatmr 
county,  filed  by  JStdmes  and  wife  against  Bradley  Adkins^ 
and  the  heirs  at  law  of  Martin  Adkins^  deceased,  some  of 
whom  were  minors.  The  suit  was  for  dower  cm  behalf 
of  the  female  plaintLS^  who  was  the  lawfdl  wife  of  said 
Martin  at  the  time  of  his  death,  and  had  since  married 
tiie  other  plaintiiE  The  petition  also  claimed  damages  for 
the  withholding  of  the  dow^.  The  Probate  Court  gave 
judgment  agaii»t  the  heirs  for  dower,  and  also  for  damages 
for  withholding  the  dower.  The  defendants  took  an  appeal 
to  the  Sii|Hreme  Ck>nrt,  which  Court  reversed  the  judgment 
of  tiie  Probate  Court  in  respect  to  the  damages,  (on  the 
ground  that  they  had  been  allowed  for  too  long  a  period), 
and  having  affirmed  ibe  residue  of  the  judgment,  remanded 
the  cause,  &a  The  case  was  transferred  to  the  Court  of 
Common  Pleas,  by  virtue  of  tiie  statute  providing  for  the 
transfer  of  tiie  business  pending  in  the  I^bate  Courts  to 
the  Courts  of  Common  Pleas. 

Stuart,  J^ — The  main  facts  of  this  case  will  be  found  in 
the  opinion  delivered  when  it  was  here  on  appeal  from  the 
Decatur  Probate  Court,  Maff  term,  1850.     2  Ind.  R.  197. 
Vol.  VL-3 
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KoT.  Term,       In  the  Ph>bate  Conrt  the  parties  all  appeared  to  the  suit. 

^^^       After  it  was  reversed  and  remanded  for  a  new  assessment 

KfSBT      of  damages,  the  Common  Pleas  issued  process  for  the  de- 

Houfis.     fendants.    But  this  was  superfluous.    The  parties  were 

still  in  Court  as  they  stood  at  the  time  the  damages  were 

eironeously  assessed.    The  statute  pointing  out  when  a 

cause  reversed  and  remanded  shall  stand  for  trial,  does  not 

seem  susceptible  of  any  other  construction.    B.  S.  1843^ 

p.  782,  s.  331. 

At  the  re-assessment  of  damages,  the  record  notices  the 
appecurance  by  attorney  of  the  appellants,  JTir&y  and  Stew" 
artf  but  is  silent  as  to  the  other  defendants.  The  omission 
to  default  the  infant  defendants,  and  take  judgment  against 
them  for  want  of  a  plea,  is  a  mere  defect  in  form,  and  can 
not  be  assigned  for  error.    2  Ind.  B.  197. 

As  to  the  adult  defendants  there  was  a  plea  in  bar  filed 
and  issue  joined.  They  could  not  be  defaulted.  Whether 
they  were  called  and  failed  to  appear  is  not  shown.  In 
such  case  the  plaintiffs  could  assess  the  damages  in  the 
same  manner  as  if  the  defencUunts  had  all  appeared  and 
defended  the  cause.  Harris  v.  The  Jihtskingwm  Mamtfcte^ 
turing  Chmpainsfj  4  Blacks  267,  and  tiie  authcnities  cited. 
And  the  judgment  against  the  ^defendants"  will  be  pre- 
sumed to  be  against  all  tiie  defendants  in  the  cause. 

We  think  the  jury  was  impanneled  substantially  in  ac* 
cordance  witii  the  second  clause  of  section  17,  of  chapter 
39,  B.  8. 1843. 

The  appeal  is  taken  by  Kirby  and  SUwaH  alone.  All 
the  defendants  should  have  joined,  or  there  should  have 
been  a  summons  and  severance.  Kain  v.  OradoHj  6  Blackfl 
138  (1).    The  appeal  must  be  dismissed. 

Psr  Curiam. — The  appeal  is  dismissed  with  costs. 

X  8.  Seobepj  for  the  appellants. 

X  Itymofi,  for  the  appellees. 

(1)  The  proTisioii  in  the  R.  8. 1852  in  relation  to  tbe  pntieB  to  appeals,  is 
asfoUows: 

''A  part  of  sereiil  oo-parties  may  i^peal,  Imt  in  rach  case  thej  mnst  serre 
notice  of  &e  appeal  npon  all  the  other  co-paitieB,  and  fQe  Ihe  proof  thereof 
with  the  dsA  criT  the  Snpreme  Court.    Unless  tiiey  appear,  and  dedine  to 
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join,  «lie7fliaab0i«gtia«d«]ttTi]igjoliMd,  tad  flfa^  Nor.  Term, 

proportioii  of  the  ooats.    If  they  dodine  to  join,  their  oames  inaj  he  etnick       1854. 

out,  on  motion,  and  they  shall  not  takib  an  i^peal  afterwards,  nor  shall  thej 

derive  an  J  heneftt  i)rom  the  appeal,  nnleu  from  the  neoenity  of  the  case,  ex-      Potbkb 
cept  penons  mder  legal  disabilitfes."    S  B.  8. 1852,  p.  168,  s.  551 .  Mvbkat. 


P0T8ER  V*  Murray. 


In  a  rait  commenced  before  a  justice  of  the  peace,  the  want  of  jorisdiction 
can  be  shown  either  before  the  justice  or  on  appeal  to  the  Circnit  Court. 

Tlie  reftisal  of  the  only  justice  of  die  peace  of  the  proper  township  to  en* 
torlaan  a  rait,  where  he  was  legally  competent  and  disintereeted,  did  not, 
by  die  B.  8. 1843,  authorize  the  plaintiff  to  bring  the  suit  hi  another  town- 
diip. 

ne  remedy  of  tiie  plaintiff,  on  radi  reftisal,  was  by  suit  against  the  justice. 

ERROR  to  the  Lagrange  Ciicmt  Court  S^2£r  is 

Stuart,  J. — Murray  sued  Payser  before  a  justice  of  the 
peace,  and  had  judgment  The  case  was  appealed  to  the 
Circiiit  Conrti  and  there  was  judgment  for  the  plaintiff 
there  also.    Poyser  prosequtes  eiror. 

There  is  no  brief  for  Mwrray. 

Counsel  for  Payger  insists  that  the  Court  had  no  jurisdic- 
tion, because  the  defendant  was  sued  out  of  his  township. 
There  was  another  point  argued,  whidi  it  is  not  material 
to  notice. 

The  facts,  as  shown  on  the  trial  in  the  Circnit  Court, 
were,  that  Ptfyser  lired  in  Eden  township;  that  there  was 
at  the  time  in  said  township  a  justice  of  the  peace  acting, 
ifc^  not  related,  &&,  and  competent  to  try  the  cause,  &c. 
It  was  further  shown  that  the  trial  was  had  before  a  jus« 
tice  of  the  peace  in  Newberry  township.  Hburray  showed 
in  defence  that  he  had  applied  to  the  Eden  township  jus- 
tice for  a  summons,  who  tcM  him  he  did  not  wish  to  act, 
and  advised  him  to  settle  it,  and  that  he  intended  to  resign 
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Not.  Term,  in  a  few  days,  which  he  did  about  eighteen  dayB  after  tiie 

*°*^      suit  was  commenced. 

Batbs  The  Court  entertained  jurisdiction  and  tried  the  cause. 

Buu^.  The  want  of  jurisdiction  may  be  shown,  in  such  cases, 

either  before  the  justice  or  on  appeal  to  tiie  Circuit  Court 

Thomas  y.  WhUers,  4  Black£  161 Perkins  y.  Smith,  id. 

299.  That  the  justice  of  the  proper  township  declined  to 
act,  is  the  reason  here  giyen  why  the  suit  was  brought  in 
another  township.  It  is  not  among  the  causes  pointed  out 
in  the  statute.  R.  S.  1843,  p.  86a  The  Court  haye  had 
some  difficulty  in  coming  to  a  conclusion  whether  the  facts 
do  not  bring  this  case  within  the  reason  of  the  exceptions, 
and  that  therefore  it  is  embraced  within  the  proyisions  of 
the  4th  section  of  chapter  47,  R.  S.,  svpra.  But  a  majority 
of  the  Court  are  in  fayor  of  holding  the  exceptions  allow- 
ing parties  to  sue  out  of  the  township  strictiy;  leaying 
Murray  to  his  remedy  against  the  magistrate. 

Per  Curiam. — The  judgment  is  reyersed  with  costs. 
Cause  remanded,  &c. 
A.  EUisanj  for  the  plaintiff 


Bates  and  Another  i;.  Bulla. 

^H%»  APPEAL  from  the  Carroll  Court  of  Common  Fleas. 

Per  Curiam* — Application  for  a  ne  exeat  and  injunction. 


Writ  awarded.    Motion  to  dissolye  oyeiruled,  and  appeal 
to  this  Court   No  brief  is  filed.   The  case,  of  course,  stands 
for  answer.    The  decree  is  affirmed  with  costs. 
All  points  not  made  by  brief  may  be  treated  as  waiyed  (1). 

(1)  See  note  to  Howard  t.  CM,  ante,  p.  5. 
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Not.  Tom, 
Thb  Statb  v.  Smith.  1854. 


Tbb  Svats 


APPEAL  from  the  Mairicn  Ciicait  Court  Cabisb. 

Per  Chmam. — The  judgment  in  this  case  is  reveised,  ^y^^ 
upon  the  authority  of,  and  for  the  reasons  given  in,  Lawrie  I^^eember  is. 
v.  2%e  StaUj  5  Ind.  B.  525,  the  question  arising  in  the  re- 
cord of  each  case  being  the  same.    See,  also,  lAchUnstein 
Y.  The  SkOej  id.  162. 

The  judgment  is  revised  with  costs.    Cause  remand- 
ed, &c. 

JL  A  Bilegi  N.  B.  Taylor ^  and  J.  QAum^  for  the  state. 


Tehan  and  Others  v.  The  State. 

APPEAL  fifom  the  Lawrence  Court  of  Common  Pleas,  ^j]^^  „ 

Per  Owriam. — The  judgment  in  this  case  is  reversed, 
for  the  reasons  given  in  Spencer  v.  The  State j  5  Ind.  B.  41, 
and  in  Simingion  v.  7!%€  State^  id.  479,  the  questions  arising 
in  the  record  of  each  case  being  the  same. 

(?.  O.  Dwmj  for  the  appellant 

22.  A  Ittfey,  N.  B.  Taylor^  and  J.  Cobumy  for  the  state. 


The  State  on  the  relation  of  Spsaove  and  Others  v. 

Carter. 

A  JQflioe  of  tfi6  pesee,  vndtf  tibe  B.  S.  1848,  oonld  vender  a  Talid  judgment 
•gainst  «  defendant  sned  out  of  his  proper  township,  if  sach  defendant, 
baring  been  serred  with  process,  did  not  appear  and  plead  to  the  juris- 
dicdoB. 
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Kor.  Term,    In  a  raU  on  tbe  bond  of  a  jnstioe  of  tibe  pMoe  for  his  nftisal  to  aooonnt  for 
1854.  monej  collected,  it  I4>peerdd  that  he  had  offidallj  leoeiTed  a  note  for  col* 

lection  from  the  reLaton ,  had  collected  it,  and  refwd  to  account  for  the 

Thb  Btatb       pioceedi.    Edd^  that  it  mnst  be  preramed,  prima  /adt,  against  him  and  hia 
Caktu.         snreties,  thai  he  had  the  right  to  gire  die  receipt  oOdaBj,  and  that  his  act 

^^  ^^      ERROR  to  ilie  Hetukicks  Cixcmt  Court 

HovET,  J«— Debt  on  a  joBtioe's  bond  against  James  Dw^ 
gan  and  Carter.  Dugan  was  not  found.  Theze  are  several 
breaches  in  the  declaration,  to  some  of  which  demmrera 
were  filed  and  sustained;  but  as  the  issues  upon  which  the 
case  was  tried  fully  embrace  the  subject-matter  in  contro- 
versy, it  is  deemed  useless  to  pass  any  opinion  upon  the 
pleadings. 

The  facts,  as  shown  by  the  bill  of  exceptions,  are  as 
follows: 

Dugan^  as  justice  of  the  peace  of  Centre  township,  in 
Hendricks  county,  received  a  note  of  A.  W.  Sprague  Sf  Ch^ 
for  which  he  executed  and  delivered  the  following  receipt: 

^Receivedof  A  TT.  Spragtieif  Co.  a  note  drawn  by  £efi- 
jam4n  Davis  for  22  dollars  and  50  cents,  dated  Moff  20th, 
1845,  at  ten  days'  sight  DamiUe,  February  26tb,  1846. 
James  Dvgan,  J.  P.'' 

Ihigan  collected  the  note  in  1846,  without  suit  It  is 
admitted  that  Davis  was  not  at  any  time  a  resident  of 
Centre  township,  but  that  he  resided  in  Brawn  township, 
in  said  county.  Sprague  if  Co.  demanded  the  amount  col- 
lected, but  jyngan  £uled  to  pay.  There  is  also  included  in 
the  declaration  a  claim  of  3  dollars  and  19  cents,  about 
which  there  is  no  controversy,  and  for  which  judgment 
was  rendered  for  the  plaintiff  below. 

The  only  question  is,  whether  Carter^  as  surety  on  the 
bond,  is  liable  for  the  amoxmt  of  the  note  collected? 

It  is  contended  that  the  justice  of  the  peace  would  have 
had  no  jurisdiction  in  a  suit  on  the  note,  as  the  payor  did 
not  reside  in  Centre  township. 

This  position  can  not  be  sustained.  The  4th  section, 
R,  S.  1843,  p.  863,  does  not  necessarily  destroy  the  juris- 
diction of  justices  of  the  peace  in  cases  like  this.    The 


OP  THB  STATE  OP  INDIANA*  89 

defmdant  is  not  compelled  to  anBwer  oat  of  his  township  ^v*  *!'»»> 

except  in  certain  cases  specified  in  that  section;  but  nnless      ^^5^ 

he  appear  and  plead  to  the  jurisdiction  after  being  duly       Oost 

served  with  prooess,  the  justice  would  have  the  power  to     gitoox. 

render  judgment  against  him*   As  Dugan  receipted  for  the 

note  as  justice  of  the  peace,  it  will  be  presumed  against 

him  and  his  surety  that  he  had  the  pow»  to  give  the  re* 

ceipt  as  sachf  and  that  his  act  was  legal,  until  the  oontrary 

is  shown.    There  may  have  been  no  justice  of  the  peace 

in  Brown  tcywnship  capable  of  trying  the  cause,  and,  if  not, 

he  would  have  had  jurisdiction* 

JRsr  Cbria0k«— The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

C.  C.  Nave^  for  the  state. 

J.  &  Haarvey  and  JC  JUL  Qreggy  for  the  defendant 


Cost  v.  Silcox. 


Thb  pltintiff;  in^ft  ndt  fiur  ths  backing  of  water  bj  s  tan  «pon(h^  aucbinei^ 
&G.«  was  aUowed  to  read  extncti  from  ''Eyans'  Millwniglit  Guide/'  In  his 
closing  aignment  to  the  jury,  althoogh  the  defendant  objected.  The  Coort 
instnicted  the  Jury  that  extracts  read  from  a  sdentiflc  wotk  were  not  eren 
prima  faeU  of  aol^ofity,  bat  like  tba  aigosMBt  of  oouyMt,  or  other  thing 
•ddoced  to  Hbutnte,  they  ml^t  be  latlsfitctoiy  to  the  jwy  or  they  might 
not.    Hdd,  that  there  was  no  error. 

In  a  caose  where  sereral  issnes  of  &ct  were  raised  by  the  pleadings,  die  Court, 
in  its  chaige  to  the  Jury,  stated  that  there  won  bat  two  qnesdons,  tpeciQrfaig 
liiem,  for  Aeir  eoasidacatlicm,  tlie  other  fiu^  not  being  ooBtTOTB^  The 
eridenca  not  hanng  been  set  out  in  the  raoocd,  hdd,  that  the  presumption 
was  that  the  parties  had  nanowed  the  issue  to  the  questions  stated  by  the 
Court. 

WlMfe  an  IndiYidnal  oonsftmets  a  dam  so  as  to  flow  back  water  upon  the  land 
of  another,  it  is  a  presumption  of  law  thai  the  act  is  a  iSamaga,  and  na 
Bpedal  damage  need  be  proyed. 

This  presumption  applies,  in  this  state,  as  well  to  mill-dams  as  others. 

An  obetmdion  caused  by  liie  back  flowage  from  a  dam,  need  not  be  con- 
I  to  anthoito  aa  adfton. 
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Not.  Tarn,    Cue  by  A.  against  B.  for  tnetag  a  dam  on  Bhu  lifar  balow  tlia  ubimiff'a 
1854.  iniUi,  whonhj  the  watar  waa  backed  on  bis  madiinerf.    Plea,  liie  geneial 

issue.    On  the  trial  (in  Maar^,  1850,)  C,  wbo»  prior  to  the  oommenoement 
of  the  snit»  had  no  interest  in  the  mills,  bot  bad  since  acquired  an  interest  in 


COBT 

T. 

8iux»x.  the  profits  bj  way  of  compensation  for  carrying  on  the  business,  was  oAred 

as  a  witness.    £Ud,  thai  ha  was  incompetent. 


gj^  j5       APPEAL  from  the  SKeOy  Circmt  Court 

HoTBT,  J^ — Case  by  Silcax  against  Cory.  Plea,  the  gen- 
eral issae.  Trial  by  jury,  and  verdict  and  judgment  for  the 
plaintiff  The  declaration  alleges,  that  Cory  erected  a  mill- 
dam  on  Blue  river,  below  SUeoa^s  mills,  whereby  the  water 
was  backed  on  SUeoafs  machinery,  &c.  A  similar  action 
between  the  same  parties,  from  the  Jbkfwm  Circnit  Court, 
was  decided  at  the  present  term.    5  Ind.  B.  370. 

The  record  contains  several  bills  of  exceptions,  and  four 
points  are  made  in  argument  by  the  counsel  for  the  appel- 
lants. 

1.  Silcoafs  counsel,  in  the  closing  argument  to  the  jury, 
read  from  ^<  Evans'  Millwright  Guide.''  This  was  objected 
to  on  the  part  of  Cory^  Ist,  because  there  was  no  evidence 
showing  that  it  was  a  work  of  good  repute;  2dly,  because 
it  was  proved  that  the  work  was  not  in  good  standing  and 
repute;  3dly,  that  even  if  the  evidence  showed  it  to  be  a 
work  of  good  repute,  it  could  not  be  read  in  evidence. 

There  is  nothing  in  these  objections,  especially  as  tibe 
Court  charged  the  jury,  that  ^the  extracts  read  from  a 
scientific  work,  are  not  of  authority  conclusively  or  prima 
facie.  Lake  argument  of  counsel,  or  any  other  thing  ad- 
duced to  illustrate,  they  may  be  satisfrustory  to  the  jury 
or  they  may  not."  Reason  is  neither  more  nor  less  than 
reason,  because  it  happens  to  be  read  from  a  book;  and 
we  think  we  would  be  adopting  a  very  difficult  rule  to  en- 
force, if  we  should  attempt  to  compel  counsel  to  use  their 
own  arguments  for  every  position  they  might  assume. 

2.  The  Court,  in  delivering  the  charge  to  tiie  jury,  gave 
the  following  instructions: 

"  There  are  but  two  questions  to  which  your  inquiry  will 
be  directed,  the  other  facts  not  being  controverted.  The 
first  of  these  questions  is,  whether  between  the  first  day  of 
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Jamofry^  1819,  and  the  fiist  day  of  Septembery  1849,  the  ^r.  Term, 
dam  of  the  defendant  occasioned  the  water  of  Blue  river      ^^^» 
to  so  rise  as  to  retard  the  operation  of  the  plaintiff's  mill       Cobt 
in  any  degree  for  said  time,  or  any  part  thereof,  even  for  a      Silcoz. 
day  or  hour.    If  so,  tiie  plaintiff  is  entitled  to  a  verdict  for 
damages  to  the  amount  of  the  injnry  suffered  on  that  ac- 
count.    The  second  question  is,  whether  the  said  dam  of 
defendant,  between  said  dates,  caused  the  water  of  said 
river  to  so  rise  as  to  overflow  the  plaintifi^s  land  any 
p^ceptible  distance,  so  as  to  increase  the  depth  of  said 
river,  where  the  plaintiff  owned  the  bed  thereof,  for  all  or 
any  day  of  said  time.    If  so,  the  plaintiff  is  entitled  to  a 
verdict  for  the  damages  done;  and  if  the  damage  is  so 
small  that  it  can  not  be  estimated,  the  plaintiff  is  entitled 
to  technical  or  nominal  damages." 

Counsel  for  the  appellant  insist  that  these  instructions 
are  erroneous,  first,  because  the  pleadings  present  more 
than  two  questions  for  the  consideration  of  the  jury.  As 
all  of  the  evidence  is  not  in  the  record,  we  can  not  decide 
what  facts  were  controverted  on  the  trial,  but  must  pre* 
snme,  as  the  record  does  not  show  the  contrary,  that  the 
parties  narrowed  the  issues  by  agreement  to  the  two  ques* 
tions  propounded  to  Ihe  jury  by  the  Court. 

It  is  objected,  also,  that  the  Court  erred  in  charging  the 
jury  that  they  might  assess  nominal  damages;  and  it  is  con- 
tended that  there  must  be  actual  and  perceptible  damages 
to  sustain  actions  of  this  character.  Without  particularly 
reviewing  the  various  cases  cited  which  bear  upon  this 
question,  we  will  simply  refer  to  several  elementary  works 
of  standing,  where  tiie  cases  may  be  found,  being  satisfied 
that  their  conclusions  are  sustained  by  the  authorities. 

Chancellor  Kentj  in  the  3d  voL  of  his  Commentaries, 
p.  439,  says:  ^No  proprietor  has  a  right  to  use  the  water 
of  a  running  stream  to  the  prejudice  of  other  {nropriet<Mr8 
above  or  below  him,  unless  he  has  a  prior  right  to  divert 
it  or  a  titie  to  some  exclusive  enjoyment.  Without  the 
consent  of  the  adjoining  proprietors,  he  can  not  divert  or 
diminish  the  quantity  of  water  which  would  otherwise 
descend  to  the  proprietors  below;  nor  throw  the  water 
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Not.  T«a«  back  upon  tiie  proprietor  aboTe,  without  a  granti  or  an 
^^^  njiintermpted  enjoyment  of  twenty  years,  which  is  evi» 
CoET       dence  of  it** 

61MOZ.  In  AsigeU  on  Water  Conrsesi  section  430,  it  is  said: 
^  Where  an  indiyidnal  constroets  a  dam  so  as  to  flow 
back  water  upon  the  land  of  another,  it  is  a  presumption 
of  law  that  the  act  is  a  damage,  and  no  special  damage 
need  be  proved  to  sustain  the  suit"  And  in  section  428 
he  says:  "  Assuming  that  no  actual  damage  is  shown  to 
arise  j&om  the  diversion  of  a  waterK^ouise,  or  of  throwing 
water  back  upon  the  land  above,  an  action  may  be  main- 
tained, on  the  ground  that  an  undisturbed  enjoyment  or 
continuation  of  such  acts,  without  the  express  consent  of 
the  owner  of  the  land,  would  ripen  into  evidence  of  a  right 
to  do  them."  See,  also,  Sedgtoick  on  Damages,  pages  50, 
136,  137«  It  is  contended  that  these  principles  are  not 
applicable  to  dams  erected  for  milling  purposes  in  tiiis 
state,  as  mills  have  been  especially  favored  by  our  legis* 
lation*  It  is  true  that  one  of  the  principal  objects  which 
our  legislators  have  had  in  view  in  enacting  our  acts  of 
ad  qmd  dammtm  was  to  firater  and  build  up  manufacturing 
establishments;  but  there  can  be  no  doubt  that  they  also 
intended  to  estaUish  an  easy  and  cheap  mode  of  quieting 
and  settling  the  conflicting  and  ever«varying  questions 
which  arise  out  of  riparian  interests.  Had  Cory  resorted 
to  those  acts  for  the  purpose  of  establishing  his  dam,  much 
expense  and  litigation  would,  no  doubt,  hare  been  avoided. 
As  it  is,  he  must  abide  by  the  principles  of  the  conmion 
law. 

Again,  it  is  said  these  instructions  are  erroneous  because 
the  Court  instaructed  the  jury  that  the  plaintifi*  should  re- 
cover, if  the  evidence  showed  that  Ids  machinery  was  re- 
tarded a  day  or  an  hour;  and  the  position  is  assumed,  that 
such  obstmcticms  must  be  proven  to  be  continuous  to 
enable  him  to  recover.  In  cases  like  this,  no  such  rule 
prevails.  One  hour's  obstruction  would  fumkh  as  com- 
plete a  cause  of  action  as  any  other  longer  period  of  time. 
There  may  be  cases  when  dams  have  been  legally  estab- 
lished, where  temporary  obstructions,  caused  by  floods  or 
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aocidentfl,  would  fimibh  no  cause  of  complaint,  but  we  Nor.  Term, 
will  not  presume  that  such  iacta  were  proven,  where  the      *^^' 
recocd  is  silent  Oobt 

3.  After  Silcaafs  and  two  of  Cor$^8  witnesses  had  been     Sxlcoz. 
examined,  the  Court,  on  motion  of  SUcoai^s  attorney,  order- 
ed Oorffs  witnesses  to  be  separated.    This  was  a  matter 
within  the  discretion  of  the  Conrt,  and  the  record  does  not 

show  tiiat  that  discretion  was  abused. 

4.  Aaron  Brandenburg'k  was  called  as  a  witness  on  behalf 
of  SilcoXj  and  sworn  in  diiefi  Before  his  examination, 
the  Conrt  permitted  Con^s  counsel  to  examine  him  touch- 
ing his  interest  in  SUcax^s  mills.  He  answered,  that  pre- 
vious to  the  commencement  of  this  suit,  he  had  no  interest 
whateyer  in  said  mills,  but  that  since  the  middle  of  Sep' 
tembeff  1849,  he  had  been  carrying  on  the  business  of  said 
miUs  under  a  contract  for  part  of  the  profits,  which  was  to 
continue  until  Jtfay,  1851. 

Cory  objected  to  his  being  examined  in  chie}|^  and  the 
objection  was  overruled. 

In  the  former  cause  we  decided  that  Brandenburg'h  was 
incompetent,  first,  because,  as  shown  by  the  facts  in  that 
case,  he  would  be  entitled  to  a  part  of  the  damages  under 
his  contract  with  SUcox;  and,  secondly,  because  the  record 
of  the  judgment  obtained  would  be  admissible  in  a  subse- 
quent suit  by  SUcox  and  himself  against  Cory.  The  same 
interest  in  the  record  is  presented  in  this  cause.  In  the 
case  of  Blakemore  ofnd  Booker  v.  The  Gkmorgamhire  Ca^ 
nal  Compa/nifj  2  Cromp.,  Mees.  &  Boscoe  R.  133,  an  action 
was  brought  for  diverting  water.  On  the  trial,  the  record 
of  a  farmer  suit  between  Blakemore  and  the  company  was 
offered  in  evidence,  and  it  was  objected  that  as  Booker  was 
not  a  party  tb  that  record,  and  as  he  had  been  examined  as 
a  witness  on  the  former  trial,  the  record  was  not  admis- 
Bible;  but  the  Court,  after  reviewing  the  authorities,  were 
unanimously  of  opinion  that  the  record  was  properly  ad- 
mitted, on  tiie  ground  that  it  was  within  the  rule  of  ver* 
diets  being  admissible  between  parties  and  privies.  See 
1  Greenleaf  s  Ev.,  sec  586.  As  the  record  could  be  used 
by  Brandenburgh  and  Sileox  against  Gory  for  obstructions 
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Not.  Tonn,  which  might  occur  during  BramdenbwrgVs  term  in  the 
^^^      mills,  he  was  incompetent,  and  should  have  been  exdaded, 
Cbaxs      under  the  law  as  it  existed  at  the  time  of  the  trial  (1). 
HoFKorB.    See  Cory  v.  SUcoz^  5  Ind  R.  370. 

Per  Curiam. — The  judgment  is  reversed  witii  costs. 
Cause  remanded,  &c. 

J.  Morrison^  &  Majar^  W.  J.  Peatlee  and  T.  A.  Hendridesj 
tot  the  appellant 

JET.  O'Neal,  T.  D.  Walpole  and  JIT.  M.  Bapj  for  the  ap- 
pellee. 

(1)  The  trial  was  in  Manh,  1850.  The  B.  S.  1853  proride  that— "No 
person  ofitured  aa  a  witneae  shall  be  ezdnded  from  giying  eridence  exdier  in 
person  or  bj  deposition,  in  anj  judicial  proceeding,  hj  reason  of  mcapadtj 
from  crime  or  interest.  Bnt  this  section  shall  not  render  competent  a  paztj-  to 
aa  action,  or  the  person  for  whose  nse  it  is  bronght,  or  the  hosband  or  wift  of 
anj  snch  part^."    9  B.  S.  1852,  p.  80,  s.  888. 


Cbanb  and  Another,  Executors,  v.  Hopkins. 

Petition  for  the  allowance  of  a  claim  against  a  testator's  estate.  Answer  hy 
the  ezecators  denying  the  ralidity  of  the  daim.  Trial,  and  Judgment  for 
the  daimaat,  and  for  costs  against  the  ezecntors  de  hom$  propriU.  The 
entry  was  afterwards  amended  so  as  to  proTide  that  the  costs  should  be 
leyied  out  of  the  assets  of  the  testator  in  the  hands  of  the  execators  to  be 
admhiistered,  if  he  liad  so  much,  bat  if  he  had  not,  dien  to  be  leried  ont  of 
the  ezecntors'  own  gooda. 

Held,  that  tlie  jndgment  for  costs,  as  first  entered,  was  enoneons. 

Hdd,  also,  that  tibie  jndgment  for  costs,  as  amended,  was  proper. 

g'ft^^.,       APPEAL  from  the  SL  Joseph  Probate  Ck)nrt 

This  was  a  petition  filed  by  the  appellee  in  the  SL  Jo^ 
seph  Probate  Conrt  for  the  allowance  of  a  daim  against 
the  estate  of  John  OUmorej  deceased,  of  whose  will  the 
appellants  are  executors.  There  was  an  answer  in  denial 
of  the  validity  of  the  daim,  trial  by  jury,  and  verdict  and 
judgment  for  the  daimant  By  the  transcript  of  the  re- 
cord,  as  originally  certified  to  the  Supreme  Court,  it  ap- 
peared that  judgment  had  been  rendered  for  costs  against 
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the  executors  4e  bams  prqpriis^  but  by  an  amendment  of  ^▼^  T^enn, 
the  record,  afterwards  certified  to  the  Supreme  Court  in      ^^^* 
pursuance  of  a  cerHorarij  it  appeared  that  judgment  had      Obavs 
been  rendered  for  the  costs,  to  be  levied  out  of  the  assets     Bonm. 
of  the  testator  in  their  hands  to  be  administered,  if  the 
defendants  had  so  much,  but  if  they  had  not  so  much  in 
tiieir  hands,  then  the  costs  were  to  be  levied  of  the  appel- 
lants' own  goods. 

I 

Stuabt,  J. — The  only  error  assigned  is  that  the  decree 
is  for  costs  de  bonis  propriis. 

In  retnm  to  a  cetiiorarij  an  amended  transcript  is  filed, 
by  which  it  appears  that  the  costs  are  to  be  levied  of  the 
goods  and  chattels  which  were  of  A.  £.,  deceased,  in  the 
hands  of  the  executors  to  be  administered,  if  they  have 
so  much  in  their  hands;  otherwise  to  be  levied  de  bonis 
pfopnts* 

The  judgment  as  it  originally  stood  against  the  execu- 
tcnrs  individually  for  costs,  in  the  first  instance,  is  error. 
1  Saund.  335,  note  10.  As  shown  in  the  amended  trans- 
cript, it  conforms  to  the  general  rule  as  to  costs  against 
executors  (1).    Harrison  v.  Warner^  1  Blackf.  385. 

As  the  executors  were  not  in  fault,  Bapkinsj  who  ob- 
tained the  erroneous  decree,  should  pay  the  costs  in  this 
Court  (2). 

Per  Curiam* — The  decree  is  affirmed,  at  the  costs  of  the 
appellee. 

X  L.  Jem^anf  for  the  appellants. 

X  A*  lAstonj  for  the  appellee. 

(1 )  '' Whenerer  the  action  tgainst  an  execator  or  administrator  can  only  be 
anpported  against  him  in  that  character,  and  he  pleads  any  plea  which  admiti 
tlMit  he  haf  acted  as  snch  (except  a  releaae  to  himself)  the  judgment  against 
bim  mast  be  that  the  plaintiff  do  reooyer  the  debt  and  costs,  to  be  leried  ovt 
of  the  asaets  of  the  testator,  if  the  defendant  haye  so  mnch,  bat  if  not,  then 
the  catU  out  of  die  defendant's  own  goods :  otherwise  the  judgment  will  be 
flnoneons.  Where  he  pleads  a  release  to  himself,  and  it  is  found  against  him, 
die  jndgmciit  is  that  the  plaintiff  do  reooTer  both  the  <M  tmi  ootU,  in  the  fiiat 
place  de  bonie  taiaiorU,  si,  ice,  and  si  non,  &c.,  de  bmm  proprHi."  S  Williams 
on  Sx'rs,  1409. 

(2)  As  to  tilie  mle  in  relation  to  costs  where  the  record  of  the  inferior  Coort 
b  anended  after  enor  bfongfat,  see  Bac  Ab.,  tit  Amendment  and  Jeofells  (O). 
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Not.  Tenn, 
^^^  Jones  v.  Ybtman. 

JOITBB  *^ 

V. 

Tbtvav.  ^  npleriii,  iind«r  tlw  R.  8. 1843,  if  Ae  goodi  spedfied  in  liie  writ  were  not 
fimnd  or  replevied,  or  were  not  deliTered  to  the  plaiatiir,  bj  reaaon  of  Us 
failing  to  giye  bond,  &c.,  and  their  value  as  alleged,  and  aa  foond  bj  the  tof- 
diet,  was  less  than  30  dollars,  the  cause  was  not  within  the  appellate  juris- 
diction of  the  Supreme  Court 

^wrTgr,  ^      ERROR  to  the  Lt^ange  CJircuit  Court 

Stuart,  J. — The  qnestioii  to  be  first  settled  in  this  case 
is  the  juzisdiction. 

It  was  replevin,  commenced  before  a  justice,  as  long  ago 
as  1846,  for  a  cow  and  calf,  of  the  alleged  value  of  18  dol- 
lars. It  is  governed,  therefore,  by  the  law  of  1843.  The 
justice  found  the  property  in  the  plaintiff,  and  assessed  his 
damages  at  2  dollars. 

On  appeal  to  the  Circuit  Court,  the  case  was  tried  by 
jury.  Verdict  for  the  plainti^  Yetman^  finding  the  prop- 
erty to  be  in  him,  and  assessing  his  damages  at  15  dollars. 
Judgment  accordingly.  Motions  for  a  new  trial  and  in 
arrest  overruled. 

The  record  does  not  contain  the  evidence.  There  is 
nothing  to  show  that  the  plaintiff,  Yeiman^  ever  gave  bond 
and  took  the  property  into  possession.  N<»,  for  anything 
in  the  record,  does  it  appear  that  the  officer  ever  took  or 
found  the  property,  or  ever  had  a  writ  for  that  purpose. 
A  summons  issued  on  the  oath  of  Yeimcmj  is  the  only  pro- 
cess mentioned.    The  parties  appeared  in  both  Courts. 

The  case  has  been  at  least  twice  before  this  Court  on 
motion  to  dismiss  for  want  of  jurisdiction.  The  motion 
was  first  made  at  the  May  term,  1849,  and  sustained. 

The  transcript  was  afterwards  re-filed;  and  at  the  May 
term,  1850,  the  motion  to  dismiss  for  want  of  jurisdiction 
was  renewed  and  overruled. 

The  case  now  stands  on  submission.  The  question  of 
jurisdiction  again  comes  up  on  the  facts  above  indicated 
on  the  face  of  the  papers. 

This  suit  having  originated  in  the  justice's  Court,  we 
are  to  look  then,  first,  for  the  amount  in  controversy.    The 
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vahie  of  the  property  is  alleged  to  be  18  dollars.    If  this  is  I^^*  'I'^nn, 
the  true  criterion  of  the  amonnt  in  controversy,  this  Court      ^^^ 
has  no  jurisdiction.    No  appeal  or  writ  of  error  lies  to      Joras 
this  Court  in  cases  originating  before  a  justice,  when  the     Tbtmah. 
amonnt  in  controversy  is,  exclusive  of  interest  and  costs, 
under  the  sum  of  20  dollars.    R.  8. 1843,  p.  628. 

To  name  the  action  replevin  does  not,  in  a  justice's 
Court,  necessarily  make  it  so.  The  nature  of  the  com- 
plaint gives  character  to  the  action. 

From  a  careful  inspection  of  the  whole  record,  we  are 
inclined  to  the  opinion  that  the  proceedings  were  had 
under  the  215th  and  216th  sections  of  the  act  regulating 
the  action  of  replevin  before  a  magistrate,  which  are  as 
follows: 

^  Ssc.  215.  If  the  goods  and  chattels  specified  in  any 
writ  of  replevin  can  not  be  found  or  replevied,  or  have  not 
been  delivered  to  the  plaintiff,  by  reason  of  his  falling  to 
give  bond  as  above  required,  the  defendant  shall  neverthe- 
less be  summoned,  by  virtue  of  such  writ,  to  appear  and 
answer  to  the  plaintiff's  action  for  the  recovery  of  the  value 
of  such  property. 

^  Bec.  216.  In  the  cases  specified  in  the  last  preceding 
section,  BBick  cause  shall  be  heard  and  determined  before 
such  justice  as  other  actions,  and  the  plaintiff^  if  he  re* 
cover,  shall  be  entitied  to  judgment  and  execution  for  the 
vafaie  of  such  -property^  or  of  his  interest  therein  and  costs 
of  suit."    B.  8. 1843,  p.  898. 

In  that  view  of  the  case,  the  alleged  value  of  the  prop- 
erty claimed  being  less  than  20  dollars,  and  the  verdict  less 
than  that  sum,  this  Court  has  no  jurisdiction.  The  actual 
amonnt  in  controversy,  on  this  hypothesis,  is  but  15  dol- 
lars, as  ascertained  by  the  judgment  of  the  Cireuit  Court 

The  following  cases  have  a  bearing  more  or  less  directiy 
on  the  question:  Tripp  v.  ISHaU^  6  Black£  166,  Reed  v. 
Sering,  7  id.  135,  B^rt  v.  Tlie  OUg  of  New-AWaait/,  1 
Ind  38,  Markin  v.  Jamigan,  3  id.  548. 

Per  Ouriam, — The  writ  of  error  is  dismissed,  with  costs. 

X  B.  Bawcj  for  the  plaintiff 

R.  Braekenridge^  Jir^j  for  the  defendant 
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i-j— -     Not.  Term, 

|i«8  s5|       1854*  Vbach  t;.  Pibrce. 

Vbaoh 

T.  A  power  of  attorney  purported  to  aathorize  a  oonftssion  of  judgment  in  the 

FiBROS.  Cireoit  Court,  in  fo?or  of  the  payee,  "for  the  amount  of  the  principal  and 

interest  that"  might  "be  due  on  four  certahi  pramiMory  notee  giren  by" 
the  debtor.  A  judgment  waa  taken,  by  eonfession  of  the  attorney,  for  a 
sum  which,  tiie  record  stated,  was  the  full  amount  of  the  principal  and  in- 
terest due,  at  the  taUng  of  judgment,  on  the  four  notes  specified  in  the 
warrant;  but  the  notes  were  not  shown,  by  any  extrinsic  testimony,  to  be 
the  same  notes  therein  referred  to.  The  defendant  having  taken  an  appeal, 
the  derk  certified  in  the  truiscript  that  four  notes,  which  he  copied  therein, 
were  placed  on  file  in  his  office  when  die  warrant  was  filed,  and  that  upon 
them  the  judgment  was  rendered. 

Hdi,  that  the  warrant  did  not  sufficiently  identify  the  notes  to  antfaoriae  the 
judgment 

Htidf  also,  that  the  certificate  of  the  cleric,  in  relation  to  the  filing  of  the  notes 
and  that  the  judgment  was  rendered  thereon,  was  no  part  of  the  record. 

Hdd,  also,  that  the  defect  in  the  proceedings  was  not  cured  by  a.  580,  p.  162, 
9  R.  S.  1852. 

If  the  defendant  in  a  Court  of  Error  rely  upon  a  release  of  errors,  he  must 
plead  the  release  specially. 

Satwrdoff,         APPEAL  from  the  Grant  Circuit  Coturt 

Davison,  J. — Pierce^  at  the  March  term,  1853,  filed  in 
the  QraM  Circuit  Court,  an  instrument  in  writing  which 
reads  thus :  ^  Know  all  men  by  these  presents,  that  I,  Jesse 
Veachy  do  appoint  and  constitute  haac  Vandeventer  my 
lawftd  attorney  in  fietct,  and  do  hereby  authorize  him,  or 
any  otiier  attorney  at  law  practising  in  the  GriuU  Circuit 
Court,  for  me  and  in  my  name,  to  waive  process  and  the 
filing  of  a  declaration,  and  to  appear  in  said  Court  on  the 
first  or  any  subsequent  day  of  the  March  term,  1853,  and 
then  and  there  confess  against  me  a  judgment  in  favor  of 
Henry  Pierce  for  the  amount  of  principal  and  interest  that 
may  be  due  on  four  certain  promissory  notes  given  by  said 
Veach  to  said  Pierce;  said  judgment  to  be  in  accordance 
with  the  contract  specified  in  said  notes.  I  fiorther  release 
all  error  in  the  proceedings,  and  do  ratify  whatever  my 
said  attorney  may  lawfully  do  in  the  premises.  Witness 
my  hand  and  seal  this  15tii  of  March,  1853^ — Jesse  Veach, 
[seal.]" 

The  record  shows  that  the  execution  of  the  above  war- 
rant of  attorney  was  duly  proved,  and  that  Vandeventer, 
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the  attorney  therein  named,  and  also  an  att(Mmey  at  law  ^ot.  Term, 
of  that  Court,  appeared,  waived  process  and  a  declaration,      ^Q^' 
and  confessed  that  Veach  was  justly  indebted  to  Pierce      Vbach 
4,370  dollars,  being  the  fuU  amount  of  principal  and  in-     Pxxbcb. 
terest  then  due  on  the  four  notes  specified  in  the  warranto 
And  Veacki  by  his  attorney,  released  all  error  in  the  pro- 
ceeding.    Thereupon  the  Court  gave  judgment  for  the 
plaintiff  below. 

The  appellant  contends  that  this  judgment  is  irregular, 
because  the  notes  which  are  alleged  to  be  the  cause  of 
action,  were  not  described  in  the  warrant  of  attorney. 
Gambia  v.  Bowe^  8  Blackf.  133,  decides  that  ''the  nature 
of  the  liability  must  be  disclosed  with  reasonable  certainty, 
either  in  a  declaration  or  in  the  warrant"  The  present 
case  is  clearly  within  that  rule;  the  notes  are  merely  refer- 
red to  without  date,  amount,  or  other  description.  It  is 
true,  the  clerk  certifies  that  four  notes,  which  he  sets  out 
in  the  transcript,  were  placed  on  file  in  his  office  at  the 
time  of  the  filing  of  the  warrant,  and  that  upon  them 
judgment  was  rendered.  But  this  purports  to  be  a  mere 
statement  of  the  clerk,  and,  therefore,  can  not  be  regarded 
as  a  part  of  the  record;  nor  was  it  shown  that  these  notes 
were  the  same  referred  to  in  the  warrant.  The  appellee 
contends  that  the  alleged  defect  in  the  proceedings  was 
cured  by  the  judgment,  and  he  relies  on  section  580,  2 
B.  S.  1852,  p.  162.  That  section  does  not  apply  to  the 
case  before  us,  because  the  defect  complained  of  is  not  of 
form  but  one  of  substance;  nor  does  it  appear  ''that  the 
merits  of  the  cause  have  been  fairly  tried  and  determined 
by  the  Court  below." 

Again,  it  is  contended  that  the  release  of  error  in  the 
warrant  and  judgment  estops  the  appellant  from  ccdUng 
in  question  the  validity  of  the  proceedings.  What  would 
have  been  the  effect  of  the  release,  had  it  been  set  up  by 
plea  or  answer  to  the  assignment  of  errors,  we  are  not 
called  upon  to  decide.  It  is,  however,  settled  law,  that 
if  the  defendant  in  a  Court  of  Error  rely  upon  a  release 
of  errors,  the  release  must  be  specially  pleaded.  Adams  v. 
Beem,  4  Black£  128.— Tick  v.  Ma/uMng^  1  How.  Miss.  217. 
Vol.  VL— 4 
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Per  Omiam. — The  judgment  is  reveraed  ixdth  oosti. 
Cause  remanded^  &c 
J.  W.  Gordon  and  K  P.  Biddle^  for  the  appellant 
X  Broumlee^  for  the  appellee. 


Mtbbs  v.  The  State. 


December  n. 


APPEAL  from  the  Hemry  Court  of  Common  Pleas. 

Per  Ouriam^i'^The  judgment  in  this  case  is  reyersed  for 
the  reasons  given  in  Spencer  v.  Uie  Site^e,  5  Ind.  R.  41,  and 
SiMingUm  v.  The  States  ieL  479;  the  questions  arising  in  the 
record  of  each  case  being  the  same. 

The  judgment  is  reversed.    Cause  remanded,  &c 

j;  T.  JESIiatt,  j;  2  ilfe&tt  and  jD.  Ab^icm,  for  the  appeU w^ 

K  B.  JUkurtindalej  for  the  state. 


Miller  v.  Sheabeb. 


Sevre  fadae,  in  the  Gucnit  Gout,  to  obtain  an  ezecation  against  real  estate, 
qpon  tfie  uanscript  of  a  judgment  of  a  justice  of  the  peace.  Demnnner  to 
the  edre  faeiae  sustained,  and  judgment  on  the  demnrrer.  Afterwards,  in 
vacation,  Ae  plaintiff  amended  and  re-filed  his  §ein  faeiae,  and,  at  tiie  fol- 
lowing tens,  the  Court  awarded  eocecution  for  want  of  an  answer.  Ko 
notice  was  giyen  to  the  defendant,  nor  did  he  appear  after  the  seirs  Jaeiae 
was  amended.    Held,  that  the  awarding  of  the  execution  was  eitor. 

^^^'^^      ERROR  to  the  HimtiHgton  Circuit  Court 

Perkins,  Jw— -Scire  faeiaSf  in  the  Circait  Court,  to  obtain 
execution  upon  the  transcript  of  a  judgment  of  a  justice  of 


OF  THE  STATE  OF  INDIANA.  61 

the  peace.    Demuzrer  to  the  scire  facias^  because  it  did  not  ^o^-  I'eraii 
contain  the  avennent  that  the  defendant  had  lands  in  the      ^^^' 


connty.    Demnner  sustained,  and  final  judgment  for  the      Hiatt 


T. 


defendant,  that  he  go  hence,  &c.,  and  recover  his  costs,  &c.     Bsooks. 

Afterwards,  in  vacation,  the  plaintiff  amended  and  re- 
filed  his  scire  facias;  and,  at  the  next  succeeding  term,  the 
Court  awarded  execution  against  the  defendant  named  in 
it,  for  want  of  an  answer.  There  was  no  notice  to,  nor 
appearance  by,  the  defendant  after  the  amending  and  re- 
filing of  the  scire  facias. 

On  the  final  judgment  for  the  defendant  on  the  demur- 
rer, he  ^was  out  of  Ck)urt,  and  no  further  proceeding  could 
be  had  against  him  except  upon  a  new  notice,  or  his  re- 
appearance. Neither  of  these  things  appearing  to  have 
occurred,  the  judgment  against  the  defendant  must  be 
reversecL 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  xemanded,  &c 

J.  R.  Cqffroihj  for  the  plaintifil 

D.  JUL  CaXj  for  the  defendant 


Hiatt  v.  Brooks  and  Others* 

EBROB  to  the  Oramt  Circuit  Court  Saturdt^, 

Per  Curiam. — The  writ  of  error  in  tins  case  is  dismissed, 
with  costs,  for  want  of  jurisdiction,  for  the  reasons  given 
in  Duncan  ei  oLy.  Duncan  et  aL^  anie^  p.  28. 

J.  BroumleCj  for  the  plaintiff 

J.  M.  Wallace^  for  the  defendants. 
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Not.  Tenn, 

*^^'  MiKBSILL   V*    ChaNEY. 

MIKX0ILI. 

y. 
^ — lgl    Chavst.      In  repleyin,  the  plAintiff  haTing  obtained  possession  of  the  property  by  gi?]ng 
185  4S1  bond,  suffered  a  non-snit  at  the  trial.    Beid,  that  the  defendant,  notwith- 

standing, had  a  right,  under  s.  183,  p.  703,  B.  8. 1843,  to  show  the  Court 
that  he  was  entitled  to  the  goods  replevied,  and  thereupon  to  have  judgment 
for  their  return,  and  a  writ  of  inquiry  for  the  assessment  of  damages  for 
their  detention. 

^^^'^^      ERROR  to  the  St.  Joseph  Circuit  Court 

HovET,  Jw — Ckcmey  sued  MikesiU  in  replevin,  under  the 
R.  S.  1843,  for  goods,  &c.  The  defendant  pleaded  three 
pleas.  1.  A  denial  of  the  unlawful  taking  and  detention. 
2.  Property  in  himself.  3.  Property  in  a  stranger.  In  the 
second  and  third  he  prays  a  return  of  the  goods,  and  that 
his  damages  may  be  assessed  according  to  the  statute. 
Issues  of  fact  were  formed,  and  the  cause  submitted  to  a 
jury.  The  plaintiff  closed  his  evidence  and  suffered  a  non- 
suit 

The  defendant  objected  to  a  discharge  of  the  jury,  but 
his  motion  was  overruled.  He  then  moved  the  Court  for 
a  judgment  returning  the  goods  and  for  a  writ  of  inquiry 
to  assess  his  damages,  at  the  same  time  offering  evidence 
to  sustain  his  claim.  The  motions  were  overruled,  and 
the  Court  rendered  judgment  in  favor  of  the  defendant  for 
costs  only. 

MikesiU  brings  the  case  here  on  error. 

By  the  182d  section,  p.  702,  R.  S.  1843,  it  is  provided 
that — ^'^If  it  appear,  upon  a  non^suit  of  the  plaintiff,  or 
after  a  trial  or  otherwise,  that  the  defendant  is  entitled  to 
a  return  of  the  goods,  he  shall  have  judgment  and  execu- 
tion therefor,  accordingly,  with  damages  for  the  detention 
thereof,  which  may  be  assessed  by  a  writ  of  inquiry." 

We  think  a  fair  construction  of  this  section  would  give 
the  defendant  below  the  right  to  show  the  Court  that  he 
was  entitled  to  the  goods,  and  that,  upon  such  showing, 
the  Court  ought  to  have  rendered  judgment  in  his  favor 
for  the  same,  and  caused  the  damages  to  be  assessed  for 
their  detention.    The  object  of  this  section  was  to  give 
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the  defendant  the  right  to  have  the  merits  of  the  cause  ^ot.  Term, 
disposed  of  while  it  was  yet  in  Court    By  thus  settling      J^^* 
the  merits,  circuity  of  action  would  be  avoided,  as  the     Millbb 
defendant  would  not  be  driven  to  the  replevin  bond  for  his      Uftok. 
remedy.    The  Court  erred  in  overruling  the,  defendant's 
motions. 

Per  Curiam. —  The  judgment  is  reversed  with  costs. 
Cause  remanded,  Sec 

X  A.  Listonj  for  the  plaintiff 


MiLLBs  V.  Upton. 


lSA,y  being  indebted  to  B.,  pnts  in  the  hands  of  C.  promissory  notes,  or  other 
secorities,  with  a  request  that  C  shall  deliyer  them,  or  paj  the  proceeds 
thereof,  or  a  snm  of  money  less  tiian  the  yalne  Uiereof,  as  the  case  may  be, 
to  B,,  and  C.  promiseB  B.  that  he  wiU  do  so,  the  promise  is  founded  vpon  a 
consideration. 

The  statute  of  fiands  applies  to  the  roles  of  eyidence  and  not  to  those  of 
pleading. 

EBBOB  to  the  Wells  Circuit  Court  Saturdmf, 

December  16. 

HovETy  J. — Miller  sued  Upton  in  an  action  of  assumpsit 
before  a  justice  of  the  peace.  The  declaration  contains 
three  counts.  The  substance  of  the  first  count  is  that  the 
defendant,  on  the  16th  day  of  December^  1850,  in  consider- 
ation that  one  Lewis  &  Grove  was  indebted  to  the  plaintiff 
in  the  sum  of  83  dollars,  and  in  consideration  that  Orove^ 
at  the  special  instance  and  request  of  the  defendant,  had 
deposited  in  the  hands  of  the  defendant  ^a  large  amount 
of  securities,  viz^  the  amount  of  one  hundred  dollars,"  the 
defendant  then  and  there,  at  the  request  of  Cfrove^  under- 
took and  promised  the  plaintiff  to  deliver  said  securities  to 
said  plaintiff  when  requested.  The  count  avers  a  request 
and  a  refusal  to  deliver  the  securities* 

The  second  count  is  substantially  the  same  as  the  first, 
except  it  states  that  Grove  had  placed  in  the  hands  of  the 
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Nov.  Tenii,  defendant  promissory  notes  of  the  value  of  100  dollars, 
^°^'  and  that  the  defendant  then  and  there,  and  at  the  request 
KiLUix  of  Orove^  undertook  and  promised  the  plaintiff  to  pay  him 
UpToir.     said  sum  of  83  dollars,  &c 

The  third  count  states  that  the  defendant,  in  considera^ 
tion  that  Orave  had  before  that  time  placed  in  his  hands 
100  dollars  in  vendue  notes,  and  in  consideration  that 
Orove  was  indebted  to  the  plaintiff  in  the  sum  of  83  dol- 
lars, and  in  consideration  that  Qrove  by  his  written  order 
then  and  there  directed  the  defendant  to  deliver  to  the 
plaintiff  100  dollars  of  said  notes,  the  defendant  undertook 
and  promised  the  plaintiff  to  deliver  him  83  dollars  of  said 
notes.    Refosal  to  deliver  averred,  &c. 

To  these  counts  the  defendant  demurred,  and  the  justice 
overruled  the  demurrer  and  gave  judgment  for  the  plaintifil 
From  that  judgment  the  defendant  appealed  to  the  Circuit 
Court,  and  there,  at  the  August  term,  1853,  filed  demurrers 
to  each  count,  alleging  that  said  counts  ^did  not  state  facts 
sufficient  to  constitute  a  cause  of  action."  Other  special 
causes  were  also  assigned,  but  as  they  are  not  within  sec- 
tion 50,  2  R.  S.  1852,  p.  38,  we  are  not  required  to  give 
them  any  farther  consideration. 

The  Court  below  sustained  the  demurrers,  and  rendered 
judgment  against  the  plaintiff  for  costs,  whereupon  he  ap- 
pealed to  this  Court 

We  think  the  Court  erred  in  sustaining  the  demurrers. 
The  counts  state  facts  sufficient  to  constitute  a  considera- 
tion for  the  promises  alleged  to  have  been  made  by  the 
defendant  to  the  plaintiff,  and  it  is  not  necessary  to  show 
in  the  declaration  that  such  promises  were  reduced  to 
writing,  as  the  statute  of  frauds  applies  to  the  evidence 
and  not  to  the  pleadings.  A  declaration  which  would  have 
been  good  before  the  enactment  of  that  statute,  would  still 
be  unobjectionable,  although  the  evidence  which  would 
have  formerly  been  sufficient  to  support  the  action  might 
be  wholly  insufficient  under  the  statute  of  frauds.  See 
Mills  V.  KuykendaU^  2  Blackf;  47,  and  note  2. 

The  case  of  Decker  v.  Shaffer,  Z  Ind.  R.  187,  referred  to 
by  counsel  on  both  sides,  has  but  little  to  do  with  the 


OP  THE  STATE  OP  INDIANA.  55 

qaestion  before  ns,  as  it  was  decided  upon  its  merits,  and  Kor.  Tenn, 
not  upon  the  pleadings;  and  the  cases  of  Farlow  v.  Kemp^      19i5^. 
7  Blackf.  544,  and  Salmon  v.  Brovmj  6  id.  347,  have  but      Hobd 
little  analogy  to  this,  as  the  dedaiations  in  those  cases  did  xn  Cobpo* 
not  show  any  privity  of  contract,  or  promise  by  the  defen-  HS^Swyiui 
dants  to  the  plaintifft.    The  assumpsits  attempted  to  be 
established  in  those  cases  were  implied,  but  the  declaration 
in  this  case  charges  an  express  promise. 

We  will  not,  at  this  time,  express  any  opinion  as  to 
whether  parol  proof  could  sustain  the  declaration,  as  that 
question  is  not  properly  before  us;  but  tiiere  can  be  no 
doubt  that  a  written  promise  by  the  defendant  would  be 
admissible  for  that  purpose.  The  demurrers  should  have 
been  oyermled. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

B.  Bums  and  J.  P.  Greer^  for  the  plaintiff 

J.  jR.  Slacks  for  the  defendant. 


Hobd  v.  The  Corpobation  op  Noblesville. 
A  party  aAer  moTing  in  arrest  of  Judgment  can  not  move  for  a  new  trial. 

APPEAL  from  the  Hamilton  Court  of  Common  Pleas. 

Stuabt,  3 4 — This  was  a  proceeding  before  the  mayor  for 
a  violation  of  one  of  the  ordinances  or  by-laws  of  the 
town;  and  was  appealed  to  the  Common  Pleas.  Trial  by 
jury,  and  fine  of  5  dollars. 

Here,  as  in  many  other  cases  decided  lately,  none  of  the 
evidence  is  in  the  record.  The  defendant  also  supersedes 
his  motion  for  a  new  trial  by  first  moving  in  airest  of 
judgment    Bepley  y.  The  State^  4  Ind.  264. 

Per  Ouriams — The  judgment  is  aflirmed  veith  costs. 

W.  Oarver,  for  the  appellant. 

D.  G  Ckipman  and  J.  Bobinsony  for  the  appellee. 


17?         5.fS 


18. 
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Not*  jr6fiii9 
i^'  Ha»in  t,.  The  State. 


Tamat 


MoGu.         APPEAL  from  the  Knox  Ciicuit  Court 

Per  Curiam. — Indictment  for  assault  and  battery,  found 

18-  in  the  Knox  Circnit  Court,  at  the  March  term,  1853.    Plea, 

not  guilty.   Trial  by  the  Court,  and  judgment  for  the  state. 

This  judgment  can  not  be  sustained.  An  act,  approved 
January  16, 1849,  gave  to  the  justices  of  the  peace  of  Shox 
county  ^'exclusive  original  jurisdiction  of  all  cases  of"  as- 
sault and  battery  within  that  county.  This  act  was  unre- 
pealed and  in  force  when  the  present  indictment  was  found. 
Acts  of  1849,  p.  78.  It  follows  that  the  offence  was  not 
within  the  jurisdiction  of  the  Knox  Circuit  Court 

The  judgment  is  reversed. 

J.  P.  Usher  J  for  the  appellant 

JR.  A.  Riley ^  N.  B.  Taylor  and  J.  Gobumj  for  the  state. 


Taplet  and  Others  v.  McGee  and  Others. 

An  infant  can  not  appoint  an  agent  or  attorne/. 

An  order  of  the  Probate  Court  directing  the  payment  of  money  of  an  in&nt 
distributee  to  a  third  person,  as  the  agent  of  the  infimt,  is  erroneous. 

It  was  error  in  the  Probate  Court,  under  the  B.  S.  1848,  to  order  a  distribution 
of  moneys  belonging  to  an  intestate's  estate,  before  final  settlement,  without 
directing  the  administrator  to  require  a  bond,  with  sniBdent  surety,  for  the 
return  of  the  moneys,  should  the  same  be  neoessaiy  for  the  payment  of 
debts,  &c,  or  to  equalize  the  shares  among  those  entitled  thereto. 

Where  error  is  prosecuted  against  a  party  as  an  administrator,  the  plea  in 
nvUo  eat  erratum  admits  his  representatiye  character. 

^^r  .g      ERROR  to  the  Ohio  Probate  Court 

Davison,  J^ — At  the  February  term,  1850,  the  clerk  of 
the  Ohio  Probate  Court  reported  to  that  Court  that  he 
had,  in  vacation,  granted  to  Darnel  Tapley^  Jerusha  Broum 
and  Hazlett  K  Dodd  letters  of  administration  upon  the 
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estate  of  John  M.  Dameb,  deceased,  who  died  intestate,  ^ot.  Tenn, 
Whereupon  they  moved  the  Court  to  confirm  their  ap-      '^^M* 
pointment;  but  the  Court  refused  the  motion,  declared  the     Tafuet 
letters  granted  to  them  by  the  clerk  void,  and,  in  their     McQbb. 
stead,  appointed  Thomas  Kempton  and  Lot  North  adminis- 
trators  of  said  estate.    Kempton  and  North,  at  the  Novem^ 
ber  term,  1850,  filed  their  petition,  representing  that  John^ 
Nancy,  James,  Darius  and  Boone  McGee  were  the  heirs  at 
law  of  the  said  Daniels;  that  they  were  minors,  and  one 
Joseph  Owens  was  their  guardian.    The  petition  prays  an 
order  directing  the  estate  to  be  reduced  to  assets,  and  that 
the  administrators  be  authorized  to  make  settlement  with 
said  heirs,  &c. 

The  record  shows  that  at  a  subsequent  day  of  that  term^ 
the  Court  heard  evidence  in  support  of  the  heirship  of  said 
minors,  and  adjudged  them  to  be  the  heirs  of  said  decedent, 
and  authorized  the  administrators  to  settle  with  them,  or 
their  legally  constituted  guardian ;  but  directed  said  admin- 
istrators not  to  make  distribution  of  the  estate  until  further 
order  of  the  Court. 

It  also  appears  by  the  record,  that  Kempton  and  North,  at 
the  Fehrwvry  term,  1851,  by  petition,  represented  that  they 
had  in  their  hands  moneys  belonging  to  said  estate,  more 
than  were  sufficient  to  satisfy  all  the  debts  against  it,  and 
prayed  authority  from  the  Court  to  pay  over  to  James  & 
Jelly,  the  agent  and  attorney  of  John,  James,  Nancy,  Darius 
and  Boone  McGee,  the  heirs  aforesaid,  all  the  moneys  then 
in  their  hands,  and  such  other  money  ai{  they  might  there- 
after collect,  belonging  to  the  estate,  and  take  his  receipt 
for  the  same. 

Upon  a  final  hearing  of  the  petition,  the  Court  made  an 
order  in  accordance  with  the  above  prayer,  directing  the 
administrators  to  pay  over  to  JeUy,  as  such  attorney  and 
agent,  all  moneys  then  in  tiieir  hands,  &C.,  and  take  his  re- 
ceipt, &C. 

This  order,  we  think,  is  erroneous.  The  heirs  were 
minors,  and,  for  that  reason,  were  not  competent  to  ap- 
point an  agent  or  attorney  to  receive  and  receipt  for  their 
respective  distributive  shares  in  the  estate.    The  record 
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Not.  Term,  shows  that  they  had  a  gaaidian,  and  it  is  difficult  to  per^ 
^Q*^  ceive  the  reasons  why  the  moneys  were  not  directed  to  be 
Tatlbt  paid  over  to  him.  He  was  obrioosly  the  person  properly 
BIoQbs.  authorized  to  receive  and  control  the  estate  of  his  wards. 
We  know  of  no  provision  in  our  statutes  in  support  of  a 
decree  requiring  an  administrator  to  pay  over  the  distribu- 
tive share  of  an  infieuit  to  the  agent  or  attorney  of  such 
infant 

But  there  is  another  ground  upon  which  this  decree  must 
be  held  defective.  The  Court  by  its  decree  should  have 
directed  the  administrators  to  require  a  bond  with  sufficient 
surety  for  the  return  of  the  moneys  paid  over  to  the  distri- 
butees, '^whenever  necessary  for  the  payment  of  debts,"  &c, 
^or  to  equalize  the  shares  among  those  entitled  thereto." 
Such  direction  to  the  administrator  is  a  requirement  of  the 
statute,  which  should  have  been  embraced  in  the  final  order 
of  the  Court    R.  S.  1843,  p.  550,  s.  860. 

We  have  seen  that  the  letters  of  administration  granted 
to  the  plaintifb  were  revoked  by  the  Court,  and  KempUm 
and  North  appointed  in  their  stead;  but  no  reversal  of  the 
order  revoking  the  letters  to  the  plainti£b  is  shown.  There- 
fore, it  is  contended,  that  they  are  not  proper  parties  in  this 
Court  What  would  have  been  the  effect  of  this  objection 
had  it  been  raised  by  motion  to  dismiss  the  writ  of  error, 
is  a  point  which,  at  this  stage  of  the  proceedings,  is  not 
properly  before  us.  The  plaintifft,  as  administrators  of  the 
estate  of  John  M.  DameU^  deceased,  have  assigned  errors. 
To  this  assignment  tiie  defendants  have  pleaded  in  nuUo 
est  erratumj  and,  by  that  plea,  we  think,  they  have  waived 
their  objection.  Bandies  v.  Jones^  3  Ind.  35,  decides  that 
^the  plea  ^in  nuUo  est  erratum*  to  the  assignment  of  errors 
by  an  executor,  admits  his  representative  character."  This 
authority  is  directly  in  point  We  must,  therefore,  regard 
the  plainti£b  before  this  Court  in  the  character  of  adminis- 
trators. 

Per  OurianL — The  decree  is  reversed  vrith  costs.  Cause 
remanded,  &c. 

X  W.  Spencer  and  P.  L.  Bpooner^  for  the  plaintifb. 

i).  &  Major  J  for  the  defendants. 
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KoT.  Tom, 

Shanks  v.  Haybs.  ^8^- 

SsAirxs 

T. 

The  Supreme  Court  will  not  dlstml)  the  Terdict  of  a  jury,  upon  the  mere       Bates. 

weight  of  evidence,  where  the  eridenoe  is  confHcthig. 
The  statemeuta  of  a  witness  are  not  necessarily  to  he  disregarded  hecanse  they 

differ,  in  slight  particolars,  from  what  he  swore  to  on  a  preyions  occasion; 

hut  only,  in  such  case,  where  the  jury  heliere  that  his  evidence  is  wilfully 

and  knowingly  fiilse  in  a  matorial  matter. 

ERROR  to  the  Dearborn  Circmt  Court. 

Pebxinb,  J. — Assumpsit  upon  a  note.  The  case  was 
tried  upon  the  general  issue  under  oath.  Judgment  for  the 
plaintiC  It  is  urged  that  the  judgment  is  not  supported 
by  the  evidence. 

There  is  sufficient  evidence  in  the  record,  in  favor  of  the 
plaintiflF  below,  taken  it  by  itself,  to  justify  the  judgment. 
There  is  also,  in  addition,  confficting  evidence.  It  was  all 
for  the  jury;  and  no  rule  is  better  settled  than  this,  that  in 
such  ease  the  Supreme  Court  can  not  disturb  the  action  of 
the  Court  below  in  rendering  judgment  on  the  verdict  of 
the  jury. 

A  witness,  McElfreshy  testified  that  about  the  date  of  the 
note,  Skanks  borrowed  money  of  Hayes;  that  certain  per- 
sons were  present;  that  a  note,  on  paper  cut  from  an  old 
account-book,  was  prepared;  ^that  Shanks  stood  at  the 
table,  and  that  he  stooped  over  as  if  to  make  his  mark  to 
a  piece  of  paper  on  the  table,"  &;c 

An  attempt  was  made  to  impeach  this  witness,  by 
proving  that  he  had  sworn  differently  about  the  transac- 
tion on  a  former  occasion;  and  it  was  contended  that  the 
whole  of  his  testimony  should  be  rejected  in  consequence 
of  the  discrepancy  shown. 

The  Court  instructed  the  jury  Hiat  they  were  not  to  dis- 
regard his  testimony  ^'because  he  may  have  made  state- 
ments differing  in  slight  particulars;  but  that  they  could 
only  disregard  the  testimony  of  the  witness  in  case  they 
find  that  he  wilfully  and  knowingly  testified  to  what  was 
not  true,  in  a  material  matter." 

We  see  no  error  in  this  instruction.    It  lays  down  sub- 
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Not.  Teim,  stantially  the  role  that  should  have  been  applied  by  the 
^^*^*  jury  in  detennining  whether  the  whole  of  the  testimony  of 
Hovsa  the  witness  should  be  rejected  or  not.  If  the  witness  had, 
Housa.  by  mistake  or  through  forgetfulness,  stated  some  particular 
differently  on  different  occasions,  this  would  furnish  no 
evidence  of  corruption  or  dishonesty  on  the  part  of  the 
witness,  and  hence  should  not  occasion  his  entire  dis- 
credit It  is  not  pretended  that  any  mental  defect  existed 
in  the  witness.  It  is  taken  for  granted  he  was  of  sound 
mind. 

An  instruction  was  asked  and  refused,  specifying  par^ 
ticulars  which  should  go  to  his  discredit. 

The  Court  had  laid  down  the  rule  by  which  the  jury 
were  to  be  governed,  viz.,  if  they  believed  the  witness  had 
knowingly  sworn  falsely  in  a  material  matter,  they  were  to 
discredit  him.  This  belief  was  to  be  deduced  firom  all  the 
circumstances  before  the  jury.  It  might  arise  from  the 
statements,  manner,  contradictions,  Ace,  of  the  witness,  all 
considered  together;  and  we  do  not  think  the  Court  was 
bound  to  be  more  particular  in  their  instructions  on  this 
point. 

We  think  the  judgment  must  be  affirmed. 

Per  Cwriamu — The  judgment  is  affirmed  with  costs. 

2).  S.  Major  and  A.  Brower^  for  the  plaintifil 

H.  Macpj  for  the  defendant 


House  and  Another  v.  House. 

Where  a  father  and  his  adnlt  children  lire  together  as  members  of  a  common 
family,  there  ii  no  implied  undertaking  on  the  part  of  either  to  paj  for  ser- 
Tice  rendered,  or  board,  &c.,  iimuBhed;  but  the  undertaking  maj  arise  from 
an  express  contract,  or  may  be  inferred  from  drcnmstances. 

The  moral  obligation  of  a  father  to  support  an  adnlt  idiot  son  Is  greater  than 
that  of  a  brotiier,  where  the  parties  are  equally  able. 
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ERROR  to  the  Decatur  Court  of  Common  Heas.  Not.  Term, 

Pebkins,  J. — Laac  House  filed  in  the  Probate  Court  of      ^Q^' 
Decatur  county,  in  1851,  an  account  against  the  estate  of      Hovsb 
his  deceased  father,  John  House^  consisting  of  two  items,      Houbk. 
one  for  the  board,  &c.,  of  said  John  Exmse^  and  the  other  jf^^^y 
for  the  board,  &c.,  of  his  idiot  adult  son,  Jacob  House.  I>eeember  19. 
Issue  was  taken  on  the  validity  of  both  items,  a  trial  was 
had,  and  both  were  allowed  and  ordered  by  the  Court  to 
be  paid. 

It  is  a  rule  of  law  that  where  persons  standing  in  the 
natural  relation  of  those  concerned  in  this  case,  live  toge- 
ther as  members  of  a  common  family,  there  is  no  implied 
obligation  to  pay  for  service  rendered,  on  the  one  hand,  or 
board,  &C.,  furnished,  on  the  other.  But  that  obligation 
may  arise  from  contract,  and  a  contract  may  be  inferred 
from  circumstances. 

The  evidence  shows  that  Jacob  House  was  living  with 
his  father,  JbAn,  as  a  member  of  his  family,  and  was  sup- 
ported by  him;  that  while  the  two  were  thus  living,  Isaac 
Bouse  purchased  the  farm  of  said  John^  on  which  he,  with 
his  idiot  son,  then' resided,  moved  upon  it,  and  subsequently 
supported  him  and  the  son;  that  the  board  of  the  father 
was  to  be  paid  for  (for  that  is  not  controverted  in  the 
record),  and  that  he  had  said  he  would  pay  for  the  support 
of  his  son. 

From  this,  we  think  a  contract  to  pay  for  the  support  of 
said  idiot  son  might  be  inferred,  and  it  having  been  done 
on  the  trial  below,  we  shall  not  disturb  the  finding. 

The  moral  obligation  upon  the  father  to  support  his 
unfortunate  son,  Jsaac^  was  stronger  than  was  such  obliga- 
tion upon  a  brother  of  that  son,  both  being  alive  and  able 
to  render  the  support;  and  no  reason  is  disclosed  by  the 
record  why  the  father  should  be  liable  for  his  own  board 
and  not  for  that  of  other  members  of  his  family. 

We  think  the  judgment  below  was  right,  and  should  be 
affirmed. 

Per  Owriam. — The  judgment  is  affirmed  with  costs. 

J.  &  Scobey^  for  the  plaintiffs. 

J.  Robinson^  for  the  defendant. 
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Not.  Term* 
*^^        English  and  Others  v.  Roche  and  Another,  Adminis- 

EjrouiH  trators. 

y. 

BOOHB. 

The  desci^tion  in  ft  mortgage  is  sufficient  whenerer  tibe  land  intended  to  be 
mortgaged  can  be  ascertained  bj  it. 

A  deftndant  in  cfaanceiy  can  not  object,  on  error,  that  other  partiee  were 
improperly  made  oo^efendanti,  when  he  has  not  been  injnred  tiierebj. 

Where  persons  are  improperly  made  defendants  to  ft  bill,  and  no  decree  la 
taken  against  them,  the  complainant  shonld  be  taxed  with  the  costs  oocft- 
sioned  by  their  being  parties. 

In  a  bill  by  administrators  to  foredose  ft  mortgage  giren  to  the  intestate,  they 
described  themselTes  "as  administrators  of  the  goods,"  &c,  "which  were 
of"  the  intestate,  giring  his  name  and  last  residence.  The  bill  also  stated 
that  on,  Ac,  he  died  intestate,  and  that  the  oompUunftnts  were  dnly  ftp- 
pointed,  &e.  Hdd,  ihftt  it  snfficiently  appeared  that  the  complainants  were 
administrators. 

A  husband  may  enter  an  appearance  for  his  wife  by  attorney  to  an  action. 

The  proper  mode  of  showing  that  exhibits  hare  been  not  proven,  is  by  bill  of 

exceptions. 

I* 

Manda^,   '      .ERROR  to  the  Wabash  Circait  Court 

HoyETy  J. — Robert  Eng'lish  and  Michael  EngKshy  being 
indebted  to  Henry  Ossum  in  his  lifetunei  executed  and 
delivered  to  him  a  mortgage  on  the  following  real  estate 
in  Wabash  county,  to  secure  the  payment  of  the  same, 
to-wit:  ^  The  upper  section  of  the  two  sections  lying  west 
of  the  Salomon^  river,  granted  to  Susan  RichardvUle  by 
John  RichardviUe  in  his  late  will  and  testament,  the  sec- 
^tion  hereby  sold  lying  and  being  on  the  south  side  of  the 
Wabash  river,  opposite  to  the  town  of  Lagroj  and  com- 
mencing at  the  mouth  of  the  Salamony  river,  thence  run- 
ning down  Wabash  river,  according  to  the  survey  made  by 
the  general  government." 

Hannah  English^  wife  of  Robert^  and  Martha  Eng'Ushj 
wife  of  Miehaelj  joined  in  the  mortgage,  which  was  ac- 
knowledged in  due  form. 

After  the  execution  and  delivery  of  the  mortgage,  Henry 
Ossum  departed  this  life  intestate,  and  John  Roche  and 
William  Ossum  were  duly  appointed  administrators  of  his 
estate. 

The  bill  was  filed  to  foreclose  the  mortgage,  and  at  the 
September  term,  1851,  the  record  recites  that  the  defen- 
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dants,  Mchael  Eng^Hshj  Robert  EnffKsh^  Eannah  EngKsh  Not.  Tonn, 
and  Martha  English  appealed  by  their  attorneys,  Ckxc  and      ^Q^* 
Cotmettj  and  filed  their  general  demurrer  to  said  bill.    The     Evqush 
demurrer  which  follows  is  in  the  names  of  Robert  and     Boon. 
Michael,  the  names  of  their  wives  not  being  inserted 
The  demnxrer  was  oveiruled,  ^^and  l^e  defendants,  Robert 
EnfflUh,  Michael  English^  Martha  English  and  Hamnah 
EngKshj  refusing  to  withdraw  said  demurrer,  or  further  to 
answer  said  bill,  the  Court  do  now  order,  adjudge  and 
decree  that  the  matters  and  things  set  foorth  in  said  com- 
plainants' bill  are  true,''  and  rendered  a  decree  for  the 
complainants  for  the  sum  of  5,731  dollars  and  25  cents, 
payable  in  one  hundred  and  eighty  days,  and  in  default  of 
payment,  that  said  mortgaged  premises  should  be  sold,  &a 
The  defendants  below  bring  the  case  here  on  error,  and 
insist  that  the  decree  should  be  reversedr— 

1.  <^  Because  the  bill  and  mortgage  do  not  sufficie 
describe  the  premises." 

We  can  not  perceive  anything  in  this  objection, 
no  apparent  ambiguity  in  the  description,  and  the  la 
cribed  can  be  easily  found,  and  its  boundaries  as 
The  description  is  sufficient  whenever  the  land  inl 
to  be  mortgaged  can  be  ascertained  by  it     See 
Deweyj  3  N.  H.  S35,—Buck  v.  Hdrdp,  6  Greeia.  162. 

2.  <<  The  bill  makes  John  Stewart,  John  P.  Telverton  and 
Lycurgus  Egerston  parties,  without  showing-any  interest 
they  may  have  had  in  the  matters  in  controversy." 

There  is  no  decree  against  them,  and  the  other  parties 
to  the  bill  have  no  right  to  complain,  as  they  have  received 
no  injury;  but  the  complainants  must  be  taxed  with  the 
costs  occasioned  by  their  being  parties. 

3.  ^  The  bUl  does  not  sufficiently  show  that  the  said  de- 
fendants in  error  are  the  administmtors  of  Henry  Ossum, 
deceased." 

There  is  nothing  in  this  objection.  The  complainants 
describe  themselves  as  "administrators  of  the  goods  and 
chattels,  lights,  credits,  moneys  and  e&cts  which  were  of 
Henry  Ossmn,  lato  of  Huntington  county,  deceased,  who 
died  intestate."    The  bill  farther  states  tliat  "on  or  about 
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Not.  Term,  the  Ist  day  of  October,  1848,  said  Henry  Ossum  died  intea- 

^^^'      tate,  and  that  your  oraton  were  duly  appointed,"  &c 
Cttlbbxtsok      4.  <(The  decree  could  not  be  legally  made  nntii  guar- 
TowmavD.  dians  ad  litem  were  appointed  by  the  Court  for  the  wives 
of  Robert  and  MichaeV^ 

Husbands  have  the  right  to  enter  appearances  for  their 
wives  by  attorney.  1  Dan.  Ch.  Pr.  217.  The  record  shows 
they  did  so  appear. 
5.  ^  The  exhibits  do  not  appear  to  have  been  proven." 
The  case  of  Ward  v.  KeUyj  1  Ind.  101,  is  considered  as 
overruled  by  the  reasoning  in  the  case  of  Brown  v.  Wood' 
bury,  decided  at  the  May  term,  1854  (1).  In  the  last-named 
case,  the  Court  held  that  the  proper  mode  of  showing  that 
exhibits  had  not  been  proven,  is  by  bill  of  exceptions. 

Per  Curiam^ — The  decree  is  reversed  as  to  the  costs 
which  accrued  by  reason  of  the  joinder  of  Stewart,  Yelver^ 
ton  and  Egerston  as  defendants.     The  residue  is  affirmed. 
D.  M.  Cox,  for  the  plaintiffs. 

(1)  5In<LR.954. 


IS. 


CULBERTSON  V.    ToWNSEND. 

In  assompsit  against  a  raryiring  partner,  for  goods  sold  to  the  firm,  it  is  not 
necessary  to  notice  the  deceased  partner  in  the  declaration,  but  if  it  is  done, 
the  roles  of  pleading  reqaire  a  negadre  in  the  breach  of  payment  by  the 
deceased. 
The  want  of  such  negatiye  can  not,  howerer,  be  objected  to  after  Terdict 
Where  the  declaration  contains  a  good  coont,  corresponding  with  the  breach, 
the  judgment  will  not  be  reversed  on  account  of  the  inapplicability  of  the 
breach  to  other  counts. 

ERROR  to  the  Knox  Circuit  Court 

HovEY,  Sd — Assumpsit  The  declaration  contains  two 
counts  for  goods  sold  and  delivered.  The  first  states  that 
the  trees,  which  are  the  subject-matter  of  this  suit,  were 
sold  and  delivered  to  Samuel  Oulbertson.     The  second 
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count  states  liiat  the  frees  were  sold  and  deUvered  to  ^▼^  '^^u* 
Samuel  and  Isaac  ChUberUon^  and  that  baac  having  de-      ^Q^' 
parted  this  life,  Samuel  undertook  and  promised  to  pay,  Cuuuwtsox 
&C.     (Seneral  breach,  that  Samuel  had  fiedled  and  refused  Towviisirp. 
to  pay,  witiiont  making  any  negative  averment  that  baac 
had  fSedled  to  pay  daring  his  lifetime.    Plea,  tiie  general 
issue,  with  notice  of  setoff^  and  verdict  and  judgment  in 
f&vor  of  the  plaintiff  below  for  865  dollars. 

The  plaintiff  in  &tor  insists  that  the  judgment  should 
be  reversed  for  three  reasons— 

The  first  is,  that  the  breadii  does  not  negative  the  pay- 
ment  by  baac  Oulbertson,  deceased. 

Where  actions  are  brought  against  a  surviving  partner, 
in  cases  like  this,  it  is  not  necessary  to  notice  the  deceased 
partner  in  the  dedaration;  but  having  done  so,  the  rules 
of  jdeading  would  re^ure  a  negative  in  the  breach  as  to 
the  payment  by  the  deceased.  The  failure  to  make  such 
negation  would  be  open  to  demnnrer;  but  such  objection 
oomes  too  late  after  verdict.  1  Peters  68.  But  this  posi- 
tion would  be  untenable,  were  ike  law  otherwise,  under 
the  state  of  the  pleadings,  as  there  is  one  good  count  in 
the  declaration  which  £illy  corresponds  with  the  breach. 
B.  S.  1843,  p.  732,  s.  Z22.—NeweU  v.  Dawns,  8  Hack!  528. 

The  second  and  third  points  presented  in  argument  deny 
Taunu€n(Ps  right  to  maintain  this  action,  on  the  ground 
that  the  facts  will  not  sustain  the  declaration — 

1.  Because  Townsend  could  not  waive  the  tort  and  re- 
cover in  this  form  of  action;  and, 

2.  Because  the  Culbertsons  cut  the  timber  as  the  servants . 
of  the  Wabash  Navigation  Company,  which,  it  is  alleged,  is 
alone  responsible  under  its  charter.  We  do  not  think  the 
evidence  sufficiently  clear  to  justify  this  Ck)urt  in  passing 
upon  the  second  and  third  points  raised  in  argument. 

^  The  Culbertsons  were  to  finish  and  complete  certain 
Iod£8  for  the  company,  and  were  to  be  paid  for  work  and 
materials  furnished  in  the  construction  of  the  same,  upon 
estimates  made  by  the  engineer  of  the  company. 

Thomas  A.  Smith,  a  witness  for  Culbertson,  says  he  ^  was 
Vol.  VI^-5 
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Not.  Ttem,  acquainted  with  the  character  of  the  timber  Bold  by  Town^ 

10^*      $end  to  CulbefUon^  and  describes  it. 

Haabb  Hewry  JJUer^  on  behalf  of  OulberUan,  testifies  to  a  oon- 

Rorama-     versation  had  between  himself  and  Tbumsendy  in  which  he 

^^™"^'      says  Tbwnsend  said,  that  ^he  had  made  a  donation  of  the 

timber  for  the  mitreHBills  and  lock-gates,  and  that  the  rest 

of  the  timber  he  was  to  have  pay  for." 

The  timber  was  used  in  the  constmction  of  the  locks, 
and  Oiilbertsan  receiyed  partial  payment  for  the  same  be- 
fore this  suit  was  brought.  The  contract  between  the 
company  and  the  OiUbertsons  shows  that  the  company  did 
not  intend  to  make  itself  responsible  tor  either  w<«k  or 
materials  in  constroeting  the  locks,  to  any  other  person  or 
persons  than  the  Cfulbertsons.  The  testimony  is  yolnmi* 
nons  and  somewhat  conflicting,  and  one  phase  of  it  might 
devolve  npon  ns  the  necessity  of  investigating  the  comjdi- 
cated  questions  involved  in  the  second  and  third  points 
presented  by  the  plaintiff;  but  from  the  whole  testimony, 
we  can  not  say  that  the  jury  might  not  reasonably  pre- 
sume the  existence  of  a  contract  between  the  parties  in 
regard  to  the  trees. 

Such  being  the  character  of  the  testimony,  it  is  not 
necessary  that  we  should  decide  the  points  secondly  and 
thirdly  presented  by  the  plainti£ 

Per  Oitriam. — The  judgment  is  afibrmed  with  costs. 

O.  K  Smith  and  &  Yandesj  for  the  plaintiff 

&  Judah^  for  the  defendant 


Haase  v.  Roehrscheid. 


A  Court  will  not  make  an  aUowanoe  to  a  h&sx  kfi  tiie  education  and  support 

of  his  minor  cfaildxen,  if  his  pimlB  means  are  sufficient  for  tibe  pnipose; 

and  on  an  application  for  such  aUowanoe,  the  insoffidencj  of  his  priTato 

means  must  be  shown  affirmatiTeljr. 
An  allowance  wiU  be  made  oat  of  an  infant's  estate  for  his  edacation,  if  the 

father  is  unable,  out  of  his  prirate  means,  to  educate  him. 
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APPEAL  from  the  Wa^n^  Coxat  of  Common  Pleas.       Nov.  Term, 

Davison,  J, — WUhelm  HdasCy  at  the  Jamiary  tenn,  1853,      1S5^. 
filed  a  petition  in  the  Wa^^  Common  Pleas,  setting  forth      Haass 
that  John  Boehrscheid  died  in  the  year  1849,  intestate,  leav-     boshba- 
ing  personal  estate  worth  2,350  doUais,  which  estate  has      <3hsid. 
been  finally  settled  by  a  proper  admixiistrator;  that  four-  Tueidaif, 
teen  years  prior  to  John^s  death,  the  plaintiff  became  the 
husband  of  Barbara  Boehrscheid^  the  sister  and  one  of  the 
heirs  of  the  intestate;  that  in  September ^  1849,  just  three 
months  after  the  death  of  her  brother,  she  died,  leaving 
two  children,  the  issue  of  her  mamage  with  the  plaintifi^ 
viz.,  Magdalena  Haase  and  Wtlhelmina  Haase^  the  former 
aged  seven,  and  the  latter  thirteen,  and  also  one  child  by 
a  former  husband,  named  Oeorge  Paidus;  that  George 
Boekrscheidj  the  defendant,  was  appointed  by  the  Probate 
Court  of  Wdyite  county  guardian  of  these  children,  and  in 
that  capacity  received  470  dollars,  the  share  of  Barbara  in 
the  intestate's  estate,  to  which  his  wards  were  entitled  as 
her  heirs,  and  of  which  333  dollars  and  33  cents  belonged 
to  the  plaintiff's  children. 

The  petition  states  that  the  plaintiff,  and  botii  the  chil- 
dren, reside  in  the  state  of  Ohio;  that  on  the  11th  of 
March^  1851,  he  was  appointed  by  the  Court  of  Common 
PleaB  of  Bdmilton  county  in  that  state,  their  guardian,  and 
as  such  was  duly  sworn  and  gave  bond,  &c.,  and  that  an 
authenticated  copy  of  his  letters  of  guardianship  is  now  on 
file  in  the  Wayne  Common  Pleas,  &c.;  that  he  has  main- 
tained and  still  continues  to  maintain  his  children  by  his 
personal  labor;  that  he  has  educated  them,  as  feur  as  his 
limited  means  will  enable  him,  but  that  they  are  in  need  of 
further  education;  and  for  the  purpose  of  their  mainte- 
nance and  education,  the  petition  prays  an  order  directing 
the  defendant  to  pay  into  Court,  for  the  plaintiff's  use, 
such  sums  of  their  moneys  in  his  hands  as  may  seem 
right,  &C. 

There  was  a  demurrer  sustained  to  the  petition,  and 
judgment  given  for  the  defendant,  &c. 

The  character  in  which  the  plaintiff  sues,  whether  as 
parent  or  guardian,  is  not  plainly  shown;  but  there  being 
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Not.  Tcm,   no  sofficient  ground  stated  for  a  recovery  as  guardian,  the 
^^^*      petition  must  be  regarded  as  an  application  to  the  Court 
by  a  fiBtther,  who  desires  to  procure  means  from  the  estate 


T. 


BosKxs-     of  his  minor  children  for  their  support  and  education. 
^'"*°'*  In  relation  to  this  subject,  there  is  a  statute  which  pro- 

Tides  that  **every  guardian  shall  have  the  custody  and  tui- 
tion of  such  minor,  and  the  management  of  such  minor's 
estate,  during  minority,''  Soc^  ^provided,  that  the  father  of 
such  minor,  cmt,  if  there  be  no  fatii»,  the  mother,  if  suitable 
persons  respectively,  shall  have  the  custody  of  the  person 
and  the  control  of  the  education  of  such  minor;"  that 
^when  any  ward  has  no  father  or  mother,  or  such  fsither  is 
unable,  or  fails  to  educate  such  ward,  it  shall  be  the  duty 
of  his  guardian  to  provide  for  him  such  education  as  the 
amount  of  his  estate  may  justify."  2  E.  S.  1852,  p.  334, 
SB.  6  and  9. 

Under  these  provisions  it  becomes  the  duty  of  the  Court, 
a  proper  case  being  presented,  to  direct  the  guardian  to 
pay  over  an  amount  of  the  ward's  estate  necessary  for 
his  maintainance  and  education.  But  is  such  case  shown 
by  the  petition?  It  alleges,  1.  That  the  plaintiff  had 
maintained  and  still  maintains  his  children  by  personal 
labor.  2.  That  he  has  educated  them  as  far  as  his  limited 
means  will  enable  him,  but  they  are  in  need  of  fortiier 
education. 

The  first  allegation  is  insufficient.  It  is  the  duty  of  a 
father  to  support  and  educate  his  minor  children,  and 
unless  he  can  show  affirmatively  tiiat  he  is,  in  point  of 
means,  unable  to  perform  that  duty,  he  will  not,  for  such 
purpose,  be  allowed  a  claim  upon  their  estate.  No  want 
of  aBiUty  in  the  plaintiff  to  8U{$port  his  children  is  indi- 
cated by  the  language  used  in  the  allegation. 

But  the  second  charge  is,  in  our  opinion,  sufficient  to 
authorize  the  Court  to  hear  the  case  upon  evidence.  It  is, 
in  effect,  alleged  that  the  children  are  in  want  of  education, 
and  that  their  parent  is  unable  to  contribute  means  for 
that  purpose.  This  brings  the  case,  so  fax  as  it  relates  to 
the  education  of  the  minors,  within  the  provisions  above 
quoted. 
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We  thinki  therefore^  that  the  demurrer  should  have  been  Not.  Tenn, 
overmled.  loo^ 


Per  Ouriafiu — The  jadgment  is  reversed  mth  costs.      Naols 
Cause  remanded,  &c.  Hoi 

T.  Means f  for  the  appellant. 


Naglb  v.  Hornbebgbr.  ^    ^, 

|l84    604 

The  SvpiOBA  Court  will  more  leadilj  oontiol  the  diseretioa  of  the  Court  be- 
low in  letaiiig  a  new  trial  than  in  granting  it^  becaue  tlie  lefiuel  operates 
as  a  final  ac(iaclication  between  the  parties. 

The  granting  of  a  new  trial  bj  the  Circuit  Court  ii  a  matter  within  its  sonnd 
discretion,  and  will  not  be  distoibed  bj  the  Supreme  Court  unless  a  flagrant 
i  of  injuatice  ia  made  to  iq^pear. 


ERROR  to  the  FrankUn  CSrcuit  Conrt  3Wgy, 

DeoemUr  19, 

Davison,  J. — Nag'le  sued  Bamberger  in  an  action  of 
trespass,  in  the  Dearborn  Circuit  Court,  for  an  assault 
and  battery,  and  in  that  Court  recovered  a  verdict  for  400 
dollars.  Upon  the  defendant's  motion,  a  new  trial  was 
granted.  Thereupon  he  moved  for  and  obtained  a  change 
of  venue  to  the  Franklin  Circuit  Court  In  the  latter  Court 
there  was  a  verdict  and  judgment  in  £a.vor  of  the  plaintiff 
for  100  dollars. 

The  plaintiff  contends  that  the  Circuit  Court  erred  by 
sustaining  the  motion  for  a  new  trial,  and  upon  that  error 
alone  he  seeks  to  reverse  the  judgment,  and  asks  this  Court 
to  set  aside  all  the  proceedings  in  the  case  subsequent  to 
the  first  verdict,  and  direct  the  Dearborn  Cbrcoit  Court  to 
render  a  judgment  thereon  in  his  favor  for  the  400  dollars. 

The  reasons  assigned  for  a  new  trial  were  these:  1.  The 
verdict  was  contrary  to  law  and  evidence.  2.  The  jury  dis- 
regarded the  charge  of  the  Court  3.  The  damages  were 
excessive.  4.  Improper  conduct  of  the  jury.  6.  Newly 
discovered  evidence. 
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Nov.  Tenn,       The  two  last  reasons  were  sisrongly  suppc^i^d  by  affi- 
^^*^'      davits;  but  their  force  was,  to  some  extent,  impaired  by 
Naolb      counter  affidavits  produced  by  the  plaintifE 
HoBNBBBOKB.      As  a  general  rule,  the  Supreme  Court  will  always  more 
readily  control  the  discretion  of  the  Court  below  in  refusing 
a  new  trial  than  in  granting  it,  because  the  refusal  operates 
as  a  final  adjudication  of  the  rights  of  the  parties.    Oliver 
V.  Pace  J  6  Greorgia  R.  185.    Also  it  has  been  ruled  ^ihat 
the  granting  of  a  new  trial  by  the  Circuit  Court  is  a  ques- 
tion of  sound  discretion,  which  will  not  be  disturbed  in  an 
appellate  Court,  unless  a  flagrant  case  of  injustice  is  made 
to  appear."    Powers  v.  Bridges^  1  Greene  235.     The  prin- 
ciple recognized  by  these  decisions  is  no  doubt  correct 

In  the  case  before  us,  we  have  carefully  exanoined  the 
affidavits,  both  for  and  against  the  alleged  reasons  for  a 
new  trial,  and  are  satisfied  that  no  injustice  could  result 
firom  the  discretion  exercised  by  the  Court  The  newly 
discovered  evidence,  it  is  true,  was  merely  cumulative,  and 
that  alone  is  considered  insufficient  to  support  such  mo- 
tion; but  the  conduct  of  the  jury  during  the  trial  does  not 
appear  to  have  been  strictly  correct  The  trial  continued 
several  days,  and  as  the  Court  adjourned  from  time  to 
time,  the  jury,  against  its  express  order,  separated,  and 
boarded  and  lodged  apart  from  each  other.  This  was  not 
in  accordance  with  their  duty  as  jurors,  and,  under  the 
circumstances  as  they  appeared  to  the  Court,  may  have 
constituted  a  cause  sufficient  to  set  aside  the  verdict 

In  addition,  it  is  not  even  clear  that  the  weight  of  evi- 
dence sustained  the  verdict 

There  is  nothing  in  the  record  that  would  authorize  us 
to  pronounce  the  decision  granting  a  new  trial  erroneous. 

Per  Ourianu — The  judgment  is  affirmed  with  costs. 

E.  DumofU  and  D.  S.  Major^  for  the  plaintiff! 

J.  Ryman^  for  the  defendant 
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Not.  T«m, 
Babnbs  and  Another  v.  MoAlillt.  1S5^. 

Gaivxt 
Bonus  laiMd  hj  the  raooid  mmj  be  treated  m  hming  been  waired  \ij  the      Bsbtxs. 
mpptSla/A,  under  a  rule  of  the  Supreme  Cowl^  hj  a  neglect  to  file  a  biisf. 

APPEAL  from  the  Warren  Court  of  Common  Pleas,     2>«^» 

Per  OurianL — Complaint  on  note.  Judgment  by  default 
for  the  plainti£  The  only  point  raised  by  the  record,  if 
indeed  it  is,  relates  to  the  time  of  the  service  of  process. 
The  Court  below  was  satisfied  that  it  had  been  served  ten 
days  before  Court    So  says  the  record. 

Were  there  really  anything  in  the  point,  we  might  treat 
it  as  waived,  there  being  no  brief  in  the  case  (I)* 

The  judgment  is  afiirmed,  with  1  per  cent  damages  and 
costs. 

J.  R.  M.  Bryant^  for  the  appellants. 

L*  Barbour  and  A.  G.  Porter^  for  the  appellee. 

(1)  See  note  to  Emtford  r.  CM,  ante,  p.  5. 


Gafnet  and  Others  t;.  Beeves. 

Exfalbiti,  under  the  dumoery  practice,  might  be  prored  hy  parol* 

Bndence  ofitced  in  proof  of  ea  exbibil  may  be  i^aoed  upon  record  by  a  blU  of 

exoeptioiiB. 
When  proof  of  an  exhibit  was  neoenary  to  sapport  a  decree,  ft  will  be  pro- 

snned  to  bare  been  giTcn,  unleM  tbe  oontrazy  appear  by  bill  of  exceptions 

or  be  otberwife  shown  by  the  record. 

APPEAL  from  the  Wasfne  Circuit  Court  I\mda^, 

Pbbxins,  J^ — Bill  to  foreclose  a  mortgage.    It  alleges 

that  one  Abraham  Ekuey  owned  the  mortgaged  property, 

and  sold  it  to  Michael  Oafney,  giving  a  bond  for  a  deed, 

and  that  he  had  received  the  purchase-money.    It  farther 
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KoT.  T«ni,  alleges  that  afterwards,  in  1849,  Oafney  and  wife  mort- 
^^^'  gaged  said  property  to  Reeves  to  secnre  the  payment  of  a 
Qawmmt  named  sum  of  money,  and  that  subsequently  he  executed 
Baaras.  a  junior  mortgage  on  the  same  property  to  one  Storms^  &c. 
It  alleges  that  the  money  due  to  Reeves  has  not  been  paid^ 
&c.,  makes  Kinsey^  Oafney  and  wife,  and  Storms^  parties, 
and  prays  a  foreclosure  and  sale,  and  that  Kinsey  be  estop- 
ped to  set  up  any  right,  &a  It  avers  that  no  suit  has  been 
instituted  at  law. 

Storms  made  default  Kinsey  and  Oafney  and  wife  de- 
murred to  the  bill,  the  demurrer  was  sustained,  and,  they 
refusing  to  answer  further,  the  cause,  says  the  record,  was 
set  down  for  final  hearing,  *^and  the  Court  having  heard 
the  same,"  after  due  deliberation,  find,  &c« 

The  mortgage  and  note  were  made  a  part  of  the  bill  by 
incorporation. 

The  Court  decreed  that  the  defendants,  by,  &c.,  pay  the 
amount  found  due  to  Reeves  on  his  mortgage,  and,  in  de- 
fault, &C.,  that  the  property  be  sold  to  make  the  sum;  that 
Reeves  be  fiorst  paid,  Storms  next,  that  Oafney  pay  the 
costs,  &c^  and  that  Kinsey  be  barred,  &c.  The  decree  is 
against  Oafnef^s  wife  as  well  as  the  other  defendants. 

It  is  objected  to  this  decree  that  it  creates  a  personal 
liability  on  the  part  of  Kinsey  and  Storms  to  pay  the  debt 
to  Reeves.  Not  so.  The  whole  proceeding  shows  plainly 
enough  the  relative  situation  of  the  several  parties;  and 
the  legal  effect  of  the  decree  is  to  give  Kinsey  and  Storms 
the  right  to  pay  Reeves  and  be  subrogated  to  his  rights 
against  Oafney  and  the  mortgaged  land.  It  gives  them 
the  right  to  redeem,  and,  in  de&ult  of  redemption,  orders 
the  property  to  be  sold,  &c. 

It  is  objected  that  the  decree  is  against  Oafney's  wife 
without  proof.  It  is  insisted  that  in  chancery  cases  all  the 
evidence  given  must  appear  in  the  record  without  a  biU  of 
exceptions. 

Such  is  the  rule  of  chancery  practice  in  England  and 
America.  Such  has  been  the  rule  in  this  Court  Work  et 
aL  V.  Doyle  etaL^S  Ind.  436^ — Comley  et  ux.  v.  Hendricks^ 
8  Black£  189^^Wdrd  et  oL  v.  Kelley^  1  Ind.  101,  and  cases 


OF  THE  STATE  OP  INDIANA.  73 

cited.     The  rale  grew  out  of  the  fact  that  in  chancery  ed*  Hor.  Tem, 
deuce  is  mostly  by  depositions,  naturally  copied  into  the      *^^* 
record.    In  the  case  of  a  foreclosure  of  a  mortgage,  it  is  WxAnoKur 
not  often  that  the  necessity  arises  for  any  proof  except  of    Hia«ni0. 
the  exhibits.    No  such  necessity  arose  in  the  present  case; 
and  exhibits  may  be  proved  by  parol.    This  has  been  long 
settled  in  England  sa  well  as  in  America, 

Now,  it  is  mere  matter  of  practice  how  that  parol  evi- 
dence  shall  be  placed  upon  the  record,  and  being  so,  it 
might  be  regulated  at  any  time  by  a  rule  of  Court,  or  by  a 
deciaion^  which,  of  course,  would  constitute  a  rule ;  and  this 
Ck>urt,  by  its  later  decisions,  has  declared  that  such  evi* 
dence  may  be  placed  upon  ree<Mrd  by  a  bill  of  exceptions; 
and  that  it  need  not  necessarily  appear  without  a  bilL 
English  Y.  Rochej  anUy  p.  62,  and  ease  cited. 

This  being  the  case,  where  it  is  not  so  incorporated,  it 
will  be  presumed  to  hare  been  given,  but  not  made  a  part 
of  the  reeoid,  unless  the  contrary  be  shown  by  the  record* 
Hence,  in  this  case,  it  will  be  presumed  the  proof  was 
made. 

It  is  said  the  bill  does  not  show  that  Kinsey  had  been 
paid  his  purchase-money.    We  think  it  does. 

It  is  urged  that  it  was  error  to  pay  Reeves  in  preference 
to  Storms.  It  was  not,  because  the  mortgage  of  Reeves 
was  the  oldest,  and  neither  i^pears  to  have  been  recorded. 

Per  Curiam. — The  decree  is  affirmed,  with  5  per  cent, 
damages  and  costs. 

O.  P.  Morion  and  N.  EL  Johnson^  for  the  appellants. 

J.  B.  JUHan,  for  the  appellee. 


Wbathbrly  ».  HlOOINS. 


6     73 
\m    4S3| 


The  intention  d  section  20,  p.  19,  9  R.  S.  1853,  was,  that  appeals  from  the 
Courts  of  Common  Fleas  to  the  Circnit  Coarts  should  stand  for  trial,  in  the 
latter  Courts,  on  their  merits. 
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Not.  Tem,    8eelum  896,  p.  1I4»  S  B.  6. 18fiS»  anthoiket  the  Court  to  direct  the  jniy  to 
1854.  A^^  *  special  Terdict,  witfaont  being  reqoested  bj  cither  puty, 

~~~ Earnest  monej  paid  may  be  recoTered  back  upon  a  failure  of  tfae  party  who 

Wbathbblt      reeeived  it  to  comply  wUh  Ms  part  of  the  contract 
Hiooiin.      Qrowing  com  is  as  e^wble  of  deUvefy  as  any  other  article  of  oommeroe. 

An  instmction  may  properly  be  xeAised  which  wonld  tend  to  mislaad  tibe  jury. 
Instmctions  most  be  objected  to  before  tiie  retam  of  the  rerdict,  or  all  etroTB 

therein  will  be  considered  as  waired. 
A  party  who  has  naglected  to  moTC  for  a  new  trial  or  in  arrest  of  jndgmenft, 
can  not  afterward  ol^jeet  to  the  fom  of  the  terdict 

jy^9»  APPEAL  £rom  the  Decaiw  Ciicuit  Court 

HoYBT,  J. — ABsmnpsit  by  Higgins  against  Weaiherlyj 
for  a  breach  of  contract  for  the  sale  of  hogs  and  com* 
The  action  was  commenced  in  the  Court  of  Common 
Pleas,  and  at  the  Jamuury  term,  1853,  Weatherly  ^>peared 
and  filed  the  general  issue  and  seven  special  pleas.  The 
special  pleas  were  demurred  to,  and  the  demurrers  sus- 
tained as  to  the  third,  fourth,  sixth,  seventh  and  eighth, 
and  overruled  as  to  the  second  and  fifth.  Issues  in  fact 
were  formed  upon  the  first,  second  and  fifth,  tried  by  jury, 
and  verdict  and  judgment  for  the  defendant  below.  Big^ 
gins  appealed  to  the  Circuit  Court,  and  at  the  Map  term, 
1853,  the  cause  was  again  submitted  to  a  jury,  and  the 
Court,  without  being  requested,  directed  them  to  return  a 
special  verdict  In  compfiance  with  the  direction  of  the 
Court,  the  jury  returned  a  special  verdict  setting  out  the 
£Bbcts,  but  did  not  specify  the  amount  of  damages.  The 
Court,  upon  the  basis  of  the  facts  returned,  assessed  the 
amoxmt  of  damages,  and  rendered  judgment  in  favor  of 
the  plaintiff  below.  No  motion  was  made  for  a  new  trial 
or  in  arrest  of  judgment 

Several  objections  are  raised  by  bills  of  exception. 

1.  Weaiherly  objected  to  the  cause  being  tried  de  novo 
in  the  Circuit  Court,  and  insisted  that  it  should  be  tried  on 
eiror.  It  was  evidently  the  intention  of  section  20,  p.  19, 
2  B.  S.,  that  such  appeals  should  stand  for  Irial  on  their 
merits  in  the  Circuit  Court 

2.  It  is  insisted  that  the  Court  eired  in  calUng  back  the 
jury  and  directing  them  to  find  a  special  verdict;  but  we 
think  a  fair  constraction  of  section  336,  p.  114,  2  R.  S., 
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confers  that  power  upon  the  Court    The  words,  ^'unless  Not.  Term, 
otherwise  directed  by  the  C5ourt,"  show  that  the  legislature      ^^^* 
intended  to  clothe  the  Court  with  that  power.  W»ath«m,t 

The  following  instructions  were  tendered  to  the  Court    Hioom. 
by  Weaiherljfs  counsel  and  refused: 

**1.  If  the  jury  find  for  the  plaintiff,  they  can  not  find 
the  amount  of  earnest  money  paid  on  the  contract  to  the 
defendant^ 

^3.  The  com  growing  in  the  field  was  not  susceptible 
of  delivery  by  act  of  the  defendant,  and  before  the  plaintiff 
can  recover  for  that,  he  most  show  to  the  satisfaction  of 
the  jury  that  he  was  prevented  firom  gathering  it  by  the 
defendant,  as  well  as  his  readiness  to  perform  his  part  of 
the  contract. 

^4.  If  the  jury  believe  that  it  was  part  of  the  agreement 
that  the  contract  was  to  be  reduced  to  writing,  and  the 
plaintiff  refused  to  do  so,  and  the  defendant  offered  to  pay 
back  the  earnest  money,  and  the  plaintiff  refused  to  accept, 
he  can  not  recover.  If  the  time  for  the  delivery  of  the 
hogs  was  extended  by  the  parties,  and  the  plaintiff  took 
them  before  the  expiration  of  that  time,  the  defendant  was 
not  in  default;  a  readiness  or  ability  to  pay  upon  the  part 
of  the  plaintiff  is  not  a  sufficient  tender.** 

These  instructions  were  correctly  refused. 

As  the  plaintiff  claimed  the  money  paid,  in  his  declara- 
tion, he  would  be  entitled  to  recover  it  under  a  special 
count,  and  the  first  instruction  was,  therefore,  correctly  re- 
fused.   See  Chitty  on  Contracts  445,  and  notes. 

The  third  instruction  would  tend  to  mislead  the  jury,  as 
it  charges  that  ^'growing  com  was  not  susceptible  of  deli- 
very.**  Growing  com  can  be  as  easily  delivered  as  any 
other  article  of  commerce. 

The  fourth  instraction  is  erroneous,  because  it  assumes 
that  if  the  plaintiff  took  the  hogs  the  defendant  was  not  in 
default.  He  might  not  have  been  in  default  as  to  the 
hogs,  but  a  delivery  of  the  hogs  would  not  have  shielded 
him  firom  damages  as  to  the  com. 

Several  instmctions  given  by  the  Court  are  complained 
of,  but  there  is  nothing  in  the  record  showing  that  they 


76 


CASES  IN  THE  SUPREME  COURT 


T. 

Fbt. 


Not.  Terai,  were  objected  to  before  the  return  of  the  verdict  The 
^^*^  record  must  show  that  they  were  objected  to  before  the 
return  of  the  verdict,  or  the  errors  they  contain  must  be 
considered  as  waived.  Jones  v.  Van  Patten^  3  Ind.  107. — 
Roberts  v.  Higgins^  5  id.  542. 

Although  the  special  verdict  was  imperfect,  as  there  was 
no  motion  for  a  new  trial  or  in  arrest  of  judgment,  it  is  too 
late  to  raise  the  objection. 

Per  Curiam^ — The  judgment  is  affirmed  with  costs. 

J.  R.  CoverdiUj  C.  &  Parrish  and  J.  Robinson^  tot  the  ap- 
pellants. 

X  &  Bcobey  and  J*  Ryman^  for  the  appellee. 


Anderson  v.  1?kt. 


Debt  upon  a  judgment  Tendered  in  ano&er  state.  A  tmucript  of  tiie  jndg^ 
ment  having  been  oflbnd  in  evidence,  the  defendant  objected  to  iti  admis- 
sion, and  haying  been  requited  by  the  Court  to  point  out  the  grovnds  of 
liis  objection,  he  stated  that  "there  was  no  valid  judgment  recited  in  the 
transcript."  The  trial  was  whOe  the  act  of  1851,  "in  relation  to  InUs  of 
exceptions,"  (Acts  1851,  p.  47,)  was  in  force.  JEUrf,  that  the  objection  was 
too  general. 

A  judgment  rendered  in  another  state  by  a  Court  which  has  obtained  jurisdic- 
tion of  the  subject-matter  and  the  parties,  is  condusiTe  in  this  state;  and 
errors  between  the  service  of  the  summons  and  judgment  can  not  be  taken 
advantage  of  coUaterally. 


Tuesday, 
December  19. 


ERROR  to  the  Bartholomew  Circuit  Court 
HovET,  J. — Frp  brought  an  action  of  debt  against  An^ 
derson.  The  declaration  sets  out  a  judgment  rendered 
Map  4, 1852,  in  a  Court  of  record  in  the  state  of  Ohio. 
An  issue  was  formed  upon  the  plea  of  nul  Hel  record^  and 
judgment  was  rendered  for  the  plaintiff  below. 

The  record  contains  a  bill  of  exceptions,  from  which  it 
appears  that  a  transcript  of  the  Ohio  judgment  was  offered 
in  evidence.    The  transcript  shows  that  Frp  sued  Ander* 
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son  in  an  action  of  elands,  and  that  he  was  dnly  served  '^^'  '^mn, 
with  process  on  the  29th  day  of  Jime^  1860;  that  the  de-      ^^*^* 
daration  was  filed  Jidy  31st  following,  and  Anderson  ruled    Ahdbbsox 
to  plead  by  the  next  role-day.     The  cause  was  continued       Fbt. 
from  t^rm  to  term  until  May,  1852,  when  the  record  shows 
an  assessment  of  1,000  dollars  damages  by  a  jury  of  in* 
quiry,  for  which  the  Court  rendered  final  judgment.    The 
record  is  silent  €ls  to  a  default  or  verdict 

On  the  trial  in  the  Circuit  Court,  Anderson^s  counsel 
objected  to  the  reading  of  the  transcript  in  evidence,  and 
being  required  by  the  Court  to  point  out  his  objections, 
did  so  by  saying  that  ^' there  was  no  valid  judgment  re- 
cited in  the  transcript'' 

In  the  case  of  Camden  v.  Doremns  and  Others,  3  How- 
ard 515,  the  Supreme  Court  of  the  United  States  decided 
that  a  general  objection  to  testimony,  without  stating  the 
grounds,  should  be  wholly  disregarded;  and  the  same  doc- 
trine was  subsequentiy  sanctioned  by  this  Court  in  the 
case  of  Russell  v.  Branham,  8  Blackf.  277.  This  healthy 
and  safe  rule  was  subsequentiy  modified  by  ^*  An  act  in 
relation  to  bills  of  exceptions,"  approved  February  13th, 
1851,  which  provides — 

^  That  in  all  cases  where  any  bill  of  exception  shall  be 
or  shall  have  been  taken  in  any  Court  to  the  ruling  of  such 
Court  in  admitting  or  rejecting  of  any  evidence  offered  or 
given  on  any  trial  in  such  Court,  it  shaU  not  be  held  neces- 
sary in  any  other  Court  to  which  a  record  of  such  cause 
shall  be  taken  on  enror  or  by  appeal,  that  the  ground  of 
objection  to  such  evidence,  or  the  opinion  of  said  inferior 
Court,  should  appear  in  such  bill  of  exception;  but  the 
superior  Court  shall  determine,  upon  the  whole  record,  as 
to  the  rightfulness  of  admitting  or  extending  such  evi- 
dence, and  decide  accordingly,  unless  such  bill  of  excep- 
tion shall  show  that  the  party  presenting  the  same  was 
required,  at  the  time  of  taking  his  exception,  to  state  the 
cause  of  objection  and  refused  to  give  it"  Acts  1850-1, 
p.  47. 

We  do  not  think  that  the  general  manner  in  which  iln- 
dersoris  coimsel  objected  to  the  judgment  would  bring  his 
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Not.  Teim,   objection  within  the  foregoing  section.    But  giving  it  the 
'■^^'      fullest  latitude,  the  Court  committed  no  error  in  over^ 
BsvsH      ruling  it. 
CxBnuTXK.       The  Ohio  Court  haying  obtained  jurisdiction  over  the 
subject-matter  and  Anderson^  their  judgment  is  condusive 
between  the  parties  until  reversed,  and  the  intermediate 
errors  between  the  service  of  the  summons  and  judgment, 
.  can  not  be  taken  advantage  of  collaterally, 

r  Per  Ckmanu — The  judgment  is  affirmed  v^ith  costs. 

Wl  Herod  and  &  Siansiferj  for  the  appellant 


Brush  v.  Cabpenteb. 


An  oral  promise  hy  A.io  B.io  indemnify  B.  against  loss,  if  be  will  become 

leplerin  bail  for  C,  is  Toid  nnder  the  statote  of  frandB. 
If  A»  places  in  tlie  hands  of  B,  money  to  be  paid  to  C,  to  indemnifj  bim  for 

haying,  as  replevin  bail,  paid  a  judgment  against  A,,  and  B.  promises  C  to 

pay  C.  tiie  money,  C  can  sustain  an  action  therefor. 
In  a  suit  originating  before  a  justice  of  the  peace,  no  great  strictness  as  to  the 

form  of  action  and  pleading  is  generally  required. 

^j«rfDy,        ERROR  to  the  Ohio  Circuit  Court 

Perkins,  J^ — CofpenUr  sued  Brushj  before  a  justice  of 
the  peace,  in  an  action  of  assumpsit,  for  23  dollars  and 
50  cents.  The  cause  went  by  appeal  to  the  Circuit  Court, 
where  the  plaintiff  had  judgment 

It  appears  that  CarpefUer  became  replevin  bail  for  one 
AndersoHy  upon  the  request  of  Bmshj  and  on  his  promise  to 
indemnify  against  loss,  &c.;  and  that  QurpetUer  had  been 
compelled  to  pay,  as  such  bail  for  Anderson^  a  fraction  over 
20  dollars. 

The  evidence  further  tends  to  show  that  Anderson  had 
placed  money  in  the  hands  of  Brush  to  pay  the  amount 
Carpenter  had  paid  for  said  Anderson,  and  that  Brush  had 
promised  Carpenter  to  pay  him  the  amount. 
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It  is  urged,  in  this  Court,  by  counsel,  that  the  promise  ^or.  Tem, 
of  Brush  to  Carpenter  to  indemnify  him  as  bail,  was  void      ^^^* 
ander  the  statute  of  frauds,  not  having  been  in  writing.  Bvum 

This  position  seems  to  be  well  settled  by  the  latest  au-  CABmrxs. 
thorities.    Nelson  v.  Boynton^  3  Metcalf  396^ — Kingsley  v. 
Balcombey  4  Barb.  S.  C.  Hep.  IZi.— Green  v.  OressweU,  10 
Adolph.  and  Ellis  453.    But  it  does  not  dispose  of  the 
case. 

If  Anderson  placed  in  the  hands  of  Brushy  for  the  use  of 
CJarpenterj  the  money  to  pay  the  latter,  and  Brush  expressly 
promised  the  latter  to  pay  it  to  him,  Anderson  being  thereby 
released  from  liability  to  Carpenter j  Carpenter  can  sustain 
an  action  against  Brush  for  the  amount  Such  a  state  of 
facts  might  be  inferred  by  a  jury  from  the  evidence. 

But  it  is  frirther  urged  that  Brush  had  actually  paid 
Carpenter  before  the  institution  of  this  suit. 

The  evidence  on  this  point  was,  that  Brushy  on  one 
occasion,  when  called  on  to  pay,  gave  Carpenter  ^*a  note 
on  Tinoer  Lemon^  and  told  him  to  go  to  Lemon  and  get 
the  money;  that  if  Lemon  did  not  pay  the  money,  to  bring 
the  note  back,  and  he,  .BncsA,  would  pay  the  money;''  that 
Carpenter  did  go  to  Lenum  and  demand  the  money,  but 
failed  to  get  it,  and  that  it  had  not  yet  been  paid  by  Lemon 
to  any  one.  Lemon  is  solvent.  The  note  was  tendered 
back  at  the  trial — ^perhaps  before  the  suit.  The  note  was 
not  assigned  to  Carpenter. 

These  facts  did  not  show  that  the  note  was  taken  as 
payment,  nor  that  it  had  produced  payment,  but  the  con- 
trary; and  constituted  no  bar  to  this  suit 

Had  neg^gence  in  the  matter  been  fixed  on  Carpenter^ 
ilie  case  might  have  been  different  He  might  thus  have 
made  the  note  his  own,  and  been  bound  to  account  for  its 
amount    See  Spottier  v.  McDaniel,  3  Ind.  R.  275. 

The  suit  having  originated  before  a  justice  of  the  peace, 
no  great  strictness  as  to  form  of  action,  and  pleading  gen- 
erally, is  required. 

Per  Curiam^ — The  judgment  is  affirmed,  with  3  per  cent 
damages  and  costs. 

D.  Kelso  and  J.  W.  Gordon^  for  the  plainti£ 
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Hot.  Term, 
^^^*      Mbbcer  and  Another  v.  Dob  oa  the  demise  of  Nitptino. 

A  tftle  of  laDd  mi^t  be  made  intfaout  appniaement,  under  the  act  of  1841,  on 
an  execatton  iaraed  ander  the  direction  of  the  Circmt  Court,  upon  scire 
JaeioM  on  a  justice's  transcript  to  bind  real  estate. 

In  ejectment  by  the  execution-defendant  against  the  purdiaser  to  reooTer  land 
sold  upon  execution,  tlie  latter  need  onlj  show,  prima  fade,  a  judgment 
against  the  former,  an  execution  and  a  sale  thereon,  and  a  sheriff's  deed. 

An  appraisement  of  land  sold  upon  execution  will  be  presumed  to  haye  been 
made,  if  the  law  required  an  appraisement,  until  the  contrary  appean. 

Wednefday,        APPEAL  from  the  Wabash  Circmt  Comrt. 

•  20. 

Davison,  J.^ — Ejectment  for  a  tract  of  land  in  Wabask 
comity.  The  Comrt  tded  the  cause  and  gave  judgment 
for  the  plaintiff.  The  record  professes  to  set  out  all  the 
evidence  given  on  ihe  trial 

NuUingj  the  plaintiff's  lessor,  on  the  14th  of  Aprilj  1841, 
executed  his  promissory  note  to  one  Robert  D.  Helnij  upon 
which  Helm  recovered  a  judgment  before  a  justice  of  the 
peace.  With  a  view  to  obtain  a  lien  upon  NtUting^s  land, 
a  transcript  of  that  judgment  was  filed  in  the  Wabash  Cir- 
cuit Court  By  sdre  facias  on  this  transcript,  Helm^  at 
the  March  term,  1846,  obtained  a  judgment  in  said  Court 
against  NuUitig^.  Upon  that  recovery  a  writ  oi  fieri  facias 
was  issued,  by  virtue  of  which  the  land  in  controversy  was 
sold  to  Helm  for  69  dollars,  and  a  deed,  pursuant  to  the 
sale,  was  executed  to  him  by  the  shmff  After  this,  Helm^ 
by  deed  in  fee,  conveyed  the  premises  to  the  defendants 
below,  who  were  in  possession,  &c. 

The  levy,  sale,  and  return  of  the  writ  were  sufficiently 
shown  by  the  sherifi^s  deed;  but  whether  the  land  was 
sold  with  or  without  appraisement,  does  not  appear  in  the 
record.  Was  proof  of  such  apjHraisement  essential  to  the 
defence  of  the  action?  This  is  the  only  question  in  the 
case. 

An  act  in  force  when  the  above  note  was  given,  pro- 
vided that  no  real  property  should  be  sold  on  execution 
for  less  than  one-half  the  appraised  value  thereof,  and  also 
for  the  selection  of  appraisers  to  ascertain  its  cash  value, 
&c    Acts  of  1841,  p.  130,  ss.  6  and  7.    The  appellee  con- 
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tends  that  these  provisions  are  applicable,  and  should  be  ^or.  Term, 
applied,  to  the  sheriff's  sale  in  question.  This  position  ^^^* 
the  appellants  deny,  and  they  insist  that  the  act  referred  to  Mjbrcbb 
excepts  firom  its  operation  the  judgment  rendered  on  the  Dos. 
transcript.  The  ninth  section  is  in  these  words:  "That 
the  provisions  of  this  act  shall  not  extend  to  judgments  on 
sdre  faciasj  judgments  or  other  legal  proceedings  against 
state,  county,  or  township  officers  for  neglect  or  malfeas- 
ance in  office,  against  attorneys  for  neglecting  or  refusing 
to  pay  over  moneys  collected,  and  on  bonds  for  the  delivery 
of  property  levied  on  by  execution."  The  language  of  this 
provision,  so  far  as  it  relates  to  "judgments  on  scire  facias^^ 
is  general,  and  should  receive  a  general  construction,  unless 
by  looking  into  the  whole  act  something  can  be  found  to 
limit  or  restrict  it.  The  reasons  why  such  judgments  were 
excepted  may  not  be  obvious;  still  the  exception  leads  to 
no  absurd  results.  Nor  is  there  anything  in  the  entire 
enactment  that  indicates  a  legislative  intention  to  restrict 
the  general  import  of  the  words  used  in  the  provision. 
We  are  of  opinion  that  all  "judgments  on  sdre  facias^* 
were  intended  to  be  excluded  from  the  operation  of  the 
statute,  and  therefore  that  the  sheriff's  sale  was  valid  with- 
out appraisement  Smith's  Comm.,  s.  478,  p.  627. — Jones 
Y.  Jones^  6  Sbep.  308. 

We  perceive  no  ground  upon  which  the  decision  of  the 
Circuit  Court  can  be  sustained.  If  an  appraisement  of 
the  land  had  been  required  to  give  validity  to  the  sherifi^s 
sale,  proof  that  it  was  appraised  was  not  incumbent  on 
the  appellants.  Against  the  title  of  the  plaintiff^s  lessor, 
he  being  the  execution-defendant,  they  were  only  bound 
to  show  a  judgment,  execution,  sale,  and  sheriff^s  deed. 
This  they  have  done.  It  is  true,  when  the  law  requires 
a  sheriff  to  appraise  property  taken  on  execution,  a  sale 
without  appraisement  would  be  a  nullity;  but  in  the  ab- 
sence of  any  proof  on  the  subject,  he  will  be  presumed, 
in  that  respect,  to  have  done  his  duty.     Carpenter  v.  Doe^ 

2  Ind.  465. — JDoe  v.  Collins^  1  id.  24. — Dimca/n  v.  Duncanj 

3  IredeU  317. 

The  judgment  must  be  reversed. 
Vol.  VL— 6 
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Not.  Tcfin,  Per  CWtMi. — The  judgment  is  reversed  with  costs. 

^^^'  Cause  remanded,  fee. 

HuLOT  D.  D.  PrM  and  &  C.  Tchtfy  for  the  appellants. 

Wood.  T>-  M.  OoZj  for  tiie  appellee. 


Heabt  v.  Woon. 


Th0  Supremo  Covxt  do  soft  regard  it  di^  datf*  mdflr  tbo  ndes  of  tibe  Court, 
minotQlj  to  examine  iostmctioiu,  for  abstract  erron,  wbere  no  specific 
enors  are  pointed  ont. 

To  reeoTer  damages  for  an  assaah  and  liabery,  It  is  not  neeessarj  tiiat  tba 
plaintiff  shonld  have  fled  to  aivoid  iajvfi  if  he  used  otdinaij  oare  to  pra- 
Tent  iqlniy,  bat  it  ensned  from  tiia  wxongiftil  act  of  the  defendant,  he  is 
entitled  to  reooyer.  ' 

Wednadt^,       APPEAL  from  the  Bamilton  Coort  of  Common  Pleas. 

HovET,  Jj^^Wood  sued  Beady  in  an  action  of  trespass. 
The  declaration  charges  that  Heady  assaulted,  beat  and 
pushed  Wood  into  and  against  the  running  ears  on  the 
Peru  and  iuUanapoUs  RaUroad^  whereby  the  kffc  arm  of 
said  Wood  was  broken  and  mashed,  &c.  The  defendant 
pleaded  the  general  issue;  the  cause  was  submitted  to  a 
jury,  and  a  verdict  returned  in  WoodPs  favor  for  70  dollaxa. 
The  defendant  moved  in  arrest  of  judgment  and  for  a 
new  trial,  but  both  motions  were  overruled,  and  judgment 
rendered  on  the  verdict    Heady  appeals. 

The  counsel  for  the  appellant  contends  that  the  Court 
erred  in  giving  instructions;  but,  as  no  specific  err<»  is 
pointed  out  in  their  very  brief  brief^  we  do  not  deem  it 
our  duty,  under  the  rules  of  this  Court,  to  sift  all  of  the 
instructions  for  abstract  errors.  The  whole  of  the  evi- 
dence not  appearing  in  the  record.  It  would  be  difficult  iot 
us  to  say  whether  the  instructions  were  properly  given  or 
not.  The  94th  section,  2  Qreenleaf  on  Evi<fence,  the  only 
authority  cited,  has  been  examined,  and  we  find  nothing 
in  it  that  conflicts  with  the  ruling  of  the  Court  below. 
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• 

Upon  tiie  partial  view  of  the  evidence  which  the  bills  of  Nor.  Term, 
exceptions  present,  we  wonld  be  inclined  to  the  opinion      ^^^' 
that  there  was  sufficient  evidence  before  the  jury  to  an-  Thb  Statb 
thofdze  them  to  find  the  verdict    The  law  does  not  require  )Snnronau> 
that  a  plaintiff  #houId  flee  to  avoid  injury,  before  he  is  ^^oioraip, 
entitied  to  recover  damages  for  an  assault  and  battery.  ) 
If  he  use  ordinary  care  to  prevent  injury,  and  injury  ensue  '    ^ 
from  the  wrongful  act  of  the  defendant,  the  plaintiff  will 
be  entitied  to  recover. 

Per  Curiam^ — The  judgment  is  affirmed  with  costs. 

W.  Oarver  and  J.  Robinson,  for  the  appellant. 

G.  Hi  Vossy  for  the  appellee. 


The  State  of  Indiana  and  Others  v.  Sprinofield 
Township  in  Franklin  County. 

The  axftoendi  section  in  the  sereral  oongreflsional  townships  in  this  state  was 
granted  by  congress  to  tiie  inhabitanU  of  snch  townships  respectirel^r,  for  the 
vse  of  schools  theran  and  not  elsewhere;  and  the  grant  was  accepted  by  the 
state  on  the  teima  in  which  it  was  made. 

Bj  the  sale  of  the  sixteenth  section  in  the  seyeral  congressional  townships  in 
this  stale,  under  the  act  of  congress  of  1828,  the  proceeds  became  tnut 
Amda,  to  he  applied  for  the  nse  of  sdiools  hi  snch  townships  respectiTely, 
and  not  elsewhere. 

The  act  of  congress  of  1888  anthorizing  the  sale  of  the  sixteenth  sectton  in 
the  seyeral  congressionai  townships  in  this  state,  and  the  sereral  acts  of 
congress  reeerring,  and  also  those  granting,  the  sixteenth  section  in  tiie 
sereral  townsh^  in  tids  state  and  other  states  for  the  nse  of  sdiools,  being 
in  relation  to  the  same  subject-matter,  are  to  be  taken  in  pari  materia  and 
construed  as  one  act,  in  ascertaining  the  purpose  of  the  grant  of  tiie  six- 
teenth section  of  tiie  several  townships  in  this  state. 

The  dreumstmce  tiiat  when  the  sixteenth  section  in  the  sereral  townships  in 
lliis  steto  was  granted  by  congress  to  the  inhabitants  for  the  use  of  8dK>olff 
tinrein,  there  wnre,  in  some  of  the  townshqM,  no  inhalntantB,  did  not  afi^ 
the  Talldity  of  the  grant. 

A  repeal  by  tiie  l^gislatnre  of  the  act  creating  congressional  townships,  could 
not  affiBCt  the  Talidity  of  the  grant  by  congress  of  the  sixteenth  section  in 
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Not.  Twm,       thoM  townthipa  to  the  fnhihftiiti  for  the  vie  of  idiooU  therein,  nor  giro 
1864.  ^  9^*^  a&y  I'ottor  right  than  U  otherwise  wonld  haye  had  to  dirert  the 

-— — --^ funds  deriyed  from  the  sale  of  such  sections.    The  grsnt  in  question  waa 

TBS  Btatb       ^  contract  executed  and  incapable  of  rerocation  by  the  legislature. 
Srunrovnu)  SemU$,  that  so  ftr  as  the  corporate  capacity  of  the  sereral  congressional  town- 
Towv8Hir»       ships  relates  to  the  funds  derired  fh>m.  tiie  sale  of  the  sixteenth  section  in 
^^  such  townships,  tiiej  are  priyate  coiporations  created  to  meet  the  tenns  of 

the  grant  bj  congress  of  said  sections,  and  their  powers  can  not  be  repealed 
by  the  legislature. 
The  school  law  of  1852,  so  fhr  as  it  diyerts  the  proceeds  of  the  sale  of  the 
sixteenth  section  in  the  sereral  congressional  townships  from  the  use  of 
schools  in  such  townships  respectiyelj  to  the  use  of  the  school  system  of 
the  state  at  laige,  is  in  contraTention  of  section  7  of  article  8  of  the  consti- 
tution. 

TkMr$dajf,         APPEAL  from  the  Frcmklin  Circuit  Court 

i^^cesi&tr  98. 

Stuart,  Jw — Appeal  from  an  order  of  injunction  restrain- 
ing the  auditor,  treasurer,  and  board  of  commissioners  of 
Franklin  county,  from  distributing  the  income  of  a  certain 
school  ftind,  alleged  to  belong  to  the  appellee. 

The  fund  in  controversy  is  the  proceeds  of  the  sale  of  the 
sixteenth  section  in  Springfield  township.  It  is  claimed 
that  by  the  act  of  congress  of  April  19, 1816,  that  section 
was  granted  in  every  township  ^'to  the  inhabitants  thereof, 
for  the  use  of  schools.''  The  school  law  of  1852  treats  the 
township  frmd  as  the  property  of  the  state,  and  its  income 
subject  to  her  disposal,  for  the  use  of  the  common  school 
system.  The  complaint  is  that  the  defendants  are  about 
to  execute  the  law,  and  thereby  divert  the  income  of  the 
Springfield  township  fund,  amounting  to  7,423  doUars  and 
36  cents,  from  the  use  of  the  inhabitants  of  that  township, 
to  the  support  of  schools  ebewhere. 

The  prayer  of  the  complaint  is,  that  the  defendants  be 
enjoined,  &c. 

A  temporary  injunction  was  granted,  agreeably  to  the 
prayer  of  the  complaint  From  that  decision  this  appeal 
is  prosecuted. 

There  are  no  technical  objections  raised  by  counsel  on 
either  side.  Under  the  rules  of  Court,  we  are  thus  relieved 
from  taking  judicial  notice  of  any  formal  defects  which 
may  exist.  We  therefore  proceed,  at  once,  to  the  principal 
matter  in  controversy. 
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The  act  of  the  legislatnTe,  the  validity  of  which  is  thus  Not.  Term, 
questioned,  ennmerates  the  several  fiinds  which  are  to  be      1854. 
consolidated  under  the  denomination  of  the  "  common  Thb  State 
school  fond."    First  in  the  list  of  consolidated  funds,  is  Spuitofisu) 
the  congressional  township  fund.  ^^^"'' 

Prior  to  1852,  a  separate  account  was  kept  with  each 
township.  E.  S.  1843,  p.  254.  The  income  of  the  fund 
arising  out  of  the  sale  of  the  sixteenth  section  was  ex- 
pended for  the  use  of  schools  within  the  township.  Thus 
the  inhabitants  of  each  township  enjoyed  the  income  of 
their  own  particular  fund. 

The  school  law  of  1852  contemplates  an  entire  change. 
Cwil  townships,  with  different  boundaries,  are  substituted 
for  congressional  townships.  There  is  no  longer  to  be  any 
congressional  township  fund  recognized.  All  the  separate 
fimds,  the  township,  surplus  revenue,  saline,  bank  tax,  &c., 
are  united.  The  fund  of  each  township  is  thus  commin*. 
gled  with  those  of  other  townships,  and  with  other  school 
funds.  Pamphlet  School  Law,  notes,  p.  26.  The  income 
arising  from  the  consolidated  fund  is  to  be  distributed 
ratably  throughout  the  state  for  the  support  of  common 
schools. 

.  In  brief^  the  law  diverts  the  proceeds  of  the  sixteenth 
section  from  the  use  of  schools  in  the  congressional  town- 
ship where  the  land  was  situated,  to  the  use  of  the  school 
system  of  the  state  at  large. 

And  the  only  question  raised  is.  Was  it  competent  for 
the  state  so  to  divert  the  township  fund? 

The  appellants  daim  that  the  title  to  the  sixteenth  sec- 
tion was  vested  in  the  state;  and  that  it  is  her  right  to 
expend  the  income  of  the  fund  upon  such  system  of  com- 
mon schools  as  she  may  deem  best  adapted  to  diffuse  the 
blessings  of  education  among  all  classes. 

The  appellees  insist  that  this  diversion  of  the  township 
fund  is  in  conflict  with  the  acts  of  congress,  and  in  viola- 
tion of  the  constitution  of  the  United  States. 

Counsel  on  both  sides  seem  to  take  it  for  granted  that 
the  school  law  is  in  accordance  with  the  constitution  of 
the  state.     The  same  view  of  the  harmony  between  the 
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Not.  Tmhi,  law  and  the  constltatioii  prerailed,  of  course,  with  the 

^^*^'      majority  of  the  legislatore  that  passed  the  act    Many  of 

Trb  Stats  the  leading  men  who  moulded  the  school  law  had  been 

SpBivo*rau>  prominent  members  of  the  constitational  convention.   The 

'^^^TS^^'   s^''™^  opinion  seems  also  to  have  prevailed  in  the  assembly 

of  1853.    Pamphlet  School  Law,  p.  34. 

If  this  opinion  be  coirect,  the  question  now  raised  on 
the  school  law  arises  on  the  constitution  itsell  To  show 
with  what  warrant  the  impression  of  the  accord  between 
the  law  and  constitution  is  so  generally  entertained,  the 
eighth  article  of  the  latter,  and  the  corresponding  sections 
of  the  former,  are  inserted  in  note  1  at  the  end  of  this 
opinion. 

It  is  not  our  province  to  tarace  the  idea  of  diverting 
the  township  fund  to  its  origin;  nor  to  inquire  through 
what  channels,  legislative  or  constitutional,  that  sentiment 
seemed  to  run,  further  than  may  be  useful  to  elucidate  the 
pending  question. 

The  subject  seems  to  have  been  broached  as  early  as  the 
session  of  1848-9;  House  Journal,  p.  319;  and  perhaps 
even  earlier.  It  was  also  agitated  in  the  constitutional 
convention.  At  the  session  of  1851-2,  it  came  to  matui^ 
ity  in  the  form  of  the  act  now  under  considemtion. 

If  the  first  four  sections  of  article  eight  (see  note  1) 
stood  alone,  qualified  only  by  the  clause  quoted  firom 
section  twenty-two  of  article  four,  the  Court  would  be 
divided  as  to  whether  the  constitution  itself  did  not  con- 
solidate, and  thus  divert,  the  township  fund  But  the  diffi* 
culty  seems  to  be  removed  by  a  subsequent  section.  The 
seventh  section  of  article  eight,  whatever  its  history,  or  for 
whatever  purpose  introduced,  enjoins  that  ^' All  trust  funds, 
held  by  the  state,  shall  remain  inviolate,  and  be  fedthfully 
and  exclusively  applied  to  the  purposes  for  which  the  trust 
was  created.'* 

On  the  subject  of  education,  the  constitution  of  1816, 
and  that  of  1851,  declare,  that  education,  generally  diffused, 
is  essential  to  a  firee  government.  In  both  its  encourage- 
ment is  enjoined  as  a  duty  on  the  general  assembly.  The 
difference  seems  to  be,  that  the  new  constitution  gives 
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imity  to  the  school  fondsi  and  contemidateB  a  miiform  ^o^-  '^^ma, 
system  of  common  schools  as  a  state  institutian^  xmiex  an      *^^* 
official  head*    Section  8,  article  8,  quoted  in  note  1.    It  is  Trb  Stats 
tacitly  assumed,  that  the  wealth  of  the  state  should  edu-  BnnroraLD 
cate  the  children  of  the  state.  Toi^iki*, 

Hence  any  enactment  which  the  wisdom  of  the  legisla* 
tore  might  devise,  to  cany  out  that  poUcy,  should  receive 
the  £Eivorable  consideration  of  tiie  Courts,  unless  it  clearly 
conflict  with  laws  of  higher  obligation.  Fletcher  v.  Pecky 
6  Cranch  S7^^Newell  v.  !Z»e  People^  3  Selden  9. 

Bringing  the  school  law  of  1852  to  the  test  of  the 
seventh  section  of  the  eighth  article  of  the  constitution, 
let  us  inquire,  what  was  the  purpose  for  which  the  con* 
gressional  township  fond  was  created? 

That  question  must  be  answered,  primarily,  by  the  terms 
of  the  grant  When  congress  granted  the  sixteenth  sec* 
tion,  it  is  to  be  presumed  the  purpose  of  the  grant  was 
expressed.  Accordingly,  the  sixth  section  of  the  act  of 
April  19, 1816,  ^<to  enable  the  people  of  the  iidiana  terri- 
tory to  form  a  constitution,"  &c.,  makes  the  following, 
among  other  propositions,  which,  ^if  accepted,  shall  be 
obligatory  upon  tiie  United  Btales^^  viz.,  ^that  the  section 
numbered  sixteen,  in  every  township,  and  when  such  sec* 
tion  has  been  sold,  granted  or  disposed  of,  other  lands 
equivalent  thereto  akd  most  contiguous  to  the  same,  shall 
be  granted  to  the  inhabitants  of  such  township  for  the  use 
of  schools!^  The  act  is  published  at  length  in  the  revised 
statutes.    1  R.  S.  98. 

It  is  matter  of  history  that  these  propositions  were  ac* 
cepted  on  the  part  of  the  people  of  Indiana^  by  a  solemn 
ordinance  of  their  constitutional  convention^    1 IL  S.  95. 

In  construing  language  so  plain,  the  only  mystery  is, 
how  it  could  ever  have  given  rise  to  any  doubt.  With 
the  terms  of  the  grant  in  view,  the  very  statement  of  the 
question  seems  equivalent  to  a  decision.  Had  the  legisla^ 
ture  passed  an  act  consolidating  the  property  of  A*  and  A, 
diverting  it  from  tiieir  exclusive  use,  and  providing  for  the 
ratable  distribution  of  its  income  amongst  A^  B^  C  and 
JD.,  the  case  would  not  be  as  strong  as  this.    Yet  the  un- 
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KoT.  Tmn,  soundneas  of  such  legislation,  aa  yiolating  fundamental 

^^^      principles,  would  not  admit  of  doubt.   Every  one  could  see, 

Ths  Stats   at  a  glance,  its  vicious  tendency  and  dangerous  assump- 

SpKiiroFnu>  tions.    That  the  inhabitants  of  the  respective  townships 

'^**^™''   ^®'®  quasi  corporations,  called  into  artificial  existence  by 

the  legislature,  and  strangled  by  the  same  power  when  their 

funds  were  wanted,  does  not  seem  either  to  distinguish 

the  case  nor  justify  the  act     The  ingenious  hypothesis  of 

counsel  does  not  blunt  the  force  of  the  illustration. 

But  the  great  importance  of  any  question  affecting  so 
many  interests  and  persons,  putting  in  issue  the  constitu- 
tional action  of  the  legislature,  and  involving  the  unity  of 
a  school  system  so  elaborate,  and  claimed  to  be  so  com* 
plete,  demands  an  extended  and  careful  consideration. 

Prior  acts  of  congress  throw  an  additional  light  on  the 
intention  of  the  grant.  The  ordinance  of  May  20, 1785| 
^to  ascertain  the  mode  of  disposing  of  lands  in  the  west- 
em  territory,"  provided,  that  "there  should  be  reserved  the 
lot  number  sixteen  of  every  township,  for  the  maintenance 
of  public  schools  within  the  said  township." 

The  act  of  March  26, 1804,  making  provision  iot  the  dis- 
posal of  the  pubUc  lands  in  the  Ltdiana  territory,  (sec.  6), 
provides  that  "the  section  numbered  sixteen  in  every  town- 
ship," &C.,  "shall  be  reserved  for  the  use  of  schools  within 
tiie  same." 

Then  follows  the  grant  of  April  19, 1816,  stg^roj  to  the 
inhabitanis  for  the  use  of  schools. 

It  is  not  necessary  to  pause  on  the  single  word  in  the 
grant  which  alone  tends  to  give  limits  and  locality  to  the 
mxmificence  of  congress.  That  word  is  inhabitanis.  It  is 
used  in  the  first  section  of  the  act  of  April  19, 1816,  supra^ 
thus:  "Be  it  enacted,"  &c,  "that  the  inhabiUmls  of  the 
territory  of  Indiana  be  and  they  are  hereby  authorized  to 
form  for  themselves  a  constitution  and  state  government," 
&C.  Here  it  defines  and  limits  the  right  of  forming  a  con- 
stitution, &C.,  to  those  who  inhabit  the  Indiana  territory. 
It  excludes,  ez  vi  termini^  firom  participation  in  the  rights 
conferred  by  the  act,  all  inhabiting  beyond  those  limits. 
So  in  the  sixth  section  it  is  also  a  term  of  exclusion. 
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Those  Uving  beyond  the  Hmits  of  the  township  are  ex-  Not.  Teim, 
chided  from  sharing  the  income  of  the  sixteenth  section      ^^^ 
or  its  proceeds.     The  word  inhabUantSy  as  there  nsed,  is  of  Thx  Statb 
itself  sufficiently  potent  to  confine  the  expenditure  of  the  SFRnromLo 
fund  for  the  use  of  schools  within  and  for  the  township.   Touttshif, 

The  intention  of  congress  is  further  illustrated  by  subse- 
quent legislation  on  kindred  subjects,  wherein  it  is  observ- 
able the  word  inhabiUmts  occurs  uniformly  and  with  an 
obvious  purpose. 

On  the  admission  of  Illinois  by  the  act  of  April  18, 
1818,  and  Missouri  by  the  act  of  March  6, 1830,  a  similar 
grant  was  made  for  tiie  same  purpose  in  somewhat  differ* 
ent  terms,  viz.,  that  '^section  sixteen  in  every  township," 
&C.,  ^^should  be  granted  to  the  state  for  the  use  of  the 
inhabitants  for  the  use  of  schools." 

The  act  of  congress  of  March  2, 1819,  for  the  admission  of 
Alabamoy  contains  the  same  propositions  made  to  Indiana. 
The  grant  of  the  sixteenth  section  is  also  in  the  same  terms, 
viz.,  to  the  inhabitants^  for  the  use  of  schools. 

Similar  grants  have  been  made  in  all  the  new  states; 
but  these  are  selected  because  the  grants  have  received 
construction  in  the  state  Courts. 

In  1827,  the  legislature  of  hidia/na  applied  to  congress 
to  extend  to  the  general  assembly  the  power  to  sell  the 
school  lands.  The  congressional  response,  passed  May^ 
1828,  is  couched  in  these  remarkable  words: 

^  That  the  legislature  of  the  state  of  hkManoy  shall  be 
and  is  hereby  authorized  to  sell  and  convey  in  fee  simple, 
all  or  any  part  of  the  lands  heretofore  reserved  and  appro* 
priated  by  congress  for  the  use  of  schools  within  said  state, 
and  to  invest  the  money  arising  from  the  sale  thereof  in 
some  productive  fund,  the  proceeds  of  which  shall  be  for^ 
ever  applied,  under  the  direction  of  said  legislature,  for  the 
use  and  support  of  schools,  within  the  several  townships 
and  districts  of  country  for  which  they  were  originally  re* 
served  and  set  aparty  and  for  no  other  purpose  whatsoever. 
Providedi  said  land  or  any  part  thereof  shall  in  no  case  be 
sold,  without  the  consent  of  the  inhabitants  of  such  town* 
ship  or  district,  to  be  obtained  in  such  manner  as  the  legis* 
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Nor.  Tttin,  latore  of  said  state  shall  by  law  direct    And  prwided^ 
^^^      also,  that  in  the  apportionment  of  the  {woceeds  of  said 

Tn  Stats  fond,  each  township  and  district  aforesaid  shall  be  entitled 
SnuvansLD  to  such  part  thereof^  and  no  more^  as  shall  have  accrued 

^^^Tb^'  firom  the  snm  or  smns  of  money  arising  from  the  sale  of 
the  school  land,  belonging  to  such  township  or  district 
Fufe  note  2* 

The  original  impression  seems  to  have  been  that  the 
lands  should  be  leased,  and  the  rents  and  profits  applied 
to  the  use  of  schools.  The  poUcy  was  to  provide  a  school 
fund  for  every  locality  of  six  miles,  which  should  be  per- 
manent  and  perpetuaL  So  it  seems  to  have  been  under- 
stood both  by  congress  and  the  general  assembly.  R.  & 
1824,  p.  380.  Hence  the  necessity  of  obtaining  the  sanc- 
tion of  congress  to  the  proposed  change  in  the  character 
of  the  trust* 

In  this  light,  the  act  of  jSfay,  1828,  is  to  be  taken  in 
pofi  materia  wiUtt  other  acts  on  the  same  subject  Though 
passed  at  different  sessions  of  congress,  yet  as  they  all  re* 
late  to  the  same  subject-matter,  they  are  to  be  taken  and 
construed  together  as  one  act  The  whole  form  a  body  of 
law  from  which  the  purpose  of  the  grant  is  to  be  deduced. 
SmiA  on  Statutory  and  Constitutional  Construction,  751. 
Thus  in  1786  and  in  1804,  the  sixteenth  section  is  re- 
served  in  each  township  for  the  use  of  schools  within  the 
same.  In  1816,  it  is  gramied  to  the  inhabitants  of  such 
township  for  the  use  of  schools.  In  1828,  the  sixteenth 
section  may  be  sold  with  the  consent  of  the  inhabitants.  It 
is  frurther  provided,  as  indicative  of  the  original  purpose  of 
the  grant,  that  the  proceeds  be  forever  applied  for  the  use 
of  schools  within  the  several  townships  and  districts  of 
country  for  which  they  were  origisiaUy  set  apart^  and  for 
no  other  pmpose  whatever*  The  several  acts  for  the  ad- 
mission of  SUnois^  Alabama  and  Missouri^  further  illustrate 
collaterally  the  purpose  of  the  grant  In  all  those  enact- 
ments the  language  is  dear  and  explicit  The  purpose  of 
congress  in  granting  the  sixteenth  section  is  for  the  benefit 
of  the  inhabitants  of  the  township  in  which  the  section  is 
located.     Whether  the  grant  be  to  the  state  for  the  use  of 
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the  ifAabiUmts^  or  directly  to  the  inhabiiants^  is,  for  the  ^^'  "^ann, 
present,  immateriaL    The  point  of  inquiry  is  the  intention      •^°^' 
and  purpose  of  the  grant.    In  every  instance,  to  whomso-  '^^^bb  Btatb 
ever  granted,  it  is  dedicated  to  a  particular  use,  for  the  BpuHomLD 
benefit  of  particular  persons.    That  use  is  the  schools  of  ^*"^"'' 
the  township;  and  the  persons  to  be  benefited,  the  tnAoM- 
ta$fts  of  the  township  in  which  the  lands  are  situated. 

Historically,  these  several  acts  indicate  the  settled  policy 
of  the  government  since  the  period  of  the  first  reservation 
of  the  sixteenth  section  in  1785. 

If^  as  counsel  contend,  the  acts  prior  to  1816  be  regarded 
only  as  an  intimation  of  future  policy;  the  act  of  1816  the 
completion  of  that  policy;  and  the  act  of  1828  simply 
nugatory;  still  the  latter  act,  as  a  legislative  exposition  of 
what  had  been  done,  would  seem  to  leave  nothing  want- 
ing to  demonstrate  the  settled  purpose  of  congress  in  first 
reservif^  and  subsequently  granting  the  sixteenth  section. 
The  grant  for  the  schools  and  the  inhabitants  of  the  town- 
ship exclusively^  stands  unimpaired,  and  even  fortified  by 
that  construction. 

The  purpose  of  the  grant  is  still  further  elucidated  by 
the  second  proposition  in  the  sixth  section  of  the  act  of 
Aprilj  1816,  supra.  The  salt  springs  out  of  which  the 
saline  fund  arose,  is  granted  to  the  state,  for  the  use  of  the 
people  thereof  This  occurs  in  the  very  next  sentence  after 
the  grant  of  the  sixteenth  section;  dearly  intending  to  dis- 
tinguish between  the  inhabitants  of  the  townships  respec- 
tively, in  the  one  grant,  and  the  people  of  the  state  at  large^ 
in  the  other. 

The  obvious  policy  of  such  a  grant  may  be  suggested 
as  an  auxiliary  consideration  in  favor  of  this  construction. 
It  was  to  encourage  the  settiement  of  all  parts  of  the 
state,  and  thus  secure  the  speedy  disposal  of  the  public 
lands*  The  same  policy  has  since  added  the  pre-emption 
laws.  A  supplemental  and  higher  consideration  was,  no 
doubt,  the  diffusion  of  knowledge  among  the  people,  by 
laying  tiie  basis  of  a  school  fund  uniformly,  every  six 
miles,  throughout  the  state. 

It  will  not  be  pretended  that  the  sale  of  the  school  seo- 
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KoT.  Teim,  tion,  with  the  consent  of  the  inhabitants,  under  the  direc- 

^^^'      tion  of  the  legislature  and  the  sanction  of  congress,  changed 

Tm  Stats  the  purpose  of  the  grant    The  terms  upon  which  congress 

BpBnroFiBLD  authorized  the  sale  are  too  explicit  to  leave  room  for  mis- 

Toi^HiF,   ^^^    j^^^  ^j  jnf^^^  jg28^  g^pra.    Instead  of  a  trust  estate, 

it  became,  by  the  sale,  "trust  funds."  It  is  in  this  light  that 
the  new  constitution  (s.  7,  art  8,  quoted  in  note  1,  if^Oy) 
contemplates  them  as  trust  funds;  and  enjoins  on  the  gen* 
eral  assembly  their  faithftd  and  exclusive  application  to 
the  "purposes  for  which  the  trust  was  created.*' 

SuQh  being  the  history  and  purpose  of  the  grant  on  the 
part  of  the  United  SUUeSy  it  is  pertinent  to  inquire,  in  the 
next  place,  how  the  grant  has  been  treated  by  Ihe  state  of 
IfuUimcu 

The  convention  that  framed  the  constitution  of  1816,  for 
themselves  and  their  posterity,  accepted  the  propositions  of 
congress.  Among  these  propositions,  we  have  seen,  was 
the  grant  of  the  sixteenth  section.  They  were  accepted 
in  the  very  terms  of  the  grant,  without  any  qualification 
whatever.  1  R.  S.  95.  This  solemn  ordinance  would  alone 
seem  sufficient  It  is  consecrated  by  adherence  to  its  terms 
for  a  period  far  beyond  the  generation  that  gave  it  birth. 
The  men  of  that  day  seemed  to  have  no  idea  that  its 
solemn  obligations  would  ever  sit  lightly  on  iheir  posterity. 
There  is  no  allusion  to  any  such  contingency.  They  made 
no  provision  for  weighing  fanciful  considerations  of  expe- 
diency against  the  plighted  public  faith.  To  them  belongs 
the  honor  of  enjoining  upon  the  general  assembly  "to  pro- 
vide by  law  for  a  general  system  of  education,  ascending 
in  regular  gradation  from  toumship  schools  to  a  state  uni- 
versity, wherein  tuition  shall  be  gratis  and  equally  open  to 
all"     Constitution  of  1816,  art  9,  s.  2. 

Under  this  constitution  and  the  laws  made  in  pursuance 
of  it,  the  school  system  was  managed  up  to  the  taking 
effect  of  the  school  law  of  1852. 

The  practical  exposition  of  the  grant  by  the  state  gov- 
ernment for  a  period  of  over  thirty-six  years,  ccm  not  fail 
to  have  its  weight  During  all  that  time  the  school  section 
and  the  township  fund  arising  from  the  sale  of  it,  were 
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administered  for  the  use  of  schools  within  the  township,  in  Not.  Tenn, 
accordance  with  the  universal  understanding  of  the  terms      ^^^' 
of  the  grant.    The  purpose  of  the  grant  was  repeatedly  The  Statb 
recognized  by  the  assembly,  often  in  the  very  language  of  SFBuroFisLD 
the  grant  itself.  ^""T""' 

Without  stopping  to  analyze  all  the  state  legislation  on 
the  subject,  a  few  instances  must  suffice.  Thus  in  January y 
1828,  the  proceeds  of  the  sale  of  the  sixteenth  section  are 
directly  recognized  €w  "a  school  fund,  to  be  forever  applied 
to  the  use  of  the  inhabitants  of  ihe  respective  toumships  in 
the  stqtport  of  schools  therein^  &c.  A  similar  recognition  is 
made  in  the  school  laws  of  1831, 1833  and  1838.  Further, 
the  faith  of  the  state  is  repeatedly  pledged  to  the  inhabi- 
tants of  each  township  for  the  preservation  of  such  of  the 
funds  belonging  thereto  as  axe  controlled  by  the  state,  and 
for  the  payment  of  the  annual  interest  thereon  to  the  town^ 
ships  properly  entitled  to  receive  the  same.  R.  S.  1831,  p. 
468.— Acts  of  1833,  p.  88.— R.  S.  1838,  p.  522. 

From  that  period  up  to  the  session  of  the  assembly  of 
1851—2,  though  the  subject  of  diverting  the  fund  was  agi- 
tated, as  we  have  seen,  the  whole  tenor  of  legislation  is 
a  continued  recognition  of  the  rights  of  the  inhabitants 
to  the  exclusive  use  of  the  congressional  township  fund. 
R.  S.  1843,  c- 13,  art  8,  p.  263.— Ji,  p.  261. 

Even  as  late  as  1849,  when  many  radical  changes  were  in- 
troduced in  the  mode  of  administering  the  trust,  the  town- 
ship fund  remained  unimpaired.  The  legislature  carefully 
guarded  against  any  misconstruction  as  to  the  integrity  of 
the  fund.  It  is  done  in  these  memorable  words,  evincing 
a  full  knowledge  of  the  history  and  purpose  of  the  grant, 
as  well  as  a  just  appreciation  of  the  sacredness  of  the  trust. 
^  Provided,  that  nothing  herein  contained  shall  be  so  con- 
strued as  to  divert  the  fund  commonly  called  the  congres- 
sional township  fund,  or  any  part  thereof,  from  the  objects 
and  purposes  for  which  it  was  created  by  congress."  Gen. 
Laws  1849,  p.  125. 

That  recognition  alone,  thirty-three  years  after  the  grant, 
might,  it  should  seem,  suffice.  Such  intelligent  apprecia- 
tion of  a  public  duty,  in  the  administration  of  a  public 
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KoT.  Tenn,  truBt,  is  gratefiil  to  contemplate.    It  outweighs  a  world  of 

^^^'      visionary  theories  which  would  place  any  fancied  ezpedi* 

Thb  Stays  ency  above  the  public  faith;  or  inaugurate  a  new  era  in 

BnmroraLD  education  by  an  act  which  it  is  not  easy  to  distinguish 

A&"'*   firom  a  breach  of  public  trust 

The  executive  officers  of  the  government,  under  all  the 
phases  of  the  school  law,  recognized,  within  their  proper 
spheres,  the  rights  of  the  inhabitants  to  the  income  of  tiie 
township  fond 

Even  the  Courts  added  the  wei^t  of  their  authority 
in  the  same  direction.  *<  The  grant,''  says  judge  Sidlivcm^ 
^by  the  act  of  congress  of  1816,  of  the  sixteenth  section, 
is  not  to  the  state,  but  to  the  inhabitants  of  the  township 
in  which  the  section  lies."  2%e  State  v.  Newtonj  6  Bladdl 
455. 

So  in  Missauru  In  The  State  v.  Dentj  though  the  grant 
was  to  '^the  state^  for  the  use  of  the  inhabitants,  for  the 
use  of  schools,"  yet  h»  own  Courts  regard  the  state  as  a 
mere  trustee  for  the  inhabitants.  18  Missouri  R.  813.  So, 
also,  the  same  Court  in  Butler  v.  Chariton  County  Courts 
13  id.  112. 

A  question  somewhat  similar  came  before  the  Supreme 
Court  of  Ohio  in  relation  to  what  is  called  the  ^ministerial 
sections."  In  the  sale  of  lands  by  the  United  States  to  the 
Ohio  Land  Company^  and  to  one  Symmesj  section  sixteen 
in  every  township  was  reserved  for  the  use  of  schools,  and 
section  twenty*nine  for  the  use  of  religion  in  the  township. 
The  sections  thus  reserved  for  religious  purposes  were  de- 
nominated the  ^ministerial  sections."  It  was  held  that  the 
fund  derived  from  the  sale  of  the  *^ ministerial  sections" 
vras  intended  for  the  support  of  religion  in  the  township  m 
which  the  section  was  located;  and  could  not  be  diverted  to 
amy  other  puarpose^  or  for  the  support  of  religion  in  any  other 
place.     The  State  v.  The  Trustees,  4*c.,  11  Ohio  R.  24. 

In  Morton  v.  ITie  Granada  Academy,  it  was  held,  that 
the  school  sections  numbered  sixteen  are  trust  property  for 
the  benefit  of  the  whole  township  in  which  they  are  situ- 
ated; and  that  the  legislature  has  no  power  to  divert  them 
firom  that  purpose.    8  Smedes  and  Marsh.  773. 
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We  axe  cited  by  the  appeOants  to  eeveral  deciBioiis  of  ^^^'  Tma, 
the  Supreme  Court  of  Illinois  for  a  di£Eereiit  purpose,  in      ^^^ 
xegBxd  to  which  we  would  be  slow  to  admit  the  doctrine  Tra  Statb 
to  the  extent  it  is  there  pressed.    But  these  very  dedsions  SpBnro*nsxj> 
are  directly  in  point  on  the  question  we  are  now  consider^  Tomwmr, 
ingy  viz.,  the  power  of  the  legislature  to  divert  the  fiind. 
In  Bush  V.  Skipmanj  it  is  held,  that  though  the  grant  is  to 
the  staU  for  the  use  of  the  inhabUafUSf  Scc^  yet  as  a  mat- 
ter of  good  fedth  the  effects  of  the  township  should  be 
secured  for  the  use  of  those  for  whom  they  were  donated. 

4  Scam.  186. 

Long"  V.  Brown  is  also  dted  to  a  point,  (the  title,)  in 
which  it  is  opposed  by  the  authority  of  our  own  Coxat  in 

5  Blackf.  455,  suprOy  and  directly  overraled  in  the  Vtncennes 
University  case,  14  How.  268.  But  on  the  point  we  are 
now  considering,  it  is  good  authority,  and  consistent  with 
the  case  in  Boward*  It  is  there  declared  that  the  sixteenth 
section  is  held  by  the  state  in  perpetuity  for  the  use  and 
benefit  oi  the  inhabitants  of  the  proper  township^  6  Ala^ 
bama  R.  (New  Series)  632. 

On  the  same  point,  judge  McLean:  ^  The  citizens  within 
iiie  township  are  the  beneficiaries  of  the  charity.  The  title 
to  these  lands  has  never  been  considered  in  the  state;  and 
it  has  no  inherent  right  to  appropriate  them  to  any  other 
purpose  than  for  the  benefit  of  schools.  For  the  exercise 
of  the  charity  under  the  laws,  the  title  is  in  the  township." 
The  TrtuUes  of  ike  Vtncennes  University  v.  The  State  of 
iidianaj  14  How.  268. 

The  dissenting  opinion  of  Taney ^  C.  J.,  does  not  favor 
the  diversion  of  the  fund.  ^The  reservation  of  the  tohool 
sections  undoubtedly  dedicated  them  to  the  uses  for  which 
tiiey  were  reserved;  and  they  can  not  be  appropriated  by 
the  state  to  any  other  purpose.  But  congress  alone  has 
the  power  to  designate  tiie  body  by  whom  the  trust  should 
be  administered."    14  How.,  stgifra. 

So  that  whether  the  one  opinion  or  the  other  be  adopted^ 
tiie  result  is  the  same.  Both  agree  that  the  fund  can  not 
be  appropriated  by  the  state  to  any  other  purpose;  that 
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Not.  Term,   the  trustee  has  no  power  to  divert  it  from  the  specific  ptir- 

^^^*      poses  for  which  the  trust  was  created. 
Tmi  Staib^       The  supervision  exercised  by  the  legislature  over  the 
SpKnroviBLD  township  fund  is  but  an  implied  necessity  sanctioned  by 
'^^^1^^'   congress.    It  extends  only  to  protecting  and  administering, 
not  diverting,  the  fund. 

It  but  remains  to  inquire,  Does  the  school  law  of  1852 
faithfully  and  exclusively  apply  that  fund  to  the  purposes 
for  which  it  was  created?  We  are  clearly  of  opinion  that 
it  does  not.  The  operation  of  the  law  is  to  distribute  to 
the  people  of  the  state  at  large  a  school  fund  created  for 
the  exclusive  use  of  the  inhabitants  of  Springfield  town- 
ship. 

To  that  extent  the  law  is  in  violation  of  the  seventh 
section  of  article  eight  of  the  constitution,  and  therefore 
void. 

We  have  not  been  careful  to  inquire  how  far  the  school 
law  of  1852  may  conflict  with  the  constitution  of  the 
United  States.  It  is  sufficient  that  it  conflicts  with  the 
state  constitution.  The  laws  of  congress  have  therefore 
been  examined  solely  with  a  view  to  ascertain  the  inten- 
tion of  the  grant 

It  is  urged  that  in  most  of  the  townships  there  were  not 
at  the  time  any  inhabitants.  But  at  common  law,  land 
may  be  granted  to  pious  uses  before  there  is  a  grantee  in 
existence  competent  to  take.  14  How.,  supra^ — The  PreS" 
hyterian  Churchy  4*c.,  v.  WiUiamSy  1  Ohio  State  R.  478.  In 
the  meantime,  the  fee  will  be  in  abeyance.  Storp,  J.,  in 
The  Town  of  Patdet  v.  Clark,  9  Cranch  292.  These  school 
lands  donated  to  charitable  uses  fall  within  the  same  rea- 
son, and  are  governed  by  the  same  rule. 

It  is  further  insisted  that  the  congressional  townships 
were  mere  municipal  corporations,  existing  at  the  will  of 
the  legislature;  and  that  the  act  creating  civU  townships, 
with  corporate  powers,  repealed  by  implication  the  former 
acts. 

But  even  if  this  position  were  admitted,  it  is  not  per- 
ceived how  it  could  inure  to  the  benefit  of  the  state,  or 
give  her  any  better  right  to  divert  the  township  fund.    The 
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property  of  the  deceased  does  not  ordinarily  fall  to  the  ^oy.  Term, 
party  who  gave  the  fatal  blow*     The  artificial  person  ere-      i^^' 
ated  by  the  state  may  have  been  brought  to  an  untimely  Thb  Statb 
end  by  the  same  power.    But  the  effects  of  the  defdnct  Spbinofiblp 
corporation  do  not  thereby  escheat     The  inhabitants  still   ^®^*""' 
remain*    They  are  "the  beneficiaries  of  the  charity."    The 
grant  once  made  to  the  inhabitants  can  not  be  invalidated, 
tt  is  a  contract  executed,  which  even  the  sovereign  power 
can  not  revoke.    Fletcher  v.  Pecky  6  Cranch  87. — Terrett 
V.  Taylor,  9  Cranch  43.— 2%e  Town  of  Paiulet  v.  Clarkj  9 
Cranch  295.    Besides,  by  the  act  for  the  incorporation  of 
congresnanal  townships,  the  general  assembly  vested  the 
lands,  reserved  by  congress  for  the  use  of  schools,  in  each 
congressional  township,  in  the  corporations  thereof*    B.  S. 
1824,  p.  380.     She  is  therefore  within  the  rule  in  Cranch, 
stqnra,  even  if  she  ever  had  a  shadow  of  title  to  dispose  oL 

Hence,  admitting  the  demise  of  the  corporations,  the 
state  is  not  entitled  to  the  school  fund;  nor  released  firom 
her  duty  as  trustee  to  administer  it  faithfully  and  exclu- 
sively for  the  benefit  of  the  inhabitants. 

So  far  as  these  corporations  may  have  been  invested 
with  political  power  or  participated  in  the  administration 
of  municipal  afiairs,  the  position  of  the  appellants  is  im- 
doubtedly  coizect  The  legislature  could  recall  such  power 
at  pleasure.  There  is  no  vested  right  in  corporate  firan- 
chises  created  for  public  purposes.  But  so  far  as  their 
corporate  capacity  related  to  the  fund  of  which  the  inhabi- 
tants were  the  beneficiaries,  it  presents  a  very  different 
question.  To  that  extent  they  are,  perhaps,  embraced 
within  the  rule  in  the  Dartmouih  College  case,  4  Wheat. 
518.  They  would  seem  to  be  private  corporations  created 
to  meet  the  terms  of  the  grant.  Acts  of  1817,  p.  104^ — 
Acts  of  1818,  p.  301.— E.  S.  1824,  p.  379.— R.  S.  1831, 
p.  463.— Acts  of  1833,  p.  78.— R.  S.  1838,  p.  609.— R.  S. 
1843,  p.  306. 

Since  the  state  can  not,  in  any  event,  divert  the  fund,  it 
would  not  become  her,  if  she  could,  to  repeal  the  corporate 
powers  of  the  inhabitants,  and  thus  embarrass  the  admin- 
istration of  the  school  funds.     She  would  not  thus  need- 
VoL.  VL-7 
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Not.  Tim,  lesdy  compronuM  her  dignity  and  good  Cutb,  by  wuroming 

^^*^*      a  hostile  and  nnnatnral  attitade  to  any  portion  of  her 

Tkb  Statb  citizens.     She  should  rather  confer  on  them  increased 

BnureriBiA  &cilitie8  to  administer  their  school  funds  efficiently. 

'^^^JHI^^^f       It  is  nrged  in  argoment  that  the  ruling  indicated  would 

be  a  deadly  blow  to  the  common  school  system  of  Indiana. 

We  do  not  so  regard  it    We  should  be  slow  to  believe 

that  human  ingenuity  has  been  exhausted  in  the  ooncoo 

Hon  of  an  unconstitutional  enactment   However  that  may 

be,  the  responsibility  does  not  lie  with  the  judiciary.    If 

the  legislative  department  will  impinge  on  the  constitution, 

the  duty  of  the  Courts  may  be  arduous  and  unpleasant, 

but  it  is  a  plain  one,  regardless  of  consequences. 

As  there  are  no  disputed  Counts  to  be  adjudicated,  only 
the  single  question  of  law  involved,  we  see  no  necessity 
for  remanding  the  cause  for  further  proceedings. 

Per  Ourianu — It  is  therefore  ordered  that  the  Franklin 
Circuit  Court  make  the  injunction  granted  in  this  cause 
peipetuaL 
X  D.  Hawlandj  for  the  appellanta 
G»  HoOandj  £or  the  appeUee. 

(1)  Th«  following  it  tho  eigbdi  articlB  of  the  oonititatioiL  in  rebtUni  to 
"Bdttcatfon:" 

"Sbctiov  1.  Knowledge  Aod  letnifttg,  genemUy'  diffiued  tluonghont  a 
,  eominanitjr,  being  fwiientinl  to  the  preaemtion  of  a  free  gorenment;  it  BhaU 

ba  tlie  dntj  of  the  general  aiicmbly  to  enooange,  hj  all  niitable  means, 
flioial,  iateUactaal,  scientific,  and  agricoltonl  improTement;  and  to  proTide, 
hj  law,  for  a  general  and  nnifonn  system  of  common  schools,  wherein  tuition 
shall  be  without  chaige,  and  equally  open  to  alL 

"Sno.  9.  The  common  school  fond  shall  consist  of  the  ocmgresaional  towfr> 
ship  fund,  and  the  Isnfts  belonging  thereto; 

''The  snrplns  rSTenne  flind; 

"The  salhie  iiind  and  the  lands  belonging  dkcreto; 

"The  bank  tax  fund,  and  the  ftind  aiisfaig  from  the  one  hondred  and  fonr- 
teenth  section  of  the  charter  of  the  state  bank  of  LuUana; 

"The  fund  to  be  derived  tnm  the  sale  of  connty  seminaries,  and  the  moneys 
and  property  heretofore  held  for  snch  seminaries ;  from  the  fines  assessed  for 
breaches  of  the  penal  laws  of  the  state;  and  firam  all  foifoitnres  which  may 
accrue; 

"All  lands  and  other  estate  which  shall  escheat  to  the  state  for  want  of  hein 
or  kindred  entitled  to  the  inheritance ;  '^ 

"  All  lands  that  hare  been,  or  may  hereafter  be,  granted  to  the  state,  where 
no  special  pnxpose  is  expressed  in  the  grants  and  the  proceeds  of  die  sales 
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tfaoDBof ;  hrfwding  tlia  pioeeeds  of  liie  sales  of  the  swamp  lands,  gnmtod  to    Nor.  Term, 
ih»  state  of  LiditaM  by  the  act  of  oongress  of  Sdth  Sqrtmber,  1850,  after  do-       1854« 
dnctiiig  tiie  expense  of  selecting  and  draining  the  same;  

"  Taxes  on  the  property  of  corporations,  that  may  be  assessed  for  common      ^*  State 
sdiool  purposes.  SpnuroViBLD 

'*  Sbo.  8.   The  principal  of  the  common  school  fnnd  shall  remain  a  peqM-    Township, 
taal  ftmd,  which  may  be  increased,  bat  shall  neTer  be  diminished;  and  the  ^* 

ineome  thereof  shall  be  inviolably  appropriated  to  the  support  of  common 
schools,  and  to  no  other  purpose  whatever. 

"Sko.  4.  The  general  assembly  shall  invest,  in  some  salb  and  profitable 
manner,  all  sndi  portions  of  the  common  sdiool  fond  as  have  not  heretofore 
been  entmsted  to  the  sereral  counties ;  and  shall  make  proTision,  by  law,  for 
the  distribution,  among  the  sereral  counties,  of  the  interest  thereof. 

"  Ssc.  5.  If  any  county  shall  foil  to  demand  its  proportion  of  such  intenesl^ 
for  common  school  purposes,  the  same  shall  be  re-iuTested  for  the  benefit  of 
sucii  county. 

"  8xc.  6.  The  sereral  counties  shaU  be  held  liable  for  the  pieser?ation  of 
so  much  of  the  said  fund  as  may  be  entrusted  to  them,  and  for  the  payment  of 
tihe  annual  interest  thereon. 

**  Sxc.  7.  All  trust  funds,  held  by  the  state,  shall  remain  inviolate,  and  be 
foitfifDlly  and  exclusively  applied  to  the  purposes  for  whicfa  the  trust  waa 
ateated. 

"  Sbo.  8.  The  geneal  assembly  shall  provide  for  the  dection,  by  the  voters 
of  the  state,  of  a  state  superintendent  of  public  instruction;  who  shall  hold 
his  office  for  two  yean,  and  whose  duties  and  compensattoa  shall  be  prescribed 
bylaw." 

The  twenty-second  section  of  the  constitution,  so  for  as  it  reUtes  to  conmion 
sdiools,  is  as  follows : 

"  Sbc.  22.  The  general  assembly  shall  not  pass  local  or  special  laws,  in 
aaj  of  the  following  enumerated  cases,  that  is  to  say : 

"Providing  for  supporting  common  schools,  and  for  the  preservation  of 
sdiool  funds,"  &c 

The  sdiool  law  has  been  published  in  pamphlet  form,  with  notes,  &c.,  by 
tfie  superintendent  of  public  instruction.  At  page  96,  the  second  section,  em- 
bracing the  consolidation  feature,  is  thus  introduced : 

"Sbo.  2.  By  this  section,  all' common  school  funds,  from  whatever  source 
derived,  are  consoUdated  in  one  general  and  common  fkmd,  to  be  called  the 
'common  sdiool  fund.'  The  county  officers  need  therefore  no  longer  keep  on 
lifeeir  books  the  several  dasses  of  public  funds  distinct." 

Then  follows  die  act,  the  first  four  sections  of  which  are  as  follows : 

"An  act  to  provide  fbr  a  general  and  uniform  system  of  common  schools, 
and  sdiool  libraries,  and  matters  properly  connected  therewith. 

"  Sbctiok  1.  Be  it  enacted  by  the  general  aseembly  of  die  state  of  Induma, 
That  there  shall  be  annually  assessed  and  collected,  as  the  state  and  county 
revenues  are  assessed  and  collected;  Jint,  on  the  list  of  property  taxable  for 
state  purposes,  the  sum  of  ten  cents  on  each  one  hundred  dollars. 

"  Sbc.  2.  The  funds  heretofore  known  and  designated  as  the  congressfonal 
township  Ibnd,  the  surplus  revenue  fund,  tiie  county  common  school  fVind,  and 
aH  funds  heretofore  appropriated  to  common  adiools,  the  saline  fund,  the  bank 
tax  fund,  shaU,  together  with  the  f^md  which  shall  be  derived  fimm  the  sale  of 
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Nor.  Term,  the  oonnty  semiiiariee,  and  tihe  propertj  belonging  thereto,  from  the  fines 
1854.  asaessed  for  breeches  of  the  penel  laws  of  the  state,  and  from  all  fbrfeitnres 
which  mtLj  accme,  all  lands  and  other  estates  which  shall  eecheat  to  the  state 
for  want  of  heirs  or  kindred  entitled  to  the  inheritance,  all  lands  which  hare 
Bioi.  been  or  maj  hereafter  be  granted  to  the  state,  where  no  special  pnipose  is  ex- 
pressed in  the  grant,  and  the  proceeds  of  the  sales  thereof,  induding  the  pro- 
ceeds of  the  sales  of  the  swamp  lands  granted  to  the  state  of  Indiana  bj  the 
act  of  congress  of  StSHi  Sq/iember,  1850,  and  deducting  die  expense  of  selecting 
and  draining  die  same,  the  taxes  which  maj  from  time  to  tune  be  assessed 
upon  the  property  of  corporations  for  common  school  pniposes,  die  fund 
arising  from  the  one  hundred  and  fourteenth  section  of  the  charter  of  the  state 
bank  of  Indiana,  and  unreclaimed  fees  as  proTided  bj  law,  shall  be  denomi- 
nated the  common  school  fund,  the  income  of  which,  togedier  with  the  taxes 
mentioned  and  specified  in  the  first  section  of  this  act,  shall  be  ^plied  to  the 
support  of  common  schools. 

"  Sbc.  3.  The  scTeral  counties  of  this  state  shall  be  held  liable  for  the  pre- 
serration  of  said  fund,  and  the  payment  of  the  annual  interest  thereon,  at  the 
^  rate  established  by  law. 

"  Sso.  4.  Each  dyil  township  in  the  seyersl  counties  of  this  state,  is  hereby 
declared  a  township  for  sdiool  purposes,  and  the  trustees  of  sudi  township  are 
hereby  declared  to  be  trustees  also  for  school  purposes,  and  their  deik  and 
treasurer  shall  be  die  clerk  and  treasurer  for  school  purposes  also." 

(2)  This  artide  is  a  literal  copy,  mutaftt  muUtndis,  of  the  prior  act  of  con- 
gress of  Febnuay,  1836,  authorizing  the  state  of  (M>  to  sell  the  school  lands, 
and  of  the  act  of  March,  1827,  gtring  the  same  authority  to  Alabama. 


Bice  v.  Rice. 


It  is  no  objection  to  interrogatories  submitted  to  the  jury  for  the  purpose  of  a 
special  Terdict  that  they  are  leading. 

Where  a  special  verdict  ascertains  fkcts  which  are  deariy  sufficient  to  support 
the  judgment,  irrespectiTe  of  other  facts  in  rdation  to  wliich  an  instruction 
is  asked  for  and  refused,  the  refusal  of  the  instruction  is  unimportant. 

Where  an  instruction  is  asked  for  in  relation  to  evidence,  which  is  not  applica- 
ble to  the  facts  proved,  it  may  property  be  refused. 

The  Court  has  no  authority,  in  granting  a  divorce  to  a  wife,  to  sot  off  to  her 
any  part  of  the  real  estate  of  her  husband. 

Alimony  can  only  be  allowed  to  the  wife  in  money. 

A  suit  for  a  divorce,  on  behalf  of  the  wife,  was  submitted  for  trial  to  a  jury, 
who,  by  their  verdict,  found  that  the  plaintiff  was  entitied  to  a  divorce,  and 
also  ascertained  the  value  of  die  husband's  real  estate,  and  set  off  a  third  of 
such  real  estate  to  the  wife.    Judgment  accordingly.    The  Supreme  Ck>urt 
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zerened  the  judgment  below  setting  off  to  the  wife  a  third  of  the  real  estate,    Not.  Term, 
bat  instnusted  the  Ck>nrt  below,  under  ss.  569  and  570,  3  B.  S.  1852,  p.  161,        1854» 
to  render  a  judgment  against  the  husband,  instead  thereof,  to  the  amount  of ' 


the  Talne  of  one-third  of  his  real  estate  as  ascertained  bj  the  jury.  y 

Bics. 

APPEAL  firom  the  Ckiss  Circuit  Ck>nrt  SaUtrday, 

Perkins,  5.— Mia  M.  Rice  filed  in  the  Cass  Circtiit  Court  {^Y^  ^' 
a  complaint  against  CHlbert  J.  Rice^  her  husband,  charging, 
after  stating  residence,  marriage,  &c.,  a  long  course  of  cruel 
treatment  generally,  and  specifying  certain  particular  acts; 
averring  that,  in  consequence,  she  had  separated  from  him 
never  to  return;  praying  a  divorce,  custody  of  children,  &c., 
and  alleging  that  her  husband  was  possessed  of  certain 
property,  &c. 

The  defendant  answered,  admitting  the  marriage,  resi- 
dence in  the  state,  property,  &c.,  but  denying  the  cruel 
treatment,  &c.,  the  gravamen  of  the  complaint. 

For  the  trial  of  the  issue,  he  demanded  a  jury,  who  were 
impanneled,  sworn,  &c.,  and  who,  at  the  request  of  the 
plaintifi^  returned  a  verdict  in  response  to  interrogatories 
propounded  by  the  Court,  covering  and  reducing  to  points 
the  charges  contained  in  the  complaint. 

The  verdict  was  both  general  and  special.  It  found  that 
there  should  be  a  divorce,  and  set  forth  the  facts  proved  as 
the  basis  of  the  finding.  It  also  found  that  the  defendant 
was  not  a  suitable  person  to  have  the  custody  of  the  chil- 
dren, and  that  the  plaintiff  was ;  and,  in  answer  to  the 
twenty-third  interrogatory,  which  reads — ^**If  the  jury  find 
for  the  plaintiff,  what  alimony  do  they  assess  in  her  favor?" 
they  said  they  found  for  the  plaintiff,  and  that,  for  alimony, 
she  should  have,  in  addition  to  one-third  of  her  husband's 
real  estate,  the  sum  of  200  dollars.  They  returned  the 
value,  in  money,  of  his  real  estate,  with  the  amount  of 
incumbrances  upon  it. 

The  Court  decreed  a  divorce,  that  the  plaintiff  should 
have  the  custody  of  the  children,  be  paid  the  200  dollars, 
and  have  set  off  to  her  the  one-third  of  the  real  estate,  &;c. 

The  Court,  on  the  trial,  gave  the  following  instruction 
to  the  jury,  to  which  the  defendant  excepted: 
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Not.  Tefm,       m  A  wanton  and  nnfoonded  charge  of  adultery  made  by 
^^^*      the  defendant  to  the  plaintiff,  if  you  find  such  to  have  been 
Rica       made,  may  itself  constitnte  a  cause  of  divorce." 
BioB.  The  Court  refused  to  give  this  instruction,  viz.: 

^The  conduct  necessary  to  constitute  cruel  treatment 
must  be  not  only  habitual  and  continuous,  but  it  must  be 
aggressive  in  its  character.  Mere  indifference  or  inatten- 
tion  of  a  husband,  not  accompanied  with  an  omission  to 
provide  the  necessaries  of  life,  although  habitual,  can  not 
of  themselves  constitute  cruel  treatment" 

The  defendant  below,  the  i^pellant  in  this  Court,  insists 
that  the  Court  erred  on  the  trial — 

1.  In  propounding  the  interrogatories  to  the  jury  in  a 
leading  and  otherwise  improper  form. 

2.  In  giving  the  instruction  first  above  copied  to  the 
jury. 

.  3.  In  refusing  to  give  that  secondly  above  copied. 

4.  In  decreeing  that  one-third  of  the  defendants  real  es« 
tate  should  be  set  off  to  the  plaintiff  in  the  complaint. 

The  objection  urged  by  counsel  to  the  interrogatories 
put  by  the  Court  to  the  jury,  does  not  strike  us  with  much 
force.  These  interrogatories  were  more  numerous  than 
was  necessary,  some  of  them,  perhaps,  Mvolous,  and  not 
propounded  in  the  most  happy  manner;  still  there  were  a 
sufficient  number,  firamed  after  the  usual  manner  in  such 
cases,  to  cover  the  ground  necessary  to  a  divorce;  and  the 
jury  having  found  for  the  plaintiff  below  on  them,  the 
others  may  be  regarded  as  insignificant  surplusage.  The 
leading  form  of  the  questions  does  not  strike  us  as  objec* 
tionable.  They  are  not  to  be  tested  by  the  rule  of  putting 
questions  to  witnesses.  A  witness  is  called  to  state  what 
he  knows,  what  he  can  prove  between  the  parties;  the  jury 
is  then  to  respond  to  the  question,  what  has  he  proved? 
So,  upon  the  whole  case.  The  plaintiff  makes  a  chai^ 
against  the  defendant,  and  asks,  on  its  being  shown  to  be 
true,  that  a  certain  judgment  shall  be  rendered  against 
him.  The  truth  may  be  shown  by  the  admission  of  the 
defendant,  and,  in  that  case,  proof  is,  in  ordinary  cases, 
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unnecessary.    But  when  the  defendant  denies  the  charge,  Nor.  Tem, 
the  bniden  fiEdls  npon  the  plaintiff  to  prove  it;  and  after  he      'iSSi. 
or  she  has  made  the  attempt  by  introducing  snch  evidence       Bics 
as  may  be  available,  the  question  arises  with  the  jury,  is       Bicx. 
the  charge  proved?  has  the  plaintiff  established  this  fact, 
and  that  fact,  and  all  the  facts  necessary  to  make  good  the 
case? 

The  practice  corresponds  to  this  view. 

The  following  are  the  questions  propounded,  and  the 
responses  returned,  constituting  the  verdict,  in  the  cele* 
farated  Forrest  case,  before  chief  justice  Oaldepj  of  the 
Superior  CSourt  of  the  city  of  New 'York: 

^  Ist.  Has  or  has  not  the  defendant,  Edwin  Forrest^  since 
his  mazriage  vdth  the  plaintiff^  CathariTU  K  Forrest^  com* 
mitted  adultery  as  in  this  complaint  charged? 

*^  Answer — He  has. 

^2d.  Were  or  were  not  the  said  plaintiff  and  defendant 
both  inhabitants  of  this  state  at  the  time  of  the  commis* 
sion  of  such  adoltery  by  said  defendant? 

^Answer — They  were. 

^3d.  Was  or  was  not  such  adultery  committed  by  said 
defendant  vdthin  this  state? 

"  Answer — It  was. 

^4th.  Was  or  was  not  the  said  defendant  a  resident  of 
the  state  of  New  "York,  at  the  time  of  the  commencement 
of  this  action? 

**  Answer — He  was. 

<'dth.  Has  or  has  not  the  said  plaintiff  committed  adul- 
tery, as  alleged  against  her  in  the  answer  in  this  action? 

^  Answer — She  has  not. 

^'fith.  Was  or  was  not  the  plaintiff  a  resident  and  inha- 
bitant of  this  state  at  the  time  of  the  commencement  of 
this  action? 

*^  Answer — She  was. 

^7th.  Was  or  was  not  the  plaintiff  an  actual  inhabitant 
of  this  state  at  the  time  of  the  commission  of  such  adul- 
tery by  the  defendant  within  the  state,  and  ako  at  the 
commencement  of  this  action? 

*^  Answer — She  was. 
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Not.  Tmn,       «8th.  What  amount  of  alimony  ought  to  be  allowed 

^^^*      annually  to  the  said  plaintiff? 

R«»  "  Answer — Three  thousand  dollars, 

Riox.  ^  The  jury  say,  that  they  find  for  the  plaintiff  on  the 

whole  issue  in  the  pleadings,  and  that  in  answer  to,  they 
find  in  the  affirmative  on  the'lst,  2d,  3d,  4th,  6th  and  7th 
questions  of  fact  specified  in  the  order  of  December  24th; 
and  in  the  negative  on  the  5th  question  of  fact  specified 
in  the  said  order;  and  that  the  alimony  to  be  allowed 
the  said  plaintiff  shall  be  three  thousand  dollars  per  year. 
January  24, 1852.  (Signed,)  Stephen  W.  Meech,  ForefnanP 
The  question  was  raised,  in  tiie  Supreme  Court  of  the 
state  of  NetO'-Yorkj  upon  this  practice  of  addressing  inter- 
rogatories  to  juries,  and  received  consideration  in  the  case 
of  McMasters  and  Bruce  v.  The  Westchester  County  Mutual 
Insurance  Company^  25  Wend.  379.  The  practice  was  ap- 
proved of.  The  questions  put  in  that  case  are  given  in 
the  report,  are  all  directiy  leading,  and,  says  Nelson,  C.  J., 
in  delivering  the  opinion  of  the  Court,  are  in  accordance 
with  the  practice  on  the  circuits  in  the  state,  and  unobjec- 
tionable. 

2.  The  instruction  given  by  the  Court  and  objected  to, 
seems  to  us  to  be  correct,  but  it  is  not  necessary  that  we 
should  so  decide;  for  the  verdict,  showing  the  facts  proved, 
presents  abundant  ground  for  the  divorce,  irrespective  of 
the  particular  charge  named  in  the  instruction,  and  hence 
that  becomes,  in  considering  the  case  in  this  Court,  unim- 
portant 

3.  In  regard  to  the  instruction  refused,  we  may  remark — 
First.  The  Court  might  well  have  refused  it,  because  it 

did  not  assume  the  facts  as  proved,  and  was  not,  therefore, 
applicable  to  the  case  made.  That  instruction  rests  upon 
the  assumption  that  the  evidence  proved  nothing  more 
than  mere  silent  neglect,  and  that  assumption  is  not  true. 
For  example,  questions  ten,  thirteen  and  fourteen  are,  in 
substance,  has  the  defendant,  during  the  coverture  of  the 
parties,  in  sickness  and  in  health,  habitually  insulted,  vexed, 
and  harassed  his  wife?  And  the  jury  respond  that  he  has. 
Here  is  something  more  than  mere  indifference,  something 
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boidmngy  we  think,  very  closely  apon  the  aggressive,  and  Nor.  Term, 
showing  that  the  instruction  asked  did  not  correspond      ^^^' 
with  the  facts  proved,  and  would  have  been  calculated  to       Bics 
mislead.  Bics. 

Secondly.  We  may  remark  of  this  instruction  that  it 
seems  to  contemplate  an  entirely  physical,  sensual  view  of 
the  marriage  relation;  and  if  that  relation  has  no  aim  to 
the  social  happiness  and  mental  enjoyments  of  those  united 
in  it,  the  instruction  should  have  been  given.  But  if  it  is 
otherwise,  if  it  be  true  that  we  are  possejssed  of  social, 
mcnral,  and  intellectual  natures,  with  wants  to  be  supplied, 
with  susceptibilities  of  pain  and  pleasure;  if  they  can  be 
wounded  and  healed,  as  well  as  the  physical  part,  with 
accompanying  suffering  and  delight,  then,  we  think,  that 
conduct  which  produces  perpetual  social  sorrow,  although 
physical  food  be  not  withheld,  may  well  be  classed  as 
cruel,  and  entitle  the  sufferer  to  relie£  And,  in  point  of 
&ct,  we  have  no  doubt  that  mere  cold  neglect,  such  as  is 
assumed  in  the  instruction,  has  sent  broken-hearted  to  the 
grave  hundreds  of  wives,  where  the  dagger,  poison,  and 
purposed  starvation  have  sent  one.  Men  generally  supply 
a  sufficiency  of  food  to  their  brute  animals. 

4.  The  decree  setting  off  one-third  of  the  real  estate  to 
the  wife  was  erroneous.  No  statute  authorizes  it  Sec- 
tion 20, 2  R.  S.  1852,  p.  237,  enacts  that  <<a  divorce  decreed 
on  account  of  the  misconduct  of  the  wife,  shall  entitle  the 
husband  to  the  same  rights,  so  far  as  Ais  or  her  real  estate 
is  concerned,  as  he  would  have  been  entitled  to  by  her 
death;''  but,  very  singularly  indeed,  and  repugnant  to  the 
whole  spirit  of  our  modem  legislation  on  the  subject,  a 
similar  provision  is  not  made,  in  behalf  of  the  wife,  in  res- 
pect to  the  property  of  the  husband,  on  a  divorce  for  his 
fiiult;  and  alimony  is  not  granted  in  real  estate,  but  in  . 
money,  as  our  statute  provides.  Section  19, 2  R.  S.,  suprciy 
declares  that  the  Court  shall  make  such  other  decree  for 
alimony  as  the  circumstances  of  the  case,  the  pecuniary 
condition  of  the  parties,  &c.,  shall  render  just  and  proper; 
and  section  22,  p.  237,  enacts  that  it  shall  be  for  a  sum  in 
gross.     Still,  in  this  case,  the  jury  found  fieusts  that  would 
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lioT.  Teai»  hare  enabled  the  Goort  to  render  a  proper  deoree;  they 
^^^  found  that  the  real  estate  of  the  defendant  below,  was 
BioB  worth  a  fraction  orer  ISyOOO  dollani,  that  it  was  incnm- 
num.  bered  to  the  amount  of  about  4,000  dollars,  that  he  had 
personal  property  of  the  valne,  &c^  and  that,  on  the  grant- 
ing of  the  diTorce,  the  wife  shonld  have  one-third  of  the 
real  estate,  and  200  dollars  over.  Here  were  all  the  facts, 
all  the  elements  necessary  to  the  rendering  of  a  decree, 
according  to  the  intention  and  verdict  of  tiie  jury.  The 
Conrt  had  only  to  take  one-third  of  the  value,  as  found,  of 
the  real  estate,  add  to  that  sum  200  dollars,  and  make  that 
the  amount  of  the  alimony.  These  £acts  all  appear  in  the 
record,  and,  such  being  the  case,  the  duty  of  this  Court,  in 
the  premises,  is  indicated  by  sections  569  and  S70, 2  R.  S., 
p.  161,  which  i»OYide  that  Hie  Supreme  Court  may  revene 
or  affirm  judgments  below  in  whole  or  in  part;  and  when 
reversed,  in  whole  or  in  part,  if  no  new  trial  is  required, 
may  remand  the  cause,  ^with  particular  instructions  rela- 
tive to  the  judgment  to  be  rendered,  and  all  modifications 
thereof" 

Under  these  sections,  we  affirm  the  decree  for  the  divoroe, 
with  the  return  of  certain  articles  of  property  to  the  wife, 
&C.,  and  that  the  plaintiff  below  recover  as  alimony  one- 
third  of  the  value  of  the  real  estate,  and  200  dollars,  with 
costs,  &C.;  and  reverse  that  part  of  the  decree,  and  only 
that  part,  setting  off  one-third  of  the  real  estate  specifically, 
and  we  shall  hereinafter  direct  a  modification  of  the  decree 
upon  that  point. 

The  real  estate,  as  we  have  said,  was  found  to  be  of  the 
value  of  a  fimction  over  13,000  dollars,  and  incumbered  to 
the  amount  of  4,000  dollars.  It  is  not  shown  whether 
those  incumbrances  are  anterior  <»  posterior  to  the  mar- 
riage, nor  whether  they  are,  for  any  cause,  operative  against 
the  wife;  henoe^  perhaps,  the  verdict  would  authorize  the 
assigning  to  her  one-third  of  the  actual  value  of  the  lands; 
but  we  thiBk  it  ssfer^  and  ntore  equitable,  to  throw  the 
doubt  against  the  plaintiff^  who  might  and  should  have 
removed  it,  and  deduct  the  incumbrances,  giving  the  wife 
one-third  of  the  residue. 
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The  amomxt  will  be  anived  at  thus:                          '  Not.  Ttm^ 

Total  value  of  real  estate, $13,000  ^^^' 

Incombrances, 4,000 


Balance, $9,000 

One-third  of  this  sum, 3,000 

Two  hundred  dollars  in  addition, 200 

Total  alimony  to  be  given, $3,200 

As  to  the  payment  of  the  alimony,  section  22,  stg>ray 
provides  that  the  Court,  in  its  discretion,  may  give  a  rea- 
sonable time  for  its  payment,  by  instalments,  on  sufficient 
surety  being  given.  We  think  these  instalments  should 
be,  200  dollars  in  hand,  500  dollars  in  six  months,  500 
dollars  in  one  year,  1,000  dollars  in  eighteen  months,  and 
1,000  dollars  in  two  years,  all  with  interest,  on  sufficient 
surety,  &C.,  and  that  the  same  be  charged  as  a  lien  upon 
the  defendant's  real  estate. 

Stuart,  J.,  was  absent. 

Per  Ouriam4 — This  cause  is  remanded  to  the  Court  be- 
low, with  instructions  to  modify  the  decree  as  above  indi- 
cated; and  it  is  considered  that  the  appellee  recover  her 
costs  in  this  Court 

L.  Chamberlain^  Z.  Bairdy  K  P.  Biddle,  B.  W.  Peters  and 
J.  M.La  Rue  J  tot  the  appellant. 

D.  D.  Pratt  and  S.  C.  Taber,  for  the  appellee. 


Graves  and  Others  t;.  S  keels,  for  the  use  of  Patbxck. 

To  a  tare  foam  to  reTire  a  jndgmeiit  after  tbe  defendant'g  death,  and  to 
obtain  execution  theieon  against  his  real  estate,  the  administrator  and  helis 
of  die  deteidant,  if  ha  died  inleftato,  an  proper  paities. 


Qn^vae 

V. 

Skbbls. 
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Not.  Tcnn,    Tha  judgment  for  the  pUintiff  apon  the  tevrw  facUu  should  be,  to  make  tlie 
1854*  monej  fint  of  the  Msets  In  the  bAnda  of  the  administntor,  and  fiuling  in 

— T this,  then  of  the  lands  of  the  hein. 

y^  Bnt  the  fiulore  to  render  the  judgment  in  this  fonn  is  a  mere  infonnalttyy 

SxxBU.  whidi,  bj  the  B.  S.  185S,  is  to  be  regarded  as  amended  in  Ihe  Supreme 

Court. 
A  sctrv  fadoB  to  retire  a  judgment  was  substantiallj  as  foOows :  The  state  of 
Indiana^  to  the  sheriff  of  Vigo  county,  greeting:  Whereas  A,  B.,  for  the  use 
of  C.  D.,  on,  &c.,  in  the  Vigo  Circuit  Court,  recovered  a  judgment  against 
£.  F.  in  a  certain  action  of  debt,  to-wit,  &c,  (mentioning  the  amount  of 
tiie  judgment) ;  and  whereas,  afterwards,  and  before  execution  thereupon 
had,  to-wit,  on,  &c.,  said  E,  F,  died  intestate,  and  letters  of  administration 
were  granted  in  due  form  to  G,  H.;  and  whereas  said  E,  F,  left  as  his  heirs 
and  terre-tenants  /.  J,  (and  others,  naming  them) ;  and  whereas,  said  judg^ 
ment  remains  nnsatisfied,  as  we  are  informed  by  said  C.  D.;  we  therefore 
command  you  to  make  known  to  said  G,  H.,  as  such  administrator,  and  the 
said  /.  J.  (and  the  other  heirs,  naming  them,)  and  the  terre4enants,  if  there 
be  any,  that  they  appear  before  the  judges  of  said  Vtgo  Circuit  Court,  on, 
&c.,  to  show  cause,  if  any  they  hare,  why  the  said  A.  B.,  for  tibe  use,  ftc, 
ought  not  to  hare  execution  of  the  goods,  &c.,  of  said  E.  K,  in  the  hands  of 
said  (y.  i7.  to  be  administered,  and  of  the  lands,  &c,  of  which  said  heirs  aie 
seized  as  the  heirs  of  said  E,  F,,  deceased,  for  liis  debt  and  damages  and 
costs  aforesaid,  and  ftirther  to  do,  &c  The  teirt  /ados  not  having  been 
demurred  to,  heid  that  it  was  sufficient  on  error. 

SaiurA^,        APPEAL  from  the  Vt^o  Circuit  Court. 

Jtuutarg  6. 

1855.  Perkins,  J. — Scire  facias  to  revive  a  judgment.     The 

writ  of  scire  facias  was  as  follows: 

"  State  of  IndianOj  county  of  F^gv,  ss.  The  state  of  Lu> 
diana  to  the  sheriff  of  Clay  county,  greeting:  Whereas 
Jeduthun  SkeelSj  for  the  use  of  Joseph  Patrick^  on  the  ninth 
day  of  November^  in  the  year  1840,  in  the  Circuit  Court 
within  and  for  the  said  county  of  F^o,  recovered  a  judg- 
ment against  John  Graves  in  a  certain  action  of  debt, 
to-wit,  his  debt  of  308  dollars,  and  86  dollars  and  70  cents 
damages,  and  3  dollars  and  64  cents  costs,  making  in  all 
348  dollars  and  34  cents,  as  to  us  appears  of  record;  and 
whereas,  afterwards,  and  before  execution  thereupon  had, 

to-wit,  on  the day  of  Jtfay,  1842,  the  said  John  Graves 

died  intestate,  after  whose  death  letters  of  administration 
were  granted  in  due  form  of  law  to  Elias  Bowlin;  and 
whereas  the  said  John  left,  as  his  heirs  and  terre-tenants, 
Samuel  Graves^  James  Douglass  and  Nancy  Douglass^  for- 
merly Nancy  Graves^  James  Chraves^  Rebecca  Graves^  Mar- 
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garet  Graves^  Noah  Graves^  John  W.  Chaves^  Sarah  E.  ^^'  Twm, 
OraveSi  Jesse  Oraves,  and  Marp  J  WiUiarM^  formerly  Mwry      ^^^' 
J.  Graves^  and  John  WUKams^  her  husband;  and  whereas      Gbatxs 
the  said  judgment  remains  unsatisfied,  as  we  are  informed     Skbbls. 
by  the  said  Joseph  Patrickj  we  therefore  command  you  that 
you  make  known  to  the  said  EUas  Bowling  as  such  admin- 
istrator,  and  the  said  Samuel  Graves^  [naming  also  all  the 
other  heirs,]  and  the  teire-tenants,  if  there  be  any,  that  they 
appear  before  the  judges  of  said  Circuit  Court  in  and  for 
said  coxmty  of  Vigo^  on  the  first  day  of  their  next  term, 
to  show  cause,  if  any  they  have,  why  the  said  Jeduthtm 
Skeelsj  for  the  use  of  Joseph  Patrick^  ought  not  to  have  exe* 
cution  of  the  goods  and  chattels  of  the  said  John  Graves^ 
in  the  hands  of  the  said  Elia^  Bowlin  yet  to  be  adminis* 
tered,  and  of  the  lands  and  tenements  of  which  the  said 
heirs  are  seized,  as  the  heirs  of  the  said  John  Graves^  de- 
ceased, for  his  debt  and  damages  and  costs  afcHresaid,  and 
further  to  do,"  &c. 

The  writ  was  returned  by  the  sheriff  served  on  EKas 
Bowlin^  and  several  of  the  defendants,  and  not  found  as  to 
others,  and  an  alias  sdre  facias  was  issued  to  Putnam 
county,  where  service  was  obtained  upon  the  remainder. 

After  continuances,  at  a  regular  term  of  the  Court,  the 
adult  defendants  were  defaulted,  a  guardian  ad  litem  was 
appointed,  and  appeared  and  answered  for  the  infants,  the 
cause  was  heard,  and,  says  the  record,  ^Hhe  evidence  herein 
being  submitted  to  the  Court,  and  the  Court  being  fuUy 
advised,  it  is  considered  by  the  Court  that  said  judgment 
in  said  sdre  facias  be  revived,"  &c.  The  residue  of  the 
judgment  is  not,  as  it  should  have  been,  that  execution  be 
first  levied  of  the  goods,  &c.,  of  the  administrator,  and,  for 
any  deficiency,  &c,  of  the  lands  of  the  heirs. 

It  is  objected  that  the  proceeding  against  the  adminis- 
trator and  heirs  jointly  is  erroneous;  that  the  judgment 
against  the  heirs  is  erroneous;  that  the  scire  facias  does 
not  chaj^  that  the  heirs  inherited  lands,  and  is  otherwise 
defective. 

The  proceeding  jointly  against  the  administrator  and 
heirs  to  obtain  revivor  an^  execution,  is  correct.    Bryer 
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Not,  T«im,   y.  Chose,  8  Blackf.  50d.—Welbam  v.  J&flfy,  4  id.  279.— 

^8^-      2  B.  8.,  p.  181,  8.  642.    But  the  judgment  should  be,  as 

Bown      we  have  intimated,  to  make  the  money  first  of  the  assets 

Jomrsoir.     in  the  hands  of  the  administrator,  and,  failing  of  this,  then, 

&C.    But  an  informality  of  this  kind  will  not  occasion  the 

reversal  of  the  judgment.    Section  580,  2  B.  S.,  p.  162, 

enacts  that  ^no  judgment  shall  be  stayed  or  reversed,  in 

whole  or  in  part,  by  the  Siq>reme  Ck>urt,  for  any  defect 

in  form,''  &c.,  ^*but  such  defects  shall  be  deemed  to  be 

amended  in  the  Supreme  Court,"  &c.    And  see  Saxton  ▼« 

Uu  State,  8  Black£  2O0.r^Alden  v.  Barbour,  3  Ind.  414. 

We  think  the  scire  faciai  sufficient  on  error,  it  not 
having  been  demurred  to  below.  We  presume  the  proof 
supplied  defective  allegations. 

Per  OurianL — The  judgment,  as  amended  in  this  Court 
pursuant  to  the  statute,  is  affirmed  with  costs. 
J.  P.  Usher,  for  the  appellants. 


BowEN  and  Others  v.  Johnson  and  Another  (1). 

The  conveyanoe  bj  a  testator  of  all  the  land  owned  bj  him  at  the  tfane  of 
makkig  hia  will,  operates  to  revoke  it,  and  tiiose  after  acquired  do  not  pass 
bj  the  will. 

Section  4,  p.  485,  B.  S.  1843,  applies  onlj  to  cases  where  the  will  purports  to 
devise  all  the  property  equally,  or  in  proportionB,  to  all  the  devisees  named 
in  it,  and  not  to  cases  where  particnlar  pieces  of  property  are  devised  to 
parthxlar  devisees  with  a  residQaiy  daose. 

TAtir«%,  APPEAL  from  the  FamUain  Circuit  Court 

*   -      '       '       Perkins,  J. — This  was  an  application  by  a  part  of  tlie 

heirs  of  John  Johnson,  deceased,  against  his  remaining 

heirs,  for  partition  of  the  real  estate  of  which  he  died 

seized.     The  facts  of  the  case  axe  these: 

On  the  28th  of  December,  1830,  said  John  Johnson  made 
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hk  Will,  by  which  he  devised  to  J&AiiJZJMiiJoii,hi0gi^      Kor.  Turn, 
Bon,  the  north  half  of  lot  126  in  the  town  of  Lttfa^ette;      ^^^ 
and  all  Uie  lest  and  leeddne  of  his  estate  leal  to  WilHam     Bowm 
£C  Johnson  and  John  W.  Johnson.    Afterwaids,  and  prior    joBvton. 
to  1836,  said  John  Johnson  wM  all  the  real  estate  he  pos- 
sessed at  the  time  of  making  said  will,  and  in  October^ 
1836,  with  money  derived  from  said  sale,  purchased  other 
lands,  being  those  of  which  partition  was  songht  by  the 
present  application.    Said  Johnson  departed  this  life  on  the 
20th  of  Jfay,  1847,  never  having  altered  said  wilL 

WiUioM  EL  and  John  W.  Johnson  daim  the  whole  of  the 
lands  of  which  said  John  Johnson  died  seized,  under  the 
residuary  clause  in  the  will,  and  hence  resist  the  partition 
of  them  among  his  heirs  generally. 

By  the  English  law  the  conveyance  of  all  the  land  owned 
by  the  testator  at  the  time  of  making  his  will,  would  have 
operated  as  a  revocation  of  it,  and  those  after  acquired 
would  not,  by  that  law,  have  passed  by  the  will  set  up  in 
this  proceeding.  We  have,  however,  the  following  statu- 
tory provision,  which,  it  is  claimed,  governs  this  case,  and 
gives  the  after-acquired  lands  of  the  deceased,  Johnson^  to 
the  residuary  devisees.  It  is  on  page  485  of  the  R.  8. 
1843,  and  is  as  follows:  ^  Sec  4.  Every  devise  that  shall 
be  made  by  a  testator  in  express  terms  of  all  his  real 
estate,  or  in  any  other  terms  denoting  his  intent  to  devise 
an  his  real  property,  shall  be  construed  to  pass  all  the  real 
estate  which  he  was  entitied  to  devise  at  the  time  of  his 
death." 

We  do  not  think  this  section  applicable  to  the  case 
before  us.  We  think  it  applies  only  to  cases  where  the 
will  purports  to  devise  all  the  property  equally,  or  in  pro- 
portions, to  all  the  devisees  named  in  it;  and  not  to  cases 
where  particular  pieces  of  property  are  devised  to  par- 
ticular devisees,  with  a  residuary  clause.  We  think  that 
this  construction  will  best  promote  justice,  and  is  not  in- 
consistent with  the  words  of  the  statute. 

Such  being  the  case,  the  lands  in  question  in  this  suit 
should  be  partitioned  among  the  heirs  according  to  the 
rules  of  descent. 
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KoT.  Term,       Per  Owriams — The  decree  is  reversed  with  costs.   Canse 
*^*^*      remanded,  &c. 

Bownr         J.  A.  Wright^  E.  W.  McOoMghey  and  A.  A.  Hammond^  for 
Jomrsoir.     the  plaintiflu 

W.  P.  Bryant  and  A*  L.  Eoaehej  for  the  defendant 

(1)  Tlie  opinion  deUTsrad  in  thli  ease  wns  accidentallj  omitted  by  ICr. 
Carter,  and  alioald  haje  appeared  in  1  Ind.  Beporto;  and  it  if  here  insoted 
for  the  conTenienoe  of  the  profeseion. 


END    OV   NOYEMBEB   TERM,   1854. 
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STATE  OF  INDIANA, 

AT  INDIANAPOLIS,  MAT  TERM,  1865,  IN  THE  THIBTT-NINTH 
TEAR  OF  THE  STATE. 


Shook  and  Others  v.  The  State,  on  the  relation  of 
Stevenb,  Auditor,  &c. 

iVS  d0&er  ifl  tad  in  debt  on  a  bond. 

The  board  of  oommiuionen,  treasuxer,  auditor,  or  anj  other  officer  who  was 
charged  by  the  R.  S.  1843  with  the  duty  of  protecting  and  presenring  the 
nirplofl  reFenne  ftind,  was  a  proper  relator  in  a  rait  on  a  bond  giren  to 
■ecnre  a  loan  from  that  fond. 

In  a  rait  on  a  0nrpln8  lerenne  bond,  an  allegation  in  die  dedaxation  that  tiie 
rait  is  bionght  "for  the  nse  of  the  snrplns  rerenne  fnnd,"  is  mere  snr- 
plnsage. 

Tlie  pleader,  in  a  salt  on  four  rarplos  rerenne  bonds,  (which  oontained  a 
stipolation  Ihat  in  case  of  a  fiuinre  to  pay  anj  instalment  of  interest,  the 
principal  shonld  become  due  and  collectable,  &c.,)  stated  the  action  to  have 
accrued  npon  the  non-payment  of  the  annual  instalments  of  interest;  but 
the  action  was  not  brought  until  the  principal  on  tiie  last  of  the  seTsral 
bonds  was  due,  and  there  was  a  breach  to  each  count  in  which  the  non- 
payment of  die  bond  was  averred.  Sdd,  that  the  defect,  if  any  existed, 
was  cared  by  the  breaches  last  named. 

The  surplus  rerenne  fund  belongs  to  the  United  Stata,  but  is  held  in  trust  by 
the  state,  who  is  the  legal  custodian  thereof;  and  the  averment,  in  a  suit  on 
a  bond  to  that  fund,  that  the  bond  had  not  been  paid  to  the  state,  is 


A  defect  in  the  mere  form  of  a  declaration  can  not  ta  examined  on  demurrer 
to  a  defectiTe  plea. 

Vol.  VL— 8 
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Kar  Temi,    The  R.  S.  IMS  allowed  infterwt  to  be  taken  on  loans  of  the  sniplns  lerenne, 
1855.  ^  A«  n^  of  7  per  cent,  per  annnm  in  adTanoe;  and  tiie  atatnte  fixing  the 

~ rate  of  interest  geneiallj,  and  defining  the  offence  of  nsnrf,  expzeulj  ex- 

^^^  oepted  fix>m  its  operation  those  proTitioni  of  law  which  related  to  the  loan- 

The  Statb.      ^  of  the  tniat  fanda  of  the  stale. 

The  bonds  dedaied  on  in  tliis  case  were  snbstantiallj  in  the  fonn  prescribed 
by  the  statnte  to  be  taken  on  loans  of  the  sniplns  rerenae,  and  there  was  no 
aTerment  in  the  pleas  that  they  were  made  upon  any  other  consideration. 
Held,  that  the  presnmption  was  that  they  were  giren  ibr  money  borrowed 
fi!om  that  fond. 
To  a  declaration  npon  an  instmment  which  does  not  appear  on  its  fkce  to  be 
nsnzions,  a  plea  of  nsnry  most  allege  tfiat  an  excess  of  interest  was  reserred 
with  a  coimpt  intent. 
An  agreement  widi  the  principal  to  enlaige  the  time  for  the  payment  of  a  debt, 

mnst  be  founded  upon  a  consideration,  in  order  to  discharge  the  surety. 
An  instruction  is  rights  if  correct  in  hs  i^pplication  to  the  eyidenoe,  although 

it  might  be  erroneous  as  an  abstmct  proposition. 
It  appeared  in  eyidence,  in  the  present  case,  that  the  bonds  sned  npon  were 
grren  to  settle  a  defidcation  of  the  princ^  as  agent  of  the  surplus  revenue 
fund,  and  diey  were  made  in  the  form  required  npon  loans,  to  become  due 
at  future  periods,  with  interest  payable  annually.  Held,  that  the  jniy  had  a 
right  to  treat  them  as  CTidence  of  a  loan. 

Afondd^,  ERROR  to  the  Riplep  Circuit  Conrt 

^    '  GooKiNs,  J. — Debt  on  four  writings  obligatory  under 

sealy  dated  Jamuiry  23, 1845,  one  for  100  dollars,  due  Jan- 
uary  23, 1846;  one  for  100  dollars,  due  January  23, 1847; 
one  for  100  dollars,  due  Tamuiry  23,  1848;  and  one  for 
387  dollars  and  42  cents,  due  January  23,  1850.  These 
obligations  were  made  by  Da»id  P.  Shook,  Peter  Shook, 
and  Hezekiah  Shook,  sen.,  payable  ^to  the  state  of  BuUanoj 
for  the  use  of  the  surplus  revenue  fund  of  the  county  of 
Ripley!^  They  were  joint  and  several,  and  conditioned  for 
the  payment  of  7  per  cent,  interest  per  annum  in  advance, 
from  date,  with  a  stipulation  that  in  case  of  a  failure  to 
pay  any  instalment  of  interest,  the  principal  should  be- 
come due  and  collectable,  with  all  arrearages  of  interest; 
and  that  on  failure  to  pay  the  principal  or  interest  when 
due,  5  per  cent  damages  should  be  collected  on  the  whole 
amount,  and  costs. 

The  action  was  brought  on  the  26th  day  of  March,  1851, 
against  David  P.  and  Peter  Shook,  the  other  party  being 
dead.  David  P.  Shook  made  default  Peter  Shook  pleaded 
nbc  pleas,  on  the  second  and  third  of  which  issues  were 
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joined,  and  to  the  first,  fonrth,  fifiih  and  sixth,  demuners   H*7  ^«™i 
were  sustained*    There  was  a  trial  of  the  isstLes  joined      ^^^' 
npon  the  second  and  thurd  [^as,  which  lesolted  in  a  ver-      Shook 
diet  for  the  plaintiff  for  687  dollars  and  42  cents  debt,  and  Thx  Statb. 
169  dollars  and  6  cents  damages*    Motion  for  a  new  Irial 
overruled,  and  judgment  on  the  verdict. 

The  first  subject  which  demands  our  attention  is,  the 
issues  of  law  arising  upon  the  demurrers  to  the  first,  fourth, 
fifth  and  sixth  {deas.  The  first,  being  a  plea  of  nil  debetj 
was  evidently  bad;  but  the  plaintiff  in  error  seeks  through 
it  to  attack  the  declaration* 

One  objection  taken  to  the  declaration  is,  that  the  suit 
is  brought  "for  the  use  of  Ripley  coxmty,"  and  "on  the 
relation  of  the  county  auditor,"  and  the  case  of  The  Staie^ 
ex  reLf  Sfc.  v.  Fb/oter,  8  Bla(M.  2,  is  relied  on  in  support 
of  this  objection.  It  was  decided  in  that  case,  that  the 
county  treasurer  was  a  proper  relator,  where  the  action 
was  thought  to  recover  a  portion  of  the  surplus  revenue  to 
which  the  county  was  entitled.  We  think  that  decision 
correct;  but  it  does  not  follow  that  no  other  person  could 
properly  become  a  relator.  It  was  as  much  the  duty  of 
the  auditor,  by  law,  to  protect  and  preserve  this  fund  as  of 
the  treasurer.  B.  8. 1843,  pp.  251,  252,  253,  ss.  97  to  103. 
We  think  the  board  of  commissioners,  the  treasurer,  audi- 
tor, or  any  other  officer  whom  the  law  charged  with  the 
duty  of  protecting  and  preserving  the  fund,  might  properly 
be  a  relator,  and  that  the  declaration  was  unobjectionable 
for  the  reason  alleged. 

The  statement  tiiat  the  suit  was  brought  "for  the  use  of 
the  surplus  revenue  fund,"  is  of  no  consequence;  it  might 
be  rejected  as  surplusage. 

Another  objection  taken  to  the  deckration  is,  that  the 
breach  is  insufficient,  because  it  states  the  action  to  have 
Accrued  upon  the  non-payment  of  the  annual  instalments 
of  interest.  It  is  true  the  pleader  has  so  laid  his  breaches; 
but  as  this  action  was  not  brought  until  the  principal  on 
the  last  of  the  several  bonds  was  due,  and  as  thefe  is  to 
each  count  a  breach  laid,  in  which  the  non-payment  of  the 
bond  is  averred,  the  defect,  if  any,  is  cured. 
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Mfty  Term,       It  is  further  objected  that  the  breaches  are  msnfficient, 
^^*^'      in  failing  to  allege  the  non-payment  of  the  money  to  the 
Shook      county  of  Ripley.    This  objection  ifi  answered  by  the  fact 
Thb  Statb.  that  the  money  did  not  belong  to  the  county  of  Biplep. 
It  belonged  to  the  United  States^  but  was  held  in  trust  by 
the  state,  who  was  the  legal  custodian  of  the  fond.    The 
averment  that  it  had  not  been  paid  to  the  state  was  suffi- 
cient. 

The  declaration  is  good  in  substance,  and  no  defects  of 
form  can  be  examined  when  it  is  attacked  by  means  of  a 
demurrer  to  a  defective  plea. 

The  fourth  plea  is  actio  fMm,  as  to  500  dollars  of  the 
principal,  and  all  the  interest  in  said  bonds  mentioned, 
and  all  costs,  because  the  said  writings  obligatory  "are 
usurious,  as  therein  stated,"  and  the  said  David  P.  Shook 
has  paid  interest  thereon  amounting  to  500  dollars,  before 
the  commencement  of  this  action.  The  fifth  plea  is  actio 
non  as  to  206  dollars  and  36  cents  of  the  principal,  and  all 
interest  and  costs,  because  the  said  David  P.  Skook^  before 
the  commencement  of  this  suit,  paid  the  plaintiff  the  said 
sum  of  306  dollars  and  36  cents  as  interest  at  7  per  cent, 
per  annum  on  said  bonds,  which  was  usurious.  The  ques- 
tion arising  upon  the  demuirer  to  these  pleas  is,  whether 
the  bonds  set  out  in  the  declaration  are  usurious  upon 
their  face.  We  think  they  are  not.  At  the  time  they 
were  made,  interest  might  lawfully  be  taken  upon  loans  of 
the  surplus  revenue,  at  the  rate  of  7  per  cent  per  annum 
in  advance.  R.  S.  1843,  p.  251,  s.  95.— Id.  244,  s.  36. 
And  the  statute  fixing  the  rate  of  interest  generally,  and  de- 
fining the  offence  of  usury,  expressly  excepts  firom  its  oper- 
ation those  provisions  of  law  which  relate  to  the  loaning 
of  the  trust  funds  of  the  state.  Id.  583,  s.  38.  The  bonds 
declared  on  are  substantially  in  the  form  prescribed  by  the 
statute  to  be  taken  upon  loans;  and  in  the  absence  of  any 
averment  in  the  pleas  that  they  were  made  upon  any  other 
consideration,  the  presumption  is  that  they  were  given  for 
money  borrowed  firom  that  fund,  and,  consequently,  it  was 
not  usury  to  reserve  and  take  interest  upon  them  at  the 
rate  of  7  per  cent  per  aimum  in  advance. 
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There  is  some  difference  in  the  form  of  the  fourth  and  M»y  Term, 
fifth  pleas.  The  latter  states  the  usury  to  consist  in  the  ^oo^* 
taking  of  7  per  cent,  interest,  which  we  have  shown  was  Shook 
not  usurious.  The  fourth  plea  does  not  state  the  rate  of  Thb  Statb. 
interest  taken,  but  avers  that  interest  had  been  paid  by 
one  of  the  obligors,  upon  the  several  bonds,  to  the  amount 
of  600  dollars.  We  shall  not  stop  now  to  inquire  whether 
an  agent  of  the  state,  whose  duties  are  prescribed  by  law, 
can,  after  a  contract  has  been  made,  which  was  lawful  in 
its  inception,  impair  its  obligation  by  taking  an  excess  of 
interest.  He  has  certainly  no  warrant  from  his  principal, 
the  state,  for  the  illegal  act,  nor  is  there  any  presumption 
that  the  state  ratifies  the  unauthorized  act  of  her  agent; 
and  it  would  seem  to  follow  that  he  who  pays  an  excess  of 
interest,  under  such  circumstances,  must  suffer  for  his  own 
folly.  But  we  do  not  think  it  necessary,  at  present,  to 
decide  that  question.  There  is  no  averment,  in  the  fourth 
plea,  that  the  excess  was  taken  with  a  corrupt  intent.  In 
the  case  of  Reed  v.  Coakj  4  Ind.  B.  283,  it  was  held  that 
an  instrument  apparently  usurious,  could  not  be  shown  to 
have  been  made  so  without  a  corrupt  intent  In  the  case 
of  SiOUm  V.  Fktchery  6  Blackf.  362,  it  was  held  that  a  con- 
tract was  not  usurious,  if  the  excess  was  contracted  for  by 
mistake,  and  without  a  corrupt  intention;  and  evidence  of 
the  mistake  was  allowed.  The  conflict  between  these  two 
cases  is  apparent  ifather  than  real.  In  Reed  v.  Coaie^  the 
usury  appeared  on  the  face  of  the  instrument;  in  the  other 
case  it  did  not.  In  the  first  case,  to  have  admitted  evi* 
denee  that  the  note  was  made  to  draw  10  per  cent,  through 
ignorance  of  a  recent  change  of  the  law  in  relation  to 
interest,  would  have  been  a  departure  from  one  of  the 
soundest  and  most  imperative  rules  of  the  law.  But  in 
the  other  case,  a  note  not  usurious  on  its  face,  was  made 
for  too  large  a  sum,  by  an  erroneous  computation  made  by 
a  third  person  who  was  called  upon  to  draw  it.  This  fact 
was  proved,  and  correctly,  in  answer  to  a  defence  of  usury 
set  up  to  an  action  on  the  note.  In  the  case  of  Cohee  v. 
Cooper^  8  Black£  115,  it  was  held  that  a  plea  of  usury 
must  aver  that  the  agreement  to  take  it  was  corruptly 
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May  Term,   made.    In  that  case  the  excess  did  not  appear  upon  the 
^^^*      face  of  the  contract,  and,  in  such  a  case,  at  least,  however 
Shook      it  may  be  in  regard  to  those  where  it  does  appear,  the 
Tbs  Statb.  averment  of  a  ooirapt  purpose  is  indispensable. 

The  sixth  plea,  which  is  pleaded  to  the  first,  second  and 
third  counts  only,  states  that  Peter  and  Hezekiah  Shook 
were  sureties  for  David  P.  Shook  in  said  bonds;  that 
after  they  became  due,  to-wit,  on  the  23d  day  of  JEmttary, 
1848,  the  plaintifi^  without  the  defendant's  knowledge,  and 
against  his  will,  agreed  with  David  P.  Shooky  the  principal, 
that  in  consideration  that  he  would  pay  interest  thereon 
at  the  rate  of  7  per  cent  per  ammm  from  that  day  to  the 
23d  day  of  January^  1849,  the  plaintiff  would  give  day  of 
payment  until  the  latter  date;  that  (the  previous  interest 
having  been  paid)  the  said  David  P.  Shook  th^eupon  paid 
21  dollars,  being  7  per  cent  interest  in  advance,  and  that 
thereupon  the  plaintiff  gave  day  for  one  year,  and  until 
the  bringing  of  this  suit,  during  which  time  the  said  David 
P.  Shook  became  insolvent 

Supposing  it  competent  to  allege  that  the  state  entered 
into  an  agreement  of  the  kind  set  out  in  the  plea,  without 
the  intervention  of  some  agent  authorized  to  make  such  a 
contract,  which  is  not  pretended,  still  the  plea  is  defective 
because  it  shows  no  consideration  for  the  supposed  agree* 
ment  for  giving  day.  As  we  have  already  shown,  the 
bonds  in  question  drew  interest  at  the  rate  of  7  per  cent 
per  annum,  payable  in  advance,  and,  as  we  understand 
them,  the  interest  was  to  be  paid  annually.  It  was  evi* 
dently  the  intention  of  the  parties  that  time  might  be 
given  on  these  bonds  after  maturity.  The  first  was  due 
one  year  after  date,  the  interest  payable  in  advance,  and 
still  it  contains  this  stipulation,  ^^that  in  case  of  failure  to 
pay  any  instalment  of  interest,  the  said  principal  shall 
become  due  and  collectable,  together  with  all  arrears  of 
interest;  and  on  failure  to  pay  the  principal  or  interest 
when  due,  five  per  cent  damages  on  the  whole  sum  shall 
be  collected,  and  costs."  Now,  as  this  bond  was  due  one 
year  after  date,  and,  as  the  interest  for  that  year  had  been 
already  paid,  there  could  be  no  sense  in  a  stipulation  for 
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the  payment  of  iiitnre  instalments  ctf  interest  in  advance,  May  Tom, 
unless  fiirther  time  was  to  be  given.    The  tenn  ^payable      *^^ 
in  advance,"  of  itself^  necessarily  implied  that  at  k»st  one      Shook 
year's  delay  should  be  given  after  the  payment  of  an  instal*  x«b  Stati. 
ment  of  interest    And  we  think  this  intention  is  evident 
firom  the  language  of  all  tiie  several  bonds,  as  well  as  of 
that  which  should  first  became  due.    As  there  waa  no 
consideration  for  the  alleged  agreement,  it  was  not  obliga* 
tory  upon  any  party  to  it,  and  consequentty  it  was  not 
available  for  any  purpose.    The  demurrer  to  this  plea  was 
properly  sustained. 

The  second  plea  was,  that  the  bonds  sued  on  were  exe* 
cuted  without  any  consideration.  The  third  was  a  plea  of 
payment  Upon  the  trial  of  the  issues  joined  upon  these 
pleas,  it  appeared  in  evidence  that  previous  to  the  date  of 
ibe  said  bonds  there  was  a  deficiency  in  the  surplus  reve* 
nue  funds  of  Ripley  county,  and  that  the  board  of  com* 
missioners  appointed  an  agent  to  adjust  the  matter  with 
David  P.  Shook^  who  had  been  an  agent  for  the  loaning  of 
the  fund.  That  Shook  denied  that  the  funds  were  in  his 
hands,  but  alleged  that  they  w«re  in  the  hands  of  one 
WattSj  who  had  preceded  him  in  the  agency.  The  agent 
appointed  by  the  board  of  commissioners,  in  settlement  of 
the  defalcation,  took  firom  Dcmd  P.  Shook  the  bonds  in 
question,  with  the  other  obligors  as  his  sureties,  for  the 
amount  of  the  deficiency,  and  reported  his  doings  to  the 
board  of  commissioners,  who,  by  an  order  entoed  of  re- 
cord,  approved  the  settlement  It  furth^  appeared  that 
the  interest  had  been  paid  annually,  at  7  per  cent,  on  the 
first  and  last  of  said  bonds,  to  Jamuiry  2iy  1849,  and  on 
the  second  and  third  to  Jamiumy  23, 1850,  which  payments 
were  properly  indorsed  by  the  auditor. 

The  Circuit  Court  instructed  the  jury,  at  the  instance  of 
the  plaintiff^  among  other  things,  that  if  they  believed  firom 
the  evidence  that  tiie  bonds  were  given  in  satisfaction  of  a 
daim  which  the  state  had  against  Dcmd  P.  Shookj  for  a 
balance  alleged  to  have  been  in  his  hands,  at  the  time  the 
bonds  were  made,  the  plea  that  the  bonds  were  made  with* 
out  considemtion  is  not  sustained. 
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Mftj  Tem,  The  plaintiff  in  eiror  complains  of  this  instmctiony  by 
^^^*  which  he  nnderstands  the  jury  were  told  that  if  the  plain- 
8hook  tiff  pretended  to  have  a  claim  against  David  P,  Skookj 
Tkb  Statb.  and  if  the  bonds  were  given  for  the  adjustment  of  it,  how- 
ever false  or  groundless  it  may  have  been,  the  plaintiff 
was  entitled  to  their  verdict  We  think  the  import  of  the 
charge  is  misconceived.  The  instruction  was  not  upon  an 
abstract  question  of  law,  but  had  reference  to  the  proo£ 
Taken  in  connection  with  the  evidence,  nothing  can  be 
clearer  than  that  the  bonds  were  in  fact  given  for  a  consid- 
eration. It  is  an  unreasonable  presumption,  and  one  not  to 
be  indulged  in,  that  a  person  charged  with  a  defiadcation  to 
the  amount  of  near  700  dollars,  would  acknowledge  it  by 
giving  bonds  and  security  for  its  payment,  if  he  were  not 
in  fact  liable.  The  proof  in  the  case  scarcely  tends  to 
show  that  he  had  not  retained  the  money  in  his  hands, 
and  is  very  far  from  that  dear  evidence  which  would 
have  authorized  a  verdict  for  the  defendant  on  that  issue. 
Taken  in  connection  with  the  evidence,  the  instruction 
was  clearly  right 

Under  the  plea  of  payment  there  was  no  evidence  offer^ 
ed,  except  the  indorsements  of  the  payment  of  interest  as 
tiiey  appeared  on  the  bonds.  These  were  excluded  from 
the  amount  of  the  verdict,  which,  so  frur  as  that  plea  is 
concerned,  is  for  the  proper  amount 

The  amount  of  the  verdict  is  also  complained  o£  It 
appears  by  computation  that  it  includes  interest  at  7  per 
cent,  and  the  5  per  cent  damages  stipulated  for  in  the 
bonds.  There  is  no  issue  upon  the  record  to  which  any 
evidence  offered  would  have  been  applicable,  for  the  pur- 
pose of  reducing  the  amount  of  the  verdict;  but,  supposing 
the  defendant  entitled  to  show,  in  an  action  of  debt  upon 
specialty,  in  which  interest  is  sought  to  be  recovered  in 
the  form  of  damages  for  detention,  any  matter  proper  to 
reduce  the  amount,  we  think  it  is  not  shown  in  this  case. 
It  appears  from  the  evidence  that  the  bonds  were  given  to 
settle  a  defalcation,  and  they  were  made  in  the  form  re- 
quired upon  loans,  to  become  due  at  future  periods  of 
time,  with  interest  payable  annually,  and  we  are  to  pre- 
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snme  that  ihe  parties  intended  to  give  them  the  character  1^7  '^«^» 
of  a  loan.    It  was  of  little  consequence  whether  the  money      ^855. 
was  paid,  and  received  back  in  the  form  of  a  loan,  or  re-       Hals 
tained  by  Shook    Had  the  former  been  done,  the  bonds    Puwiss. 
would  have  been  in  substantially  the  same  form.    It  was 
treated  %y  the  parties  as  a  loan,  by  the  payment  of  interest 
firom  time  to  time,  and  we  think  the  jnry  had  a  right  so  to 
regard  it. 

Ptr  Chmams — The  judgment  is  affirmed,  with  1  per  cent 
damages  and  costs. 

E.  DumofU^  for  the  plainti£b. 

X  RynuMj  iot  the  state. 


Hale  and  Others  v.  PLUBmER  and  Others. 

By  tlie  chancery  pimcdoe,  if  afflrmatire  matter  in  an  answer  wfaidi  is  mode 
a  cross  Inll,  is  not  denied  either  by  a  replication  or  an  answer  to  it  as  s 
cross  bin,  it  is  taken  as  tree. 

A  release  of  dower  by  the  wifb  in  tiie  oATeyanoe  of  the  hnsband's  real  estate^ 
is  a  Talnable  consideration,  and  the  snm  to  be  paid  for  it  may  be  secored  to 
Ae  wiib  through  a  trustee,  if  the  parties  so  agree. 

The  -vnS^  of  a  partner  has  an  inchoate  r|g^t  of  dower  in  real  estate  of  the 
partnerslup,  upon  whidi  the  character  of  personalty  has  not  been  purposely 
impressed  by  the  partners,  and  which  is  not  needed  to  dischaiige  the  debts  of 
the  partnership  or  to  adjust  the  claims  of  tiie  partners  as  between  them- 
eelTee. 

ERROR  to  the  Floyd  CSrcoit  Conrt  Mm^, 

OooKiNs,  J. — This  was  a  bill  to  foreclose  a  mortgage^  ^ 
bronght  by  Plummet^  and  Be^tUm  and  wife,  against  Hale. 
TUhe  property  mortgaged  was  part  of  a  lot  in  the  city  of 
NeiO'-AOfaaiy.  The  mortgage  was  made  to  Phmm&Ty  as 
trastee  of  Mrs.  Benton^  to  secure  the  payment  of  ten  pro« 
nussory  notes  of  100  dollars  each*  The  first  and  second 
notes  having  been  paid,  and  the  third  and  fourth  being 
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Maj  Teim,  dne  and  unpaid,  thiB  bill  was  filed  to  foreclose  the  mort* 
^^^*      gage.    It  is  in  the  asual  tdmu 

Haui  HcUe^s  answer  admits  the  execution  of  the  notes  and 

Pluxxbr.  mortgage,  and  that  eight  of  the  notes  remain  unpaid.  He 
makes  his  answer  a  cross  biU,  and  sets  up  the  following 
facts:  That  previous  to  the  execution  of  the  mortgage,  he 
and  the  plainti£^  Benton^  had  been  partners  in  the  milling 
business;  that  their  partnership  property  consisted  of  cer^ 
tain  lots  in  New-Albany^  and  a  steam-mill  erected  thereon, 
and  three  lots  in  a  tract  known  as  GriffMs  tract,  in  Floj^ 
coonty ;  that  the  firm  of  Hale  and  Benkm  was  dissolved  at 
the  date  of  said  notes  and  mortgage,  being  in  debt  to  the 
amount  of  about  12,000  dollars;  that  Benton  conveyed  all 
bis  interest  in  the  partnership  property  to  Haie^  who  was 
to  pay  the  partnership  debts;  that  supposing  said  Hannah 
Benton  to  have  an  inchoate  right  of  dower  in  said  mill 
property,  he  gave  her  said  notes  and  mortgage  to  induce 
her  to  join  with  her  husband  in  said  conveyance,  her  sig- 
nature and  seal  to  said  conveyance  being  the  only  consid- 
eration  of  the  notes  and  mortgage ;  and  that  he  procured 
firom  the  creditors  of  the  firm  a  discharge  of  Benton  firom 
all  the  partnership  debts,  and  assumed  their  payment  him* 
sell 

The  cause  was  set  down  for  hearing  upon  the  bill  and 
answer.  The  Circuit  Court  held  the  answer  insufficient, 
and  a  final  decree  of  foreclosure  was  entered^  firom  which 
the  representatives  of  Hale^  who  is  dead,  prosecute  this 
writ  of  error. 

The  affirmative  matter  in  the  answer  not  having  been 
denied,  either  by  a  replication,  or  an  answer  to  it  as  a 
cross  bill,  must  be  taken  as  true;  and  we  are  to  consider 
whether  the  facts  stated  therein  show  that  the  notes  and 
mortgage  were  without  consideration. 

It  has  been  several  times  decided  by  this  Court,  that 
the  sale  of  an  inchoate  right  of  dower,  or  even  of  a  ri^t 
vested  by  the  death  of  the  husband,  can  not  be  made 
until  after  the  dower  has  been  set  apart  But  we  do  not 
view  this  transaction  as  coming  within  that  rule.  The 
sale  of  the  interest  of  Benton  in  the  partnership  property, 
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and  ihe  making  of  the  notes  and  mortgage,  were  concur-   ^^7  I'cnBy 
rent  acts,  and  most  be  viewed  as  parts  of  one  transaction.      ^^*^* 
The  sum  of  1,000  dollars,  secured  to  Mrs.  Benton  through       Halb 
her  tmstee,  by  means  of  this  mortgage,  must  be  regarded    Fluiqixb. 
as  a  part  of  tiie  consideration  for  tibe  sale  of  the  mill  pro- 
perty.   No  one  will  doubt,  we  presume,  that  a  release  of 
dower  by  the  wife,  in  a  conveyance  of  the  husband's  real 
estate,  is  a  valuable  consideration,  and  that  the  sum  to  be 
paid  for  it  may  as  well  be  secured  to  the  wife,  through  a 
trustee,  as  in  any  other  way,  if  the  parties  so  agree. 

But  it  may  be  answered,  the  widow  of  a  deceased  part- 
ner is  not  entitled  to  dower  in  real  estate,  held  for  partner- 
ship purposes.  It  is  true  that  real  estate  may  be  so  held 
for  partnership  purposes  as  to  exclude  the  widow's  right 
of  dower;  but  we  think  it  may  also  be  so  held  as  not  to 
exdnde  it  Mr.  Story  says,  that  ^so  far  as  the  partners 
and  their  creditors  are  concerned,  real  estate  belonging  to 
the  partnership  is,  in  equity,  treated  as  mere  personalty^ 
and  governed  by  the  general  doctrines  of  the  latter.  And 
so  it  will  be  deemed,  in  equity,  to  all  other  intents  and  pur^ 
poses,  if  the  partners  themselves  have,  by  their  agreement 
or  otherwise,  purposely  impressed  upon  it  the  character  of 
personalty."  Story  on  Partnership,  s.  93.  In  the  absence 
of  any  such  agreement  or  act,  the  same  writer  says,  there 
is  a  great  diversity  of  judicial  opinion,  and  of  judicial  de* 
dsion,  as  to  whether  it  is  to  be  treated  as  real  or  personal 
property.  Upon  looking  into  the  authorities,  JEnglish  and 
American^  it  is  quite  evident  that  the  effort  to  reconcile 
them  would  be  a  hopeless  task,  and  we  are  left  to  adopt 
what  seems  to  us  the  more  reasonable  rule  upon  the  subject. 
In  a  late  decision  in  New^York^  chancellor  Walworth  uses 
the  following  language:  ^  The  American  decisions  in  relap 
tion  to  real  estate  purchased  with  partnership  funds,  or  for 
the  use  of  the  firm,  are  various  and  conflicting.  But  I 
think  they  may  generally  be  considered  as  establishing 
these  two  principles.  JFVr^,  that  such  real  estate  is  in 
equity  chargeable  with  the  debts  of  the  co-partnership,  and 
with  any  balance  that  may  be  due  firom  one  co-partner  to 
another,  upon  the  winding  up  of  the  aibirs  of  the  firm. 
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May  Term,  Secondly ^  that  as  between  the  personal  repiesentatiyes  and 
^^^*  the  heirs  at  law  of  the  deceased  partner,  his  share  of  the 
^^^       snrplus  of  the  real  estate  of  the  co-partnership,  which  re- 

ThvxMMSL  mains  after  paying  the  debts  of  the  co-partnership,  and 
adjusting  all  the  equitable  claims  of  the  different  members 
of  the  firm,  as  between  themselves,  is  to  be  considered  and 
treated  as  real  estate.''  Buchan  v.  Sumner^  2  Barb.  Ch.  R. 
165.  See,  also,  Buckley  v.  Buckley,  11  Barb.  S.  C.  R.  44 
The  High  Court  of  Chancery  in  Maryland  has  adopted 
the  rule,  as  indicated  by  judge  jStory,  in  the  section  quoted 
from  his  work  on  Partnership.  That  Court  decided,  in  the 
case  of  Ooodbum  v.  Stevens j  that  the  real  estate  of  a  part- 
nership, though  regarded  in  a  Court  of  Equity  as  personal 
estate  for  all  partnership  purposes,  yet  in  the  absence  of 
an  express  or  implied  agreement,  indicating  an  intention 
to  convert  it  into  personal  estate,  it  will,  when  the  claims 
of  the  partnership  have  been  satisfied  and  the  partnership 
accounts  adjusted,  be  treated  in  a  Court  of  Equity  as  at 
law,  as  real  estate,  and  be  subject  to  the  dower  of  a  de« 
ceased  partner.    1  Md.  Ch.  Decisions  420. 

CoUyer  on  Partnership,  69,  states  the  proposition  gener- 
ally, thus:  If^  under  all  the  circumstances,  it  appear  that 
the  heir  is  to  have  a  beneficial  interest,  the  widow  of  the 
deceased  partner  will  be  entitled  to  dower.  For  this  doc- 
trine, the  writer  quotes  the  case  of  Bell  v.  Phyn^  7  Ves. 
453.  The  editor  of  CoUyer  states  that  the  deed  in  that 
case  was  to  the  partners,  their  heirs,  &c.,  a^  tenants  in 
commonj  which  is  not  shown  by  the  reported  case.  If  that 
fact  should  be  taken  as  a  modification  of  the  doctrine,  as 
stated  in  Ooodbum  v.  Stevens,  still  it  would  not  affect  the 
present  case.  We  are  not  informed  by  the  answer  what 
were  the  terms  of  the  partnership  between  Hale  and  Ben- 
ton. Nor  is  there  anything  in  the  case  to  show  that  the 
partners  have  impressed  upon  the  real  estate  held  by  the 
partnership  the  character  of  personal  property,  with  its 
incidents  only,  nor  that  it  was  necessary  to  pay  partner- 
ship debts.  Sale  has  undertaken  to  show  that  the  notes 
and  mortgage  were  given  without  consideration;  but  he 
has  failed  to  do  so.    Indeed,  it  appears  by  the  answer,  that 
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-Qie  partnership  debts  are  all  settled,  and  that  Benton  was   ^^J  ^«™> 
discharged  jBrom  them,  at  the  time  this  transaction  occur-      ^^^* 
red,  which  is  shown  by  a  recital  in  the  deed  from  Benton    Ukthakk 
and  wife  to  JETo/e,  annexed  to  the  answer  as  an  exhibit,  thb  Hbitxt 
It  appears  affirmatively,  therefore,  that  the  property  was    Tramu 
not  required  for  any  of  the  exigencies  of  the  partnership.    Compaht. 
It  may  have  been  worth  much  more  than  the  12,000  dol- 
lars which  the  firm  owed.     The  answer  does  not  state  its 
value,  and  the  parties  by  their  contract  estimated  it  at 
1,000  dollars,  at  least,  beyond  the  partnership  liabilities. 

We  conclude,  therefore,  that  as  this  case  is  presented  by 
the  answer,  Mrs.  Benton  had  a  contingent  right  of  dower 
in  the  property,  and  the  parties  having  by  their  contract 
put  their  estimate  upon  its  value,  there  is  not  shown  by 
the  answer  any  equitable  defence  to  the  complainants' 
bilL 

Per  OurianL — The  decree  is  affirmed,  with  1  per  cent, 
damages  and  costs. 

JBL  P.  Thomion^  J.  Collins  and  J,  C.  Moodey^  tot  the 

p]ftlTlt»ftl 

JZ.  Oraufordj  for  the  defendant. 


Unthank  v.  The  Henry  County  Turnpike  Company. 

Where  the  execution  of  a  written  faistmment,  reibrred  to  in  the  pleadings,  U 
ealkd  in  question,  it  moat,  hj  the  R.  S.  1852,  he  denied  either  hj  affidaTit 
before  trial,  or  by  a  pleading  nnder  oath. 

Sectiona  75  and  785  of  the  practice  act  do  not  apply  to  pleadings  in  denial  of 
the  ezecntion  of  written  instmments. 

The  charter  of  a  railroad  company  required  that  notice  of  tiie  demand  for  the 
payment  of  instalments  on  subscriptions,  should  be  published  in  a  newt- 
paper,  &c,  at  least  three  weeks  prior  to  the  day  the  instalments  became 
doe.  In  a  suit  to  recorer  instalments,  a  copy  of  the  publication  made  in 
the  newspaper,  accompanied  by  the  publisher's  oath  that  it  had  been  so 
published  for  three  wedks,  was  produced  in  eyidenoe.    On  objection  that  the 
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three  raooesuTe  pepen  in  which  tiie  notioe  was  pablithed  were  aol  pio- 

dnced,  Kdd,  that  the  evidence  waa  prima  Jade  sofllcient. 
In  a  Boit  bj  a  railroad  compan  j,  a  Btockhoider  is  a  competent  wttneas  for  the 
company. 

APPEAL  from  the  Senrp  Circuit  Court 
Stuart,  J^ — The  turnpike  company  sued  the  appeUant 
on  his  subscription  of  six  shares  of  stock  of  25  ddlais  each. 
The  complaint  alleges  the  subscription  to  have  been  made 
payable  as  the  directors  of  the  c(Hnpany  might  require; 
and  it  is  avened  that  the  directors  had  made  such  order, 
of  which  the  appellant  had  due  notice,  &c 

The  defendant  answered,  controverting  in  detail  the 
several  matters  alleged  in  the  complaint,  only  two  of 
which  negative  averments  raise  any  question  for  our  con- 
sideration. 

1.  He  denied,  with  some  circumlocution,  that  he  had 
subscribed  any  stock. 

2.  He  denied  that  the  directors  had  made  the  alleged 
order  for  the  payment  by  instalments,  and  negatived  no- 
tice, demand,  &c. 

Trial  by  the  Court,  and  judgment  for  the  plaintiff  for 
the  amount  of  the  subscription. 

The  evidence  is  properly  embraced  in  the  record. 

The  plaintiff  introduced  the  subscription  book,  with  the 
appellant's  name,  and  subscription  for  six  shares.  The 
defendant  offered  to  prove,  at  the  proper  time,  that  the 
name  was  not  in  his  hand-writing,  and  that  it  was  put 
there  without  his  authority.  But  on  objection  made,  the 
Court  excluded  the  evidence.  We  are  of  opinion  that 
the  ruling  was  correct.  The  trial  was  had  under  the  new 
practice.  The  act  of  1852  is  differently  expressed  from 
that  of  1843.  R.  S.  1843,  p.  711.  When  the  execution 
of  a  written  instrument  referred  to  in  the  pleadings,  is 
called  in  question,  it  must  be  denied  either  by  affidavit  be- 
fore trial,  or  by  a  pleading  under  oath.  2  R.  S.,  p.  44,  s.  80. 
Without  the  adoption  of  one  or  the  other  of  these  modes, 
the  defendant  should  not  be  allowed  to  question  the  execu- 
tion of  the  instrument.  For  by  the  80th  section,  supra^  he 
is  entitied  in  all  cases  to  have  inspection  before  pleading. 
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The  object  <^  thiB  is  to  enable  him  to  determine  whether  ^^  I'arm, 
the  wiitiiig  be  genuine.    If  it  is  a  forgery,  and  he  fails  to      ^Q*^* 
deny  its  execution  in  the  one  or  the  other  of  the  statutory    Uitthahk 
modes,  he  not  only  waives  proof  of  such  execution  on  the  xbs  Hxrar 
part  of  the  plaintLSj  but  precludes  himself  from  addressing   ^iI^SiSiici 
any  evidence  to  that  point    And  the  reason  is  obvious.    CoMPAirT. 
For  otherwise  the  parties  would  not  meet  on  equal  terms. 
The  plaintifF  would  be  taken  by  surprise.    Nothing  in  the 
record  would  indicate  that  the  execution  of  the  instrument 
was  to  be  contested ;  and  the  attack  on  a  vital  part  of  his 
case  would  have  to  be  met  without  notice  or  preparation. 

We  are  therefore  of  opinion  that  until  the  statutory 
basis  was  laid,  evidence  going  to  the  execntioB  of  the  sub- 
scription-paper was  inadmissible. 

It  is  urged  that  other  parts  of  the  revision  provide  that 
pleadings  put  in  under  oath  shall  not  have  any  more 
weight  or  impose  any  higher  proof  upon  the  opposite 
party.  2  R.  S.,  p.  44,  s.  75,  and  p.  205,  s.  785.  But  those 
sections  have  no  application  to  written  instruments,  if 
they  were  in  fc»rce.  And  section  75  has  been  so  amended 
as  to  except  section  80,  in  terms,  from  its  provisions.  Sec- 
tion 785  is  in  the  very  words  of  section  75.  The  amend- 
ing act  may  be  found  in  the  laws  of  1853,  p.  101.  But 
we  consider  section  80  sufficiently  explicit  to  bear  the 
construction  we  have  placed  upon  it,  whether  the  other 
sections  were  amended,  repealed,  or  in  fiill  force;  the  lan- 
guage and  context  of  those  sections  point  so  clearly  to  a 
different  subject-matter. 

2.  The  second  point  is  on  the  denial  of  the  order  or 
call  made  by  the  directors  for  the  payment  of  instalments. 
The  charter  of  the  company  requires  that  notice  of  the 
demand  for  the  payment  of  instalments  shall  be  published 
in  a  nevtrspaper  of  the  county,  at  least  three  weeks  prior 
to  the  day  the  instalments  are  made  due.  Local  Laws  of 
1849,  p.  403.  A  copy  of  such  order  and  publication  was 
produced  in  evidence,  and  admitted  over  the  objection  of 
the  appellant  The  point  of  objection  was  that  one  copy, 
with  the  oath  of  the  publisher  to  its  having  been  so  pub- 
lished three  weeks,  was  not  sufficient,  but  that  the  three 


128  CASES  IN  THE  SUPREME  COURT 

Mmj  Ttrm,  Bucoessive  papers  in  which  it  appeared  should  be  pioduced. 
____  The  evidence,  it  would  seem,  was  prima  facie  sufficient  to 
DiGKSBsoH  shift  the  burden  of  the  proof  upon  the  defendant  that  it 
Thb  Boau>  had  not  been  so  pubUshed 

hoitwm'ot  ^^^  Davis^  a  stockholder,  and  director  of  the  company, 
RipUT  Co.  was  introduced  as  a  witness.  He  was  objected  to  on  the 
ground  of  interest,  but  the  objection  was  oveimled.  That 
is  also  presented  by  bill  of  exceptions.  The  witness  was 
clearly  competent  This  we  have  aheady  decided  in  seve* 
ral  cases  not  yet  reported. 

On  the  subject  of  incompetence  by  reason  of  interest,  it 
is  proper  to  correct  a  mistake  in  McCall  v.  Seevers^  5  Ind. 
187.  The  opinion  was  originally  prepared  as  reported; 
but  in  consultation,  it  was  agreed  that  the  question  should 
be  decided  on  the  releases,  and  that  the  interest,  at  best, 
was  too  remote — striking  out  what  related  to  the  statute. 
By  some  inadvertence  it  was  not  stricken  out  at  the  time, 
and  was  overiooked  afterwards,  without  any  fault  of  the 
Reporter. 

Per  Curiam. — The  judgment  is  affirmed,  with  5  per  cent, 
damages  and  costs. 

W.  Chrosey  for  the  appellant. 

J.  T.  EJUoU  and  X  JEZ;  Mellette  for  the  appellees. 


ir^ 


DicEERSON  and  Another  v.  The  Board  of  Commissioners 
OF  RiPLET  County  and  Another. 

The  party  applying  for  an  iojimction  upon  tibe  collection  of  a  judgment,  was 
only  obliged,  by  the  B.  8. 1843,  to  indone  on  his  biU  a  rdease  of  ezrors  in 
tiie  judgment,  when  required  so  to  do  by  the  Court 

An  equitable  estoppel  is  thus  described:  Where  the  payee,  upon  an  agreement 
supported  by  a  sufficient  consideration,  extends  the  tlmo  of  payment  to  tiie 
principal,  without  the  consent  of  the  surety,  the  latter  is  discharged,  the 
payee  being  equitably  estopped. 

The  payment  of  interest  in  advance  is  a  sufficient  consideration  to  support  an 
agreement  for  further  forbearance. 
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Where  the  relation  of  princtpel  and  surety  exists  betvreen  the  makers  of  a    Haj  Term, 
written  tnstmment,  though  the  instrument  be  wholly  silent  as  to  which  is        1855. 

snretj,  and  even  be  joint  and  soyeral,  the  makers,  as  against  the  payee  or  "~ 

obligee,  for  the  purpose  of  letting  in  any  act  of  the  latter  tending  to  affect  •*^'<''^^**^* 
Ifae  collateral  relations  of  tiie  makers,  may  show  the  tme  relation  of  the  Thb  Boaxd 
makers  to  eadi  other.  ov  Comhis- 

An  agreement  with  the  principal,  in  order  to  release  the  surety  in  a  written  ^Ip?^!^qJ 
instrument,  need  not  operate  to  release  the  debt. 

A  surety  will  be  discharged  by  any  agreement  of  the  creditor  with  the  prin- 
cipal, which,  if  yiolated,  would  giye  the  surety  a  right  of  action. 

It  is  not  necessary,  to  dischaige  the  surety,  that  the  agreement  should  be  such 
as  he  oould  plead  in  bar  of  a  suit;  it  is  sufficient  if  it  fetter  and  embarrass 
the  discretion  of  the  creditor. 

An  instrument  under  seal  can  not  be  dlschaiged  by  a  mere  parol  agreement; 
but  where  tiie  agreement  is  executed,  the  act,  coupled  with  the  agreement, 
is  sufficient  to  discharge  the  obligation. 

An  equitable  estoppel  may  be  set  up  as  well  at  law  as  in  equity. 

That  a  party  has  mistaken  or  been  mlsadyised  as  to  his  rights,  and  so  failed  to 
set  up  a  defence  at  law,  does  not  entitle  him  to  relief  in  chancery. 

APPEAL  from  the  Ripley  Circuit  Court.  Monday, 

Stuart,  J- — Bill  in  chancery  by  sureties  to  enforce  an 
alleged  equitable  estoppeL 

The  bill  alleges  that  Dickerson  and  John  L.  Shook  were 
sureties,  and  David  P.  Shook  principal,  in  a  surplus  reve- 
nue bond  for  the  loan  of  203  dollars,  executed  on  the  11th 
of  February^  1847,  with  interest  payable  in  advance.  The 
bond  is  stated  to  have  been  joint  and  several,  but  that  the 
relation  of  principal  and  surety  subsisting  between  the 
obligors  was  well  known  to  the  county  officers  with  whom 
the  loan  was  negotiated.  It  was  due  February  11, 1848. 
On  the  third  of  Mkirch,  1848,  the  ninth  of  March,  1849,  and 
the  fifth  of  February,  1851,  respectively,  a  year's  interest 
was  paid  by  David  P.  Shook,  which  settled  the  interest 
payable  in  advance,  up  to  February  11, 1850. 

The  complainants  aver  that  in  consideration  of  these 
payments,  the  officers  having  control  of  the  surplus  reve- 
nue fund  extended  the  time  of  payment  of  the  principal 
sum  to  the  said  David,  without  the  consent  or  knowledge 
of  his  sureties. 

It  is  further  alleged,  that  in  September,  1851,  a  judgment 
at  law  was  recovered  on  the  bond  against  all  the  parties, 
by  default  And  the  reason  set  up  for  not  defending  at 
Vol.  VL— 9 
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Mftjr  Term,  law  is,  *' because  your  oratore  were  informed  and  believed 
^-^^  that  their  defence  was  of  an  equitable  and  not  of  a  legal 
DicKEBsov  nature,  and  hence  could  not  avail  themselves  of  their  said 
Tn  BoAXD  defence  at  law.'*  The  prayer  of  the  bill  is  for  answer,  &c^ 
ftioMJBRB'or  *'^^*  *^®  collection  of  the  judgment  be  enjoined,  and  for 
BiPLBT  Ck>.  general  relief. 

Demurrer  to  the  bill  sustained,  and,  on  complainants 
failing  to  amend,  dismissed. 

It  is  objected  that  there  is  no  release  of  errors.  The  ob- 
jection is  not  well  taken.  Addleman  v.  Mormon^  7  Blackf. 
31,  is  refeired  to  in  support  of  the  objection.  But  that 
decision  is  on  a  statute  different  from  the  one  governing 
this  case.  These  proceedings  were  had  while  the  statute 
of  1843  was  in  force.  The  provision  on  that  subject  is, 
that  ^^such  complainant  shall  indorse  and  sign  on  his  bill 
a  release  of  errors  in  said  judgment,  whenever  required  so 
to  do  by  the  judge  granting  such  injunction,  or  by  the 
Court"  R.  S.  1843,  p.  852,  s.  130.  To  make  the  objec- 
tion available,  it  should  appear  that  such  an  order  had 
been  made,  and  that  the  complainant  had  failed  to  comply. 
It  is  only  when  required  to  do  so,  that  he  is  to  indorse  a 
release  of  enrors  on  his  bill. 

The  main  question  in  the  case,  viz.,  the  doctrine  of 
equitable  estoppel,  though  urged  by  complainants,  is  not 
discussed  by  the  defendants'  counsel.  It  is  not  proposed 
to  go  into  it  further  than  the  case  made  in  the  biU  re- 
quires. 

Equitable  estoppel  is  generally  thus  defined:  When  the 
payee,  upon  an  agreement  supported  by  a  sufficient  con- 
sideration, extends  time  of  payment  to  the  principal,  with- 
out the  consent  of  the  surety,  the  latter  is  discharged,  the 
payee  being  equitably  estopped. 

The  instrument  by  which  these  parties  were  bound, 
reads  in  these  words:  "We,  or  either  of  us,  promise  to 
pay  to  the  state  of  i^dianoy  for  the  use  of  the  surplua 
revenue  deposited  with  the  state  of  Indiana^  on  or  before 
the  11th  day  of  February,  1848,  the  sum  of  203  dollars 
and  37  cents,  with  interest  thereon  at  the  rate  of  seven 
per  cent  per  annum  in  advance,  commencing  on  the  11th 
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day  of  February^  1847,  and  do  agree  that  in  case  of  failure  May  Term, 
to  pay  the  principal  or  interest  when  due,  five  per  cent.  ^^^' 
damages  on  the  whole  sum  due  shall  be  collected,  with  Dicksbsov 
costs,  by  action  of  debt,  in  any  Court  of  competent  juris-  thx  Boabd 
diction.  Witness  our  hands  and  seals,  February  11, 1847.  gj^^™^^ 
David  P.  Shookj  [sbal.]  Telford  Dkkerson^  [seal.]  John  Riplst  Co. 
L.  Shook,  [seal.]" 

Here,  it  will  be  perceived,  is  a  direct  liability  under  seaL 
The  sureties  do  not  undertake  collaterally.  The  agreement 
to  pay  is  joint  and  several,  and  made  directly  to  the  state, 
for  the  use,  &c.  These  features,  it  will  be  seen,  divest  the 
case  of  part  of  the  subtleties  surrounding  the  question. 

That  the  payment  of  interest  in  advance  is  a  sufficient 
consideration  to  support  an  agreement  for  further  forbear- 
ance, is  too  well  settfed  to  admit  of  discussion.  Bailey 
V.  Adams,  10  New  Hamp.  162. — Fowler  v.  Brooks,  13  id. 
240.— Mc  Comb  v.  EiUridge,  14  Ohio  348.— J3ar&er/  v.  Dur 
mont,  3  Ind.  346.  Here,  it  is  alleged,  that  upon  a  contract 
for  forbearance,  in  consideration  of  the  payment  of  inte- 
rest, the  time  was  extended  from  year  to  year  vtdthout  the 
consent  of  the  sureties. 

Without  stopping  to  inquire  what  subtle  distinctions 
the  authorities  draw  against  the  complainants,  even  on 
this  state  of  facts,  and  without  reference  to  the  surplus 
-revenue  acts,  we  proceed  at  once  to  the  main  question. 
Was  this  defence  available  in  equity  only,  or  was  it  also 
available  at  law  ? 

Admitting  it  to  have  been  available  in  equity  only,  it 
might  be  suggested  whether  the  bill  should  not  have  been 
filed  while  the  legal  proceedings  were  pending.  However 
that  may  be  is  not  so  material;  for  if  the  matter  set  up 
was  a  defence  at  law,  then  the  Court  below  was  correct  in 
dismissing  the  bilL 

The  leading  case  on  the  side  that  it  was  not  a  defence 
at  law,  is  Davey  v.  Prendergrass,  5  Bam.  and  Aid.  187. 
The  decisions  in  8  Price  467, 4  Wash.  620,  1  Mees.  and 
Welsh.  564,  Tate  v.  Wymxynd,  7  Blackf.  240,  Ca/rr  v.  How- 
ard,  8  id  190,  go  upon  the  authority  of  Davey  v.  Prender-^ 
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May  Term,  gras$y  supro.    So  the  doctrine  turns  on  the  autiiority  of 

^^^'      that  case.  y 

DicKBBtov  That  was  an  action  of  debt  on  a  surety  bona  conditioned 
Thb  Boaxd  for  the  payment,  in  one  month,  of  whatever  balance  might 
moSSTot  ^  *^^^^  ^^®  ^^  settlement,  not  exceeding  •£600.  The 
RiPLBT  Co.  second  plea  set  up  that  the  plaintifis  had,  by  parol  agree* 
ment,  without  the  privity  of  the  defendants,  given  time  to 
the  principal  to  pay,  by  instaknents  of  £100  a  month,  the 
balance  of  JC1,099  found  due  on  settlement,  and  a  war* 
rant  of  attorney  was  given  accordingly.  Abbott^  C.  J.,  puts 
the  decision  on  purely  technical  grounds.  Thus:  ^The 
ground  of  my  opinion  in  this  case,  is  that  general  rule  of 
the  common  law  which  requires  that  the  obligation  created 
by  an  instrument  under  seal  shall  be  discharged  by  force  of 
an  instrument  of  equal  validity."  In  the  separate  opinion 
of  Holropdj  justice,  it  is  said — ^^  The  mere  giving  time  by 
parol,  without  consideration,  is  not  even  binding  on  the 
party  himsell  That  [the  warrant  of  attorney]  was  cer- 
tainly a  good  consideration  for  the  forbearance.  But  a 
mere  engagement  not  to  sue  for  a  limited  time,  is  not  a 
release  in  law  of  the  original  debt.** 

This  decision  was  in  1821.  In  1836,  the  case  of  Ashbee 
V.  Pidduck^  often  relied  upon,  to  the  same  effect,  was 
made  in  the  Court  of  Exchequer.  There  three  persons 
had  signed  a  bond,  and  as  in  the  case  at  bar,  it  did  not 
appear  anywhere  on  the  face  of  the  bond  that  two  of 
them  were  sureties  for  the  other.  And  it  was  held  that  a 
release  by  the  obligee  to  the  representative  of.  one  of  the 
deceased  obligors,  was  no  answer  to  an  action  against  the 
surviving  obligors.    1  Mees.  and  Welsh.  364. 

The  American  editor  appends  a  note,  successfully  ques- 
tioning this  decision,  on  the  authority  both  of  American  and 
English  cases.  Among  others  he  cites  7%6  Bank  v.  Wood' 
wardy  5  N.  H.  99;  Oxford  v.  AUenj  3  Met.  255;  and  Bell 
V.  Banks  (by  Tindal^  C.  J.,)  3  Scott  N.  R.  503.  And  the 
report  shows  that  the  ruling  is  not  one  on  which  the  Court 
had  taken  time  to  advise,  but  is  given  in  a  conversational 
way  by  Abinger^  C.  B.,  in  the  course  of  the  argument  at 
bar. 
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From  the  opinions  of  the  judges  seriatim^  in  Davey  v.  >^7  Teim, 
PrendergrasSj  the  following  points  may  be  deduced  as  held      ^^^* 
^plicable  to  that  case:  Dickxiuoii 

1.  That  it  not  appearing  on  the  face  of  the  bond  that  thb  Boaxd 
flie  defendants  were  sureties,  it  could  not,  as  against  the  gfoMMOF 
obligee,  be  pleaded  and  shown  that  they  were  so.  Accord-  Biplbt  Co. 
ingly,  Askbee  v.  Pidducky  supra. 

2.  That  a  mere  engagement  not  to  sue  for  a  limited 
time,  even  supported  by  a  good  consideration,  is  not  a 
release  in  law  of  the  original  debt,  and  therefore  can  not 
operate  to  release  the  surety. 

3.  That  an  instrument  under  seal  can  not  be  released  or 
discharged  by  a  parol  agreement. 

On  the  first  point,  the  decisions  are  numerous  and  con- 
clusive against  the  ruling  of  the  English  Courts.  Harris 
V.  Brooks,  21  Pick.  1^.— Carpenter  v.  King,  9  Met  611.— 
The  Bank  v.  Hoge,  6  Ham.  11.— Bank  v.  Kent,  ,4  N.  H. 
221- — Aricher  v.  Douglass,  5  Denio  307. — Bell  v.  Banks, 
3  Scott,  N.  R.,  503.  And  to  the  same  effect,  though  with 
obvious  misgivings  on  the  part  of  the  Court,  Harbert  v. 
Dumont,  3  Ind.  346.  Carpenter  v.  King  was  debt  on  a 
judgment  rendered  on  a  joint  obligation,  without  any- 
thing on  its  face  to  show  that  one  was  merely  surety  for 
the  other.  After  judgment  against  both,  a  parol  assurance 
was  given  to  the  surety  that  it  was  paid.  It  was  held 
that,  even  in  the  absence  of  fraud,  the  defendant,  going 
behind  the  judgment,  might  show  the  collateral  relations 
subsisting  between  the  payors,  within  the  knowledge  of 
the  plaintiff,  and  thus  form  a  basis  for  the  defence  growing 
out  of  the  subsequent  acts  of  the  plaintiff  The  other 
authorities  are  directly  in  point  to  the  same  effect  In 
BeU  V.  Banks,  the  reasoning  of  Tindal,  C.  J.,  is  that  the 
giving  forbearance  to  the  principal,  without  the  knowledge 
of  the  surety,  is  a  legal  fraud  upon  the  latter;  and  the  de- 
fence growing  out  of  this  fact,  coupled  with  the  subsidiary 
relations  of  the  parties,  is  not  in  contravention  of  the  terms 
of  the  contract  In  Harbert  v.  Dunumt,  supra,  Harbert 
sued  Cheek,  Dumont  and  Glenn,  on  a  joint  and  several 
note.    Dumont  and  Glenn  pleaded  that  in  consideration  of 
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May  Tena,  the  receipt  of  nsnrionB  interest,  time  had  been  given  with- 
^^^'      out  consent,  &c,,  and  the  defence  was  sustained,  on  the 
DicKBssov  authority  of  an  English  case,  Owen  v.  fbrnan^  3  Eng.  L. 
Thb  Boabd  and  E.  R.  112.    It  may  therefore  be  regarded  as  settled, 
AroNXBs^or  ^^^^  ®^®^  ^  against  the  payee  or  obligee,  for  the  purpose 
HiFLBT  Co.  of  letting  in  any  act  of  the  plaintiff  tending  to  a£fect  the 
collateral  relations  of  the  defendants,  and  even  when  the 
instrument  is  joint  and  several,  and  wholly  silent  as  to 
which  is  surety,  the  true  situation  of  the  parties  as  prin- 
cipal and  surety  may  be  shown. 

2.  The  second  proposition  is  equally  untenable,  viz., 
^Hhat  a  mere  engagement  not  to  sue  for  a  limited  time, 
even  supported  by  a  good  consideration,  is  not  a  release  in 
law  of  the  original  debt,  and  therefore  can  not  operate  to 
release  the  surety."  The  error  is  in  assuming  that  to  re* 
lease  the  surety,  the  contract  must  be  such  as  to  release 
the  debt  as  to  all  the  parties.  This  is  not  necessary,  and 
is  not  claimed.  It  is  not  pretended  that  the  forbearance 
given  discharges  the  principal.  But  such  indulgence,  with- 
out consent,  &c,  is  set  up  as  an  act  of  the  plaintiff,  col- 
lateral to  the  main  contract,  which  entities  the  surety  to 
be  exonerated. 

That  the  forbearance  is  only  for  a  limited  time  can  not 
afiect  the  case.  The  suspension  of  the  right  to  sue  for  a 
month,  or  even  a  day,  is  as  effectual  to  release  the  surety 
as  a  year  or  two  years.  Fellows  v.  Prentiss^  3  Denio  512. 
The  existence  of  such  a  contract  for  delay  as,  if  violated, 
would  give  the  principal  debtor  a  right  of  action,  wiU  be 
sufficient  to  discharge  the  surety.  Such  contract  need  not 
deprive  the  creditor  of  the  power  of  suing.  It  need  not 
be  such  as  the  debtor  could  plead  in  bar  of  the  suit.  K 
it  fetter  and  embarrass  the  discretion  of  the  creditor,  it 
changes  the  situation  of  the  surety.  Owen  v.  JJoman,  as 
quoted  in  3  Ind.  349.— IWrtff  v.  Boynton,  23  Vt  142.— 
Smith  V.  Dai/i  id.  656. 

3.  The  third  position  assumed  in  Davey  v.  PrendergrasSj 
and  seemingly  sanctioned  in  7  Blackf.  260,  and  8  Blackf. 
190,  presents,  at  first  impression,  more  difficulty.  That  an 
instrument  under  seal  can  not  be  released  or  discharged  by 
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a  mere  paiol  agreement,  is  midonbtedly  the  law.    It  is  not  ^^J  ^«nn, 
claimed  that  so  long  as  the  common-law  doctrine  in  rela^*      1^55. 
tion  to  seab  prevails,  a  mere  parol  agreement  is  sufficient  Dickjuson 
to  discharge  a  writing  obligat<»y«    Bat  it  is  daimed  that  Thb  Boaxd 
acts  may  be  done  under  a  parol  agreement,  and  in  pnrsu-  ^foraM*oF 
ance  of  it,  which  may  have  that  effect    So  that  when  an  Biplbt  Co, 
executed  parol  agreement  is  set  up,  it  is  not  the  agreement 
alone,  but  the  thing  done  under  it,  that  is  reUed  upon. 
A  parol  agreement  to  receive  depreciated  bank  paper  in 
discharge  of  a  money  bond,  and  an  actual  receipt  of  it 
accordingly,  would  be  a  good  discharge  of  the  specialty. 
Here  it  is  not  the  parol  agreement  alone,  but  that  and  the 
act  done  under  it,  which  is  effectuaL 

It  is  upon  this  justly  recognized  distinction  that  the 
Ck>urts  which  have  ventured  to  question  the  English  deci- 
sions have  proceeded.  In  CorpetUer  v«  King^  the  Supreme 
Court  of  Massachusetts  apply  it  to  a  judgment  In  3%« 
Bamk  v.  LeavUt^  the  Supreme  Court  of  Ohio  apply  it  to  a 
specialty.  The  fiEusts  in  that  case  were  these:  A^bond  had 
been  executed  by  two  persons,  the  relations  of  ^whom,  as 
principal  and  surety,  were  known  to  the  plainti£^  though 
the  &ct  of  such  relation  did  not  appear  on  the  fieice  of  the 
instrument.  The  bank  accepted  a  confessed  judgment 
from  the  principal,  with  an  agreement  for  the  stay  of  exe- 
cution. By  the  terms  of  this  agreement,  forbearance  was 
extended  eighteen  months.  The  plea  setting  up  these  facts 
came  before  the  Court  on  demurrer.  The  Court  say*^<^  A 
surety  can  not  be  further  bound  than  by  the  terms  of  his 
imdertaking.  These  terms  can  not  be  changed  without 
his  consent  If  any  change  is  made,  to  the  prejudice  of 
his  rights,  without  such  consent,  he  may  hold  his  obliga- 
tion at  an  end.  Any  act  which  suspends  his  right  to  an 
instant  pursuit  of  such  remedy  as  belongs  to  sureties,  ab- 
solves him  from  his  liability.  The  defence  which  such  an 
act  gives  to  the  surety  is  one  proper  to  be  set  up  in  a 
Court  of  law.  The  doctrine  b  originally  of  chancery." 
And  2  Band.  333,  and  numerous  other  authorities,  are 
dted  ^ 


136  '        CASES  IN  THE  SUPREME  COURT 

May  Tem,       The  Bank  y.  Boge  was  an  action  on  a  joint  and  several 

^^^*      bond  against  three  obligCMrs.    Plea,  that  they  had  executed 

DioKBXflOH  the  specialty  as  sureties,  with  notice  of  that  fBuct  to  the 

Tm  BoAJtD  plaintiff,  and  that  the  bank  had  subsequentiy  bound  itself 

sioms'oir  ^  extend  the  time  to  the  principaL    Replication,  that  the 

BiPLBT  Co.  defendants  were  estopped  by  their  seal,  &c    But  the  Court 

say — ^^  There  is  no  attempt  here  to  deny  the  obligation  of 

this  paper  or  to  evade  its  admissions.    The  defence  sets 

up  a  distinct  and  independent  fact  beyond  the  terms  of 

the  writing,  not  controvertiDg  any  of  its  stipulations." 

6  Ham.  17. 

In  Arteher  v.  Douglass^  the  obligors  of  a  bond  given  to 
indemnify  the  sheriff,  were  permitted  to  show  that  they 
were  sureties,  and  so  enable  them  to  set  up  in  defence  that 
the  principal  had  been  released.  5  Denio  307. 
.  We  therefore  conclude,  on  the  weight  of  the  American 
I  authorities,  that  the  doctrine  of  equitable  estoppel  is  a 
defence  available  at  law  as  well  as  in  equity. 

Whether  the  facts  here  set  up  for  relief  in  chancery 
would  have  constituted  a  good  and  complete  defence  at 
law,  we  do  not  decide.  It  is  not  before  us.  Nor  do  we 
give  any  intimation  what  effect  we  think  our  statutes  in 
relation  to  sureties  generally  might  have  on  such  questions 
in  a  Court  of  law.  Nor  particularly  do  we  decide  what 
may  be  the  effect  of  the  provisions  of  the  statute  in  rela- 
tion to  the  surplus  revenue,  on  the  case  at  bar. 

All  we  do  decide  is,  that  the  matter  set  up,  if  a  defence 
at  all,  was  available  at  law.  Thai  the  defendants  were 
presumed  to  know.  That  they  were  otherwise  advised 
and  believed,  does  not  avail.  PlM  v.  ScoU^  6  Blackf.  389. 
They  have  had  their  day  in  Court  That  a  party  has  mis- 
taken his  rights,  and  so  failed  to  make  his  defence  at  law, 
does  not  entitie  him  to  relief  in  chancery.  Hainez  v.  ScoUy 
13  Ohio  7.—Rabum  v.  Shortridgey  2  Black£  480.— Park  v. 
Mortony  5  id.  1,  and  the  authorities  there  cited* 

Per  Curiam. — The  decree  is  affirmed  with  costs. 
f  E.  Dumoniy  for  the  appellants. 
J.  Ryman^  for  the  appellees. 
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Thb  FRANKiiiif  Insurance  Company  i;*  Culver. 

Tb»  condition  of  ui  insiiranee  policj  iasned  to  the  plaJntUT,  prorided  that  per- 
sons sustaining  loss  by  fire^  should  forthwith  giye  notice  thereof,  in  writings 
to  die  company  or  their  agent,  and  as  soon  after  as  possible,  deliver  as  par- 
ticolar  an  acconnt  of  their  loss  as  the  nature  of  the  case  would  admit  of,  (and 
if  within  their  power,  render  to  the  company  a  schedule  of  the  artidea 
destroyed  or  damaged,  stating  article  by  article,)  signed  wifli  their  proper 
hands,  and  that  they  should  accompany  the  same  with  their  oath  or  affirma- 
tion, declaring  the  acconnt  to  be  just,  &c.,  and  what  was  the  cash  value  of 
tiie  subject  insured.  Whenever  demanded  in  writing,  they  were  also  ro- 
quired  to  produce  an  exhibit  of  their  books  of  account,  and  vouchers  in 
support  of  their  daim,  and  permit  extracts  and  copies  thereof  to  be  made, 
&c.  The  conditions  further  provided  that  any  fraud  or  false  swearing  by  the 
insured,  should  cause  a  forfeiture  of  all  claims,  and  be  a  bar  to  all  remedies 
under  tiie  policy.  In  a  suit  upon  tiie  policy  for  a  loss  of  tiie  subject  insured, 
the  plaintiff  exhibited  the  statement  funished  by  him  to  the  company  under 
oath,  as  follows:  "One-story  frame-house,  200  dollars;  dry  goods,  1,000 
dollars;  groceries,  150  dollars ;  queensware,  35  dollars;  hardware,  25  dollars; 
the  whole,  1,400  dollars."  The  statement  further  showed  that  all  the  biUa 
of  goods  purchased  by  him,  were  consumed  by  the  fire,  and  that  he  was  there- 
fore nnable  to  make  out  an  invoice  of  the  items  and  cost  of  the  arliclea 
destroyed,  but  that  to  the  best  of  his  knowledge  and  belief,  said  statement 
was  true  and  just,  and  the  fair  cash  value  of  the  goods  was  between  1,400 
and  1,500  dollars.  Tx  also  appeared  in  evidence  that  tfie  plaistiff's  iD> 
voices  were  consumed  with  his  goods,  and  tiiat  he  had  no  copies,  and  that 
the  company's  secretary  had  called  on  him  to  sign  an  instrument  requestiDg 
the  persons  from  whom  he  had  purchased  the  goods,  to  funush  the  amounts 
of  the  invoices,  but  that  he  had  refused  to  do  so.  The  plaintiff  obtained  a 
verdict  and  judgment  for  200  dollars  less  tliaa  die  amount  of  his  loss  as  alleged 
in  his  statement  to  the  company. 

Held,  tfaja  the  plaintiff  was  not  required  by  the  condidons  of  the  policy  to  sign 
the  instrument  presented  by  the  company's  secretary. 

Hdd,  also,  that  the  excess  of  the  plaintiff's  daha,  as  furnished  to  tiie  company, 
over  the  verdict,  did  not  show  him  to  have  been  guilty  of  "  false  swearing.'' 

Htid,  also,  that  by  "false  swearing"  was  meant,  the  swearing  to  a  fidse  state- 
ment knowingly. 

An  ittstmction  wQl  be  presumed  to  have  been  pertinent  to  the  evidence,  where 
tiie  oontrary  does  not  appear. 


May  Term, 
1855, 

Tn  Fkairx- 
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APPEAL  from  the  Johnson  Circuit  Court. 

Dayison,  Jd — Assumpsit  by  Culver  against  the  FrankKn 
hhsurcmce  Company^  upon  a  policy  against  fire,  for  1,400 
dollars,  on  a  store-house  and  stock  of  goods,  viz^  200  dol- 
lars on  the  house  and  1,200  dollars  on  the  goods.  The 
policy  was  issued  March  10, 1852,  for  one  year  from  that 
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Uaj  Temi,  date,  and  on  the  3d  of  April  following,  the  store-house, 
^^^'      with  all  the  goods,  was  consmned  by  fire.    Plea,  the  gene- 
Thb  Fravk-  ral  issue.    Verdict  in  favor  of  the  plaintiff  for  1,200  dollars. 
AvcB  Co.     New  trial  refused,  and  judgment 

Qj^.^  The  policy,  among  otiier  conditions,  contained  the  follow- 
ing :  ^  Persons  sustaining  loss  by  fire,  shall  forthwith  give 
notice  thereof  in  writing  to  the  company  or  their  agent, 
and,  as  soon  after  as  possible,  deliver  as  particular  an  ac- 
count of  their  loss  as  the  nature  of  the  case  will  admit, 
(and  if  within  their  power,  render  to  the  company  a  sche- 
dule of  articles  destroyed  or  damaged,  stating  artide  by 
article,)  signed  with  their  proper  hands ;  and  they  shall 
accompany  the  same  with  tiieir  oath  or  affirmation  declare 
ing  the  said  account  to  be  just,"  &c» ;  ^  also  what  was  the 
cash  value  of  the  subject  insured,"  &c  "  And  whenever 
required  in  writing,  the  insured  shall  produce  an  exhibit  of 
their  books  of  account  and  vouchers  to  the  insurers,  in  sup- 
port of  their  daim,  and  permit  exbracts  and  copies  thereof 
to  be  made,"  &c.  ^  Any  firaud  or  fedse  swearing  by  the 
insured  shall  cause  a  forfeiture  of  all  claims,  and  shall  be  a 
fall  bar  to  aU  remedies  under  the  policy." 

The  property  desiioyed,  and  its  value,  was  stated  by 
Culver  J  under  oath,  to  be  as  follows:  "One-story  firame 
store-house,  200  dollars.  Dry  goods,  1,000  dollars.  Gro- 
ceries, 150  dollars.  Queensware,  25  dollars.  Hardware, 
25  dollars.     The  whole,  1/100  dollars." 

His  statement  further  shows  that  all  the  bills  of  goods 
purchased  by  him  were  consumed  by  the  fiire,  and  he  was, 
therefore,  unable  to  make  out  an  invoice  of  the  items  and 
cost  of  each  article  destroyed ;  but  that  to  the  best  of  his 
knowledge  and  belief^  the  above  was  true  and  just ;  and 
that  the  fair  cash  value  of  said  house  and  goods  was  be- 
tween 1,400  and  1,500  dollars,  according  to  the  best  of  his 
judgment. 

All  the  evidence  is  not  set  out  in  the  reecnrd ;  but  it  was 
shown  that  the  plaintiff's  invoices  were  consumed  with  hifi 
goods,  and  that  he  had  no  copies;  that  the  defendants' 
secretary  had  called  on  him  to  sign  an  instrument  ii| 
writing,  requesting  the  persons  firom  whom  he  had  pur- 
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chased  the  goods  to  furnish  the  amounts  of  the  invoices,  ^^7  '^«n>^> 
but  that  he  declined  doing  so.  ^^^' 

In  relation  to  this  evidence,  the  Court  charged,  that  "  if  Th»  Frahx- 
tiie  plaintiff  furnished  tiie  names  of  the  merchants  from    ahcs  Ck>. 
vriiom  he  had  purchased,  he  did  all  that  was  his  dutj     cu^vsb. 
prima  facie.    Had  the  defendant  applied  to  the  names  fur- 
nished, foi  copies  of  the  invoices,  and  they  had  declined 
famishing  them,  without  the  plaintiff's  consent,  his  refusal 
to  give  it,  would  afford  a  strong  presumption  in  favor  of  a 
low  assessment." 

This  instruction  is  said  to  be  objectionable.  We  are 
not  of  that  opinion.  There  is  nothing  in  the  conditions 
annexed  to  the  policy  which  required  the  plaintiff  to  sign 
tiie  instrument  proposed  by  the  defendants'  secretary.  The 
charge  must  be  presumed  to  have  been  pertinent  to  tiie 
evidence,  and  it  may,  therefore,  be  inferred  that  there  was 
evidence  tending  to  show  that  the  {daintiff  furnished  the 
names  of  the  merchants  from  whom  he  purchased ;  also 
that  there  was  no  proof  that  they  declined  for  virant  of  his 
consent  This  being  the  case,  we  think  the  jury  were  cor^ 
rectly  instructed. 

The  amount  claimed,  by  the  preliminary  affidavit,  ap- 
pears to  exceed  the  verdict  200  dollars,  which  excess,  it  is 
contended,  shows  the  plaintiff  to  have  been  guilty  of  false 
swearing  and  entitles  the  defendant  to  a  new  triaL  The 
jury  were  distinctly  told,  that  ^  if  it  appeared,  from  the 
evidence,  that  the  plaintiff,  in  his  sworn  statement,  Amoir- 
ingly  exaggerated  his  loss,  they  were  bound  to  find  for  the 
defendant."  It  can  not  be  assumed  that  this  instruction 
WBA  disregarded.  And  if  it  was  a  correct  exposition  of  the 
law,  the  new  trial  was  properly  refused ;  because  the  point 
involved  in  the  charge  of  the  Court  raised  a  question  of 
&ct  peculiarly  for  the  consideration  of  the  jury. 

The  appellant  contends  that  the  error  of  the  inslaruction 
consists  in  the  use  of  the  term  ^knowingly;"  ^Hhat  false 
swearing  knounngly  is  perjury,  which,  in  law,  is  not  synon- 
ymous with  false  swearing!^  We  are  not  prepared  to 
admit  that  interpretation,  as  applicable  to  the  contract  be- 
fore us;  because  it  induces  the  conclusion  that  a  mere 
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M»5  Tam,  mistake,  in  the  plaintiff's  estimate  of  the  property  con- 
^^^*  sumed,  wonld  "  cause  a  forfeiture  of  all  his  claims  under 
Th«  Fbahk-  the  policy,"  which,  in  our  opinion,  would  be  an  absurdity. 
ANCB  Co.  No  false  swearing  by  the  assured  in  relation  to  the  extent 
CuLTBB.  ^^  ^  ^^^  should  be  allowed  to  defeat  a  recovery,  unless 
it  be  intentionally  false.  Moore  y.  l%e  Protection  jBinir- 
ance  Company^  16  Shep.  STk — Angell  on  Fire  and  Life  In- 
surance, s.  260,  and  note. 

In  the  present  case,  no  basis  existed  by  which  the 
amount  destroyed  could  be  ascertained  with  any  degree  of 
accuracy.  The  invoices  having  been  consumed  wilh  the 
goods,  and  there  being  no  other  account  of  the  stock  on 
hand,  the  statement  of  the  insured  could  be  nothing  more 
than  the  result  of  his  own  deliberate  judgment,  without 
the  means  of  testing  its  correctness  by  numerical  calcula- 
tion. Whether,  in  the  language  of  the  instruction,  he 
^knowingly  exaggerated  his  loss,''  was  for  the  jury  to 
determine.  The  value  of  the  property,  as  estimated  by 
the  insured,  it  must  be  presumed,  was  properly  considered 
with  all  the  other  evidence  upon  the  same  point.  And 
though  the  jury,  in  view  of  all  the  facts,  may  have  been 
convinced  that  he  had  erred  in  opinion,  still  they  may 
have  found  such  error  to  exist  without  any  dishon^ 
intention. 

If  the  evidence  was  on  the  record,  we  might  look  into 
it,  and  determine  whether  the  verdict  accorded  with  the 
proofs ;  but  as  the  case  stands  before  us,  the  finding  of  the 
jury  must  be  deemed  a  proper  conclusion  froia  the  facts 
proved  on  the  triaL 

Per  Curianh — The  judgment  is  aflS[rmed,  with  5  per  cent, 
dameiges  and  costs. 

F.  M.  Finch  and  &  Major ^  for  the  appellants. 

O.  M.  Overstreetj  A  j5.  Hunter j  L.  Barbour  and  A.  O. 
Porter  J  for  the  appellee. 
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The  Lafayette  anb  Indianapolis  Railroad  Company  v. 

Shrineil 

Section  2  of  tiie  ftct  of  1853  to  proTide  compeiuatioii  to  the  owners  of  animals 
killed  or  injured  by  the  cars,  &c,  of  anj  railroad  oompanj,  &c.,  excludes 
from  the  oonsideration  of  the  jury,  m  a  suit  against  any  such  company  for 
the  destmction  of  stock  by  their  cars,  any  consideration  of  the  question 
whedier  the  injury  was  tiie  result  of  wilful  misconduct  or  negligence,  or  of 
nnaToidable  accident. 

That  act  is  not  applicable  to  a  case  where  the  injury  is  done  by  the  cars  at  the 
crossing  of  a  public  street  in  a  city,  the  company  having  no  right  to  erect  a 
fence  thereon. 

In  a  suit,  under  the  common  law,  against  a  railroad  company,  for  an  injury 
done  by  their  can  to  animals,  the  question  whether  the  iijury  was  occa- 
sioned by  negligence,,  misconduct,  or  unayoidable  accident,  is  open  for  the 
oonsideratbn  of  the  jury. 

The  common  law  imposes  on  the  owner  of  domestic  animals  the  duty  of  keep- 
ing them  on  his  own  land  or  within  enclosures,  and  he  becomes  a  wrong- 
doer if  any  of  them  escape  or  stray  off  upon  the  lands  of  another  person. 

This,  as  a  general  rule,  is  the  law  in  this  state. 

If  an  animal  is  wrongfolly  on  the  track  of  a  railroad,  but  is  injured,  while  on 
the  same,  by  tiie  gross  negligence  or  wilful  misconduct  of  the  company's 
agents,  the  company  is  liable. 

The  law  requires  that  a  train  of  cars  in  passing  through  a  town  shall  be  run 
with  a  greater  degree  of  care,  and  hence  at  a  less  rate  of  speed,  than  is 
generally  obserrod  in  the  moToment  of  the  train. 


Kay  Term, 
1855. 

Thb  Lavat- 
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APPEAL  from  the  Tippecanoe  Court  of  Ck>inmon  Pleas. 

Davison,  J. — This  action  was  originally  commenced  be- 
fore a  justice  of  the  peace,  to  recover  the  value  of  a  cow 
injured  and  destroyed  by  a  locomotive  of  said  company, 
while  running  on  their  road.  The  justice  gave  judgment 
in  favor  of  Shriner^  the  plaintiff  below,  for  30  dollars.  The 
company  appealed.  In  the  Common  Pleas,  the  Court  tried 
the  cause  and  found  for  the  plaintiff  30  dollars,  rendered  a 
judgment  in  his  favor  for  60  doUars,  and  also  for  a  docket- 
fee  of  5  dollars,  and  costs  of  suit. 

The  foUowing  are  the  material  facts:  The  cow  described 
in  the  complaint  was  worth  30  dollars,  and  belonged  to 
Shriner.  On  the  22d  of  December^  1853,  she  was  seen  on 
the  track  of  the  Lafayette  and  Indianapolis  Railroad^  with 
other  cows,  within  the  corporate  limits  of  the  town  of 


Monday, 
ifay28. 


142 


CASES  IN  THE  SUPEEMB  COURT 


1855. 

Thb  ItxrxT' 

■TTB  AMJ>  ht' 
DIAirXPOLIS 

Bailsoad 

COMPAHT 
T. 

SmnrsB. 


Lafayette^  at  a  place  where  the  track  crosses  one  of  the 
streets  of  said  town.  A  locomotive  and  train  of  cars  were 
then  approaching.  When  some  fifty  yards  from  the  cows, 
the  whistle  of  the  locomotive  was  blown  in  the  usual  way, 
but  the  speed  of  the  train  was  not  slackened.  It  was  going 
rather  faster  than  usuaL  All  the  cows  got  off  the  track; 
but  directly  afterwards  the  plaintiff's  cow  attempted  to 
cross  in  front  of  the  locomotive,  was  caught,  thrown  off 
the  track  and  greatly  injured.  No  attempt  was  made  to 
stop  the  train.    After  the  cow  was  thrown  off  it  passed  on. 

The  plaintiff  resided  in  Lafayette^  some  squares  from 
the  railroad  For  two  years  prior  to  the  time  the  cow  was 
injured,  she  had  been  permitted  to  go  at  large  during  the 
day,  going  wherever  she  pleased,  unrestrained,  and  fre- 
quently crossing  the  railroad  track.  She  was  stabled  at 
night 

The  general  custom  of  the  larger  number  of  persons 
living  in  Lafayette^  and  owning  cows,  was,  both  before 
and  since  the  construction  of  said  road,  to  let  them  go  at 
large  to  pasture. 

The  railroad  track  is  not  fenced. 

Upon  the  case  made  by  the  evidence,  it  becomes  neces* 
sary  for  us  to  inquire,  whether  the  injury  to  the  cow  arose 
under  circumstances  which  render  the  company  liable  in 
this  action.    This  is  the  general  question  in  the  case. 

An  act  approved  March  1, 1853,  provides — 

1.  ^<  That  whenever  any  animal  or  animals  shall  be  killed 
or  injured  by  the  cars  or  locomotives,  or  other  carriages 
used  on  any  railroad  in  this  state,"  the  owner  may  sue 
before  a  justice  of  the  peace. 

2.  *'On  the  hearing  of  said  cause,  the  justice  or  jury 
trying  the  same  shall  give  judgment  for  the  plaintiff  for 
the  value  of  the  animal  destroyed  or  injury  iniOicted,  with- 
out regard  to  the  question  whether  such  injury  or  destruc- 
tion was  the  result  of  wilful  misconduct  or  negligence,  or 
the  result  of  unavoidable  accident. 

3.  ^<  If  the  defendant  shall  appeal  from  such  judgment, 
and  shall  not  reduce  the  damages  assessed  twenty  per 
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oent^  the  appellate  Court  shall  give  judgment  for  double   ^^7  '^^m^* 
the  amount  of  damages  assessed  in  such  appellate  Court,      ^^^* 
and  a  docket-fee  of  five  dollars*  The  Latat- 

4.  ^^This  act  shall  not  apply  to  any  railroad  securely  diavapoub 


fenced  in  and  su6h  fence  properly  maintained  by  such 
company.''     Acts  of  1853,  p.  113. 

It  has  been  decided  in  New  •York  that  "a  railroad  com- 
pany, by  omitting  to  fence  its  road,  is  not  made  responsible 
for  injuries  done  by  their  locomotive  to  cattle  straying  upon 
their  track,  through  the  negligence  or  carelessness  of  their 
owner."  Marsh  v.  Uie  N.  Y.  and  &  Railroad  Company^ 
14  Barb.  364. 

This  dkse  is  relied  on  by  the  appellant  as  directly  in 
point.  The  decision  itself  may  be  correct;  but  it  is  based 
upon  a  statutory  provision  which  seems  to  be  essentially 
dissimilar  to  the  one  above  quoted.  The  NeW'Tork  stat- 
ute, after  requiring  railroad  companies  to  erect  and  main- 
tain fences  on  the  sides  of  their  roads,  and  cattle-guards 
at  all  road  crossings,  provides  that  until  such  fences  and 
cattle-guards  shall  be  made,  the  corporations  and  their 
agents  shall  respectively  be  liable  for  all  damages  which 
shall  be  done  by  their  agents  or  engines,  to  catUe,  horses, 
or  other  animals  thereon;  but  after  such  fences  and  cattle- 
guards  shall  be  made,  the  corporation  shall  not  be  liable 
for  any  such  damages,  unless  from  acts  negligently  or  wil* 
fully  done. 

This  provision  the  Court,  in  the  case  cited,  say,  renders 
the  companies  responsible  when  they  omit  to  make  fences 
or  cattle-guards,  if  damages  lure  caused  by  them,  whether 
from  carelessness,  wilfrdness,  or  inevitable  accident;  but  it 
does  not  make  them  answerable  for  the  negligence  or  wil- 
ful misconduct  of  those  who,  from  such  causes,  sustain 
injury  from  them. 

This  may  be  a  correct  exposition  of  the  legislative  enact- 
ment upon  which  the  above  decision  is  founded;  but  our 
statute,  it  seems  to  us,  will  admit  of  no  such  construction. 
It  provides  that  judgment  shall  be  given  for  the  plaintiff, 
^'without  regard  to  the  question  whether  such  injury  or  des- 
truction was  the  result  of  wilful  misconduct  or  negligence. 
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May  Tenn,  or  the  result  of  inevitable  accident."  As  we  understand 
^^^*  the  second  provision,  it  excludes  entirely  the  questions  of 
Thb  Lafit-  negligence,  unavoidable  accident,  and  even  wilful  misoon- 
DiAXAPOLis  duct,  from  the  consideration  of  the  justice  or  jury  trying 
^WAKT  *^®  cause.  In  effect,  the  act  declares  that  these  questions 
^v^_  shall  not  be  raised  by  either  party,  in  any  case  [nrosecuted 
under  it,  when  it  is  shown  that  the  company  have  omit- 
ted to  fence  their  road.  Williams  v.  The  New^Albaany  and 
Salem  Railroad  Company^  5  Ind.  R.  111. 

But  the  main  question  to  be  considered  is.  Does  the 
statute  at  all  apply  to  the  facts  of  this  case?  The  place 
where  the  accident  occuired  was  on  a  street  in  Lafayette. 
Could  the  company  rightfully  erect  a  fence  at  tiiat  place  ? 
The  statute,  it  is  true,  allows  the  road  to  be  securely 
fenced;  but  did  the  legislature  intend  to  authorize  railroad 
companies  to  endoee  streets  in  a  town  against  the  use  of 
the  public?  Such  enclosure  would  be  a  nuisance;  and  a 
literal  construction  of  the  statute  in  that  respect  would 
involve  an  absurdity.  ^  The  reason  and  intention  of  the 
lawgiver  will  control  the  strict  letter  of  the  law,  when  the 
latter  would  lead  to  palpable  injustice  and  contradiction." 
1  Kent's  Comm.,  p.  462.  The  company  could  not  lawfully 
erect  a  fence  at  the  place  where  the  cow  was  injured; 
hence,  the  want  of  such  fence  can  not  be  held  to  have 
been  the  cause  of  the  accident 

Tliis  case  is,  therefore,  not  within  the  statute.  It  must 
be  governed  by  common-law  rule,  and  by  that  rule  all  the 
questions  of  negligence,  wilful  misconduct,  and  inevitable 
accident,  so  far  as  they  may  arise  in  the  record,  are  open 
for  consideration.  1  American  Railroad  Cases  210. — 11 
Barb.  (N.  Y.)  R.  112.— 13  id.  390. 

But  this  reasoning  leads  to  a  conclusion  adverse  to  the 
validity  of  the  judgment,  because,  from  the  sum  recovered, 
being  double  the  amount  found  in  damages,  it  is  evident 
that  the  Court  below,  in  trying  the  cause  and  rendering 
judgment,  proceeded  under  the  provisions  of  the  act  above 
quoted.  We  have  seen  that  these  provisions  do  not  apply 
to  the  case  before  us.  Hence,  the  decision  must  be  con- 
sidered erroneous. 
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The  common  law  imposes  on  the  owner  of  domestic  ^^7  Term, 
animals  the  duty  of  keeping  them  on  his  own  lands,  or      ^^^* 
within  endosnres,  and  he  becomes  a  wrong-doer  if  any  'I^  IAfat- 
of  them  escape  or  stray  off  upon  the  lands  of  another,  dxavapoub* 
3  Blacks.  Comm.  209,  211.— WeUs  v.  Howell^  19  Johns,    c^^^ 
B.  385.    This,  as  a  general  role,  prevails  in  LuUanOj  and         ▼- 
may  be  held  applicable  to  the  facts  of  this  case.    WUliams 
▼•  Jjhe  New- Albany  and  Salem  Railroad  Co.j  s^pra.    The 
plaintiff  might  lawfully  have  driven  his  cow  along  the 
street  and  across  the  raifaroad  track,  but  he  had  no  right, 
under  the  circumstances,  to  permit  her  to  go  at  large, 
wherever  she  pleased,  unrestrained,  especially  when  this 
permission  was  in  the  immediate  vicinity  of  a  railroad, 
in  a  city,  where  the  company  owning  the  road  were  not 
allowed  to  ^enoe  it 

Still,  though  the  cow,  when  the  injury  occurred,  may  t 
have  been  wrongfully  on  the  track,  if  the  damage  resulted  \ 
from  gross  negligence  or  wilful  misconduct,  on  the  part 
of  the  company's  agents,  in  running  the  train,  such  being 
the  proximate  cause  of  the  injury,  the  defendant  would 
be  liable.  Davies  v.  Mcmn^  10  Mees.  and  Welsh.  546/-— 
BroumeU  v.  Flagler,  5  Hill  282.— £i«iian  v.  Gait,  7  B. 
Monroe  538. — ^16  Conn.  S.  420.  But  on  this  point  the 
evidence  is  too  indefinite  to  produce  any  conclusion.  It 
states  ^that  the  train  was  running  faster  than  usual;''  but 
its  ordinary  rate  of  speed  is  not  shown;  hence,  the  excess 
in  running  over  what  is  usual  can  not  be  estimated.  It 
may  have  been  so  slight  as  to  admit  of  no  weight  in  the 
consideration  of  the  cause. 

The  law  requires  that  a  train  of  cars,  in  passing  throu^ 
a  town,  should  be  run  with  a  greater  degree  of  care,  and, 
in  consequence,  at  a  less  rate  of  speed  than  is  generally 
observed  in  the  movement  of  the  train.  But  when  the 
evidence  says,  ^Hhat  the  train  was  running  faster  than 
usual,"  we  are  not  able  to  conclude  whether  it  refers  to 
the  ordinary  speed  in  passing  through  the  city  of  Lafay^ 
eUe,  or  usually  over  the  road. 

This  point  in  the  evidence  is,  therefore,  not  susceptible 
of  being  weighed  with  any  degree  of  accuracy,  nor  does  it 
Vol.  VL— 10 
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Mmf  Term»   affofd  any  iiif€renoe  npon  which  a  deoifiion  ci  this  case 

18^'      ean  be  rested  with  wfety- 
Tn  Fun-      We  are  of  opinion  that  a  new  ixial  ahonhi  be  granted. 

DnoMTMt       iVr  Ouriam* — The  judgment  is  reversed  with  costs, 
^LSSrS^''  Cause  remanded,  &c. 
HAroLisB.R.      JL  C.  Oregory  and  IL  Jones^  for  the  appellants. 

^^^        2),  Mace  and  W.  C  WiUanj  for  the  appellee. 


6         146, 
170         491 


The  President  and  Dibectobs  op  the  Pbsv  and  Indi^ 
ANAPOLis  Railroad  Company  v.  Bradshaw. 

Seedon  S,  p.  496, 1  B.  8. 1S59,  whkth  gsre  to  die  idfc,  or  in  oise  ibtn  was  no 
wife,  tfam  to  tho  ninor  diildrea  of  a  ponon  kiUied  by  tbe  n^giigenoe  or  ma- 
skilfiilneu  of  the  offioen  or  semuitB  of  a  railroad  oompanj,  &c,  a  right  of 
action  againBt  tbe  company,  was  repealed  bj  implication  by  s.  784,  p.  305,  9 
B.  8. 189S. 

Monday,  APPEAL  firom  tiie  Marion  Gircoit  Court 
^  ^'  Perkins,  J.^ — Minerva  BradshaWj  who  was  the  wife  of 
Oeorge  Bradskaiw^  brought  this  action  against  the  Peru 
and  IndianapoU$  Railroad  Compaf^^  to  recover  damages 
for  the  loss  of  her  husband,  who  was  killed  upon  the  road 
of  said  company.  She  brought  the  action  in  her  character 
as  widow  of  said  Oeorge^  under  sec.  3,  p.  436,  of  the  1  iL 
B.  1852. 

Defences  were  put  in,  issues  made  and  tried,  and  the 
plainiaff  had  judgment  for  4,000  dollars. 

The  company  appealed  to  this  Court ;  and  contend  that 
tiie  section  of  the  otatnte  under  which  the  suit  was  brought 
has  been  repealed. 

The  section  reads  thus,  and  was  enacted  the  11th  of 
May,  1852. 

^  Whenever  any  person  shall  die  from  any  injury  result- 
ing from  the  negligence  or  unskilfnlness  of  any  of  llie 
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officers  or  servants  of  any  railroad  company  in  this  state,  ^^7  '^onB* 

or  to  the  insujfficiency  of,  or  defect  in,  such  road  or  bridges      ^°*^* 

thereof,  or  the  cars  or  locomotives  thereon,  such  company  Tra  Fbxsi- 

shall  be  liable  in  damages  to  the  wife,  or  if  there  be  no  Duoctom 

wife,  or  she  shall  &il  for  three  months  after  sach  death  ^^^i^^^^i^^ 

to  prosecute,  then  to  the  minor  child  or  children  of  such  xafoli8B.B. 

CoHFjjnr 
deceased;  or  if  snch  deceased  be  a  female,  then  to  the  hus-         t. 

band,  or  if  there  be  no  husband,  or  he  shall  fidl  for  three  ^•^■•■*^^' 

montiis  to  prosecute,  then  to  the  minor  child  or  children  of 

soch  deceased ;  or  if  such  deceased  be  a  minor,  and  xmmar- 

ried,  then  to  the  fath^,  or  if  there  be  no  father,  to  the 

mother  of  such  deceased"    1  R.  8. 1852,  p.  426. 

The  substance  of  this  section  is,  that  whenever  any  per* 
son  shall  die  from  injuries  happening  through  the  negli* 
gence  of  a  railroad  company,  a  right  of  action  for  damages 
shall  exist  in  favor  of  certain  persons  against  such  company. 

This  right  did  not  exist  at  conmion  law.  The  injury 
mentioned  being  tortious  and  personal,  the  right,  by  that 
law,  died  with  the  person.  1  Chit.  PL  68.  The  right  is 
created  by  the  statute,  and  here  Umited,  as  we  have  seen, 
to  an  action  against  railroad  companies.  But  on  the  18th 
day  of  June^  1852,  thirty-eight  days  after  the  passage  of  the 
section  above  quoted,  the  legislature  extended  this  right, 
making  it  general  against  aU  persons,  natural  and  artificial, 
annexing,  however,  some  modifications  and  limitations 
upon  its  exercbe.  The  following  is  a  copy  of  the  later 
enactment.    2  B.  S.,  p.  205,  sec.  784. 

*^  When  the  death  of  one  is  caused  by  the  wrongful  act 
or  omission  of  another,  the  personal  representatives  of  the 
former  may  maintain  an  action  therefor  against  the  latter, 
if  the  former  might  have  maintained  an  action  had  he 
lived,  against  the  latter  for  an  injury  for  the  same  act  or 
omission.  The  action  must  be  commenced  within  two 
years.  The  damages  cannot  exceed  five  thousand  dollars, 
and  must  inure  to  the  exclusive  benefit  of  the  widow  and 
children,  if  any,  or  next  of  Un,  to  be  distributed  in  the 
same  manner  as  personal  property  of  the  deceased.'' 

The  two  acts  quoted  are  upon  the  same  subject-matter, 
that  is,  they  both  create  a  right  of  action  in  a  successor,  to 
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Vaj  Term,  be  punned  by  the  same  system  of  practice,  in  the  same 

^^*^      tribunals,  for  a  tort  committed  upon  a  deceased  person^ 

Tbb  Pb»i-  and  they  must  be  considered  together. 

BiBBOTou       The  first,  as  we  have  said,  gives  the  right  of  action  in 

^LibjSidS.''  such  ca^es,  against  railroad  companies;  the  second,  against 

]rAFou8B.B.  all  persons. 

T.  The  first  does  not  regard  the  question  whether  the  de- 

Bbamkaw.  ij^ased,  if  living,  could  have  maintained  an  action  for  the 
same  tort ;  the  second  does. 

The  first  gives  the  right  of  action  ^^hey^  widow  or  other 
relatives,  as  the  case  may  happen,  and  gives  the  judgment 
recovered  exclusively  to  the  plaintiff  in  the  suit;  the  second 
vests  the  right  of  action  in  the  legal  representative  of  the 
deceased,  and  requires  the  proceeds  of  the  judgment  recov* 
ered  to  be  distributed  to  the  widow  and  heirs,  according 
to  the  general  law  of  distribution  of  personal  estate. 

The  first  makes  no  provision  for  the  brothers  and  sisters 
and  remoter  relatives  of  a  deceased  minor  killed  upon  a 
railroad ;  the  second  does. 

The  first  does  not  limit  the  time  in  which  suit  may  be 
brought;  the  second  does. 

The  first  does  not  limit  the  amount  of  damages  that  may 
be  recovered ;  the  second  does. 

The  second  is  more  comprehensive  than  the  first,  cover- 
ing  the  whole  ground  occupied  by  it,  and  more. 

The  two  are  utterly  inconsistent  in  their  provisions,  and 
cannot  both  be  enforced ;  the  latter  is  much  the  more  rea- 
sonable and  judicious  law,  is  more  in  harmony  with  gene- 
ral principles,  furnishes  an  ample  remedy,  and,  we  think, 
repeals  the  former. 

The  case  of  Narris  v.  Crocker  et  oL^  13  How.  (U.  8.)  B. 
429,  we  regard  as  in  point  It  arose  upon  the  fugitive 
slave  acts  of  1793  and  1850.  The  arguments  pro  and  con, 
and  authorities  cited,  in  that  case,  are  the  arguments  and 
authorities  respectively  in  the  case  before  us,  and  the 
decision  in  that  case  supplies  the  law  for  this. 
The  Court  say : 

^  The  fugitive  slave  law  of  1850  does  not  repeal  the  4th 
section  of  the  act  of  1793  in  terms ;  and  if  it  is  repealed,  it 
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most  be  by  implicatioiu      As  a  general  role  it  is  not  open  Majr  Tem, 
to  controversy,  that  where  a  new  statute  covers  the  whole      •'•^^' 
subject-matter  of  an  old  one,  adds  offences,  and  prescribes  '^'^^'^'^ 
different  penalties  for  those  ennmerated  in  the  old  law,  Baii^wat  Co. 
then  the  former  statute  is  repealed  by  implication ;  as  the   ^ncn^soK. 
provisions  of  both  cannot  stand  together. 

'<  To  ascertain  whether  there  be  repugnance,  the  enact- 
ments must  be  compared*'' 

The  comparison  is  then  instituted,  and  we  think  any 
one  who  wiU  take  the  Isrouble  to  examine  it,  will  discover 
that  the  repugnance  between  those  two  statutes  is  less 
tiian  that  between  the  two  provisions  now  under  consider- 
ation in  our  code. 

Stuart,  J. — For  the  reasons  given  by  me  on  a  similar 
question  in  Spencer  v.  The  State^  5  Ind.  R.  41,  I  am  of 
opinion  that  the  plaintiff  was  entitled  to  recover;  and 
therefore  that  the  judgment  should  be  affirmed. 

Per  OuHanu — The  judgment  is  reversed  with  costs. 
Cause  remanded,  with  instructions  to  the  Circuit  Court  to 
dismiss  the  sttit. 

L.  Barbour  and  A.  O.  Porter^  for  the  appellants. 

T.  JO.  Walpole,  W.  Garver  and  R.  L.  Walpole^  for  the 
appellee. 


The  Indiana  Central  Railway  Company  v.  Atkinson. 

A  nubroad  act  provided  for  an  appeal  fixtm  the  judgment  of  a  jnstioe  of  the 
peace,  on  an  araessment  of  damages  for  land  taken,  &c,  "as  in  other  cases." 
Hddf  tiial  bj  reducing  the  plaintiff's  judgment  fire  dollars  or  more  on  the 
appeal,  the  appellant  was  entitled  to  costs. 

ERROR  to  the  Hancock  Circuit  Court  MmtdoM, 

Perkins,  J. — George  Y.  Atkinson  made  the  following    ^^*®' 
claim  to  damages,  before  John  Rardinj  a  justice  of  the 
peace  of  Hdncock  county,  against  the  Indiana  Central  Rail' 
way  Company. 
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Kfty  Term,        «  The  complainant  makes  and  files  his  statement  of 

^^^*      damages  as  foUowB,  to  wit :  Oeorge  Y.  AOdnson  daims  of 

Tn  Ikdiaha  the  Indiana  Central  Railway  Company  for  right  of  way 

Railway  Co.  through  the  west  half  of  the  north-east  quarter  of  section 

Anmoir.   *^^'  ^  township  fifteen  north,  of  range  seven  east,  also 

the  east  half  of  the  nortii*west  quarter  of  section  two,  in 

township  fifteen  north,  of  range  seven  east,  sitoate  in  the 

comity  of  Ha/ncocky  and  state  of  Indiana^  the  following 

damages,  to-wit : 

For  four  and  a  quarter  acres  of  cleared  land, 

at  60  dollars  per  acre, $212  50 

For  two  acres  of  com  and  a  quarter  of  an  acre 

ofwheat, 18  00 

For  moving  120  rods  of  fence, 15  00 

For  making  and  building  80  rods  of  new  fence, 

and  keeping  it  up  for  all  time  to  come, 100  00 

For  cutting  off  firom  stock  water  23  acres  of 

cleared  land, 50  00 

For  cars  fiightening  my  horses  while  cultivat- 
ing five  fields  that  will  border  on  the  road,        50  00 

Total  damage, $445  50 

Cr.  :  For  supposed  benefits  that  may  or  might 
accrue  to  me  if  the  railway  should,  in  course 
of  time,  be  completed, 100  00 

Balance  claimed  firom  company, $345  50" 

The  parties  appeared  before  the  justice,  agreed  upon 
three  men  as  appraisers,  who  examined  the  premises,  jcc, 
and  awarded  Atkinson  150  dollars,  for  which  sum  the  jus- 
tice rendered  judgment,  Jime  21,  1851.  The  company 
appealed  to  the  Circuit  Court,  where  there  was  a  jury  laial, 
resulting  in  a  verdict  and  judgment  for  Atkinsonj  the  plain- 
tiff, of  60  doUars.  The  defendant  thereupon  moved  the 
Court  to  tax  the  costs  of  the  cause  against  the  plaintiff; 
the  Court  denied  the  motion ;  and  the  defendant  excepted. 
The  correctness  of  the  ruling  upon  this  motion  is  the  only 
point  presented  by  counsel  in  their  briefs.  We  examine  it 
In  January^  1847,  the  charter  of  the  Terre'BiMUe  and 


OF  THE  S^ATE  OF  INDIANA.  151 

Biehmond  EaUroad  Company  was  granted,  the  fifteenth  May  Tem, 
section  of  which  paroYided  for  the  assessment  of  damages      ^Q^* 
for  land  taken,  &c,  before  a  justice  of  the  peacci  on  the  Trb  Iitbiava 
report  of  twelve  men,  instead  of  three,  and  authorized  an  Bai^Vco. 
appeal  to  the  Clreoit  Ckmrt  •'as  in  other  cases,"  where  a  atwhsoit. 
re^uisessment  of  damages,  on  the  report  of  viewers,  &c., 
might  be  had,  and  made  the  judgment  of  the  Court 

In  1851,  the  portion  of  the  road  contemplated  by  the 
above  company,  extending  firom  iuKanapoHs  to  the  Ohio 
state  line,  was  placed  under  the  authority  of  a  separate 
corporation  called  the  Indiana  Central  Railway  Company^ 
to  which  was  given  all  the  general  powers,  rights,  &a,  of 
the  Terre^Havie  and  Richmond  Railroad  Company. 

The  appeals,  then,  from  these  assessments  of  damages 
before  justices  of  the  peace,  being  like  •<  as  in  other  cases," 
we  must  look  to  the  general  practice  for  the  rules  govern* 
ing  them.  According  to  those  rules,  where,  on  an  appeal 
from  the  judgment  before  the  justice  to  the  Circuit  Court, 
the  judgment  for  the  plaintiff  is  reduced  5  dollars  or  more, 
the  defendant  recovers  costs.  Such  being  the  practice,  the 
defendant  should  have  recovered  costs  in  this  case,  as  the 
judgment  for  the  plaintiff  before  the  justice  was  reduced  in 
the  Circuit  Court  in  a  greater  amount  than  5  dollars* 

The  practice,  in  the  case,  it  will  be  observed,  did  not,  in 
regard  to  the  persons  assesEong  the  amount  of  damages 
before  the  magistrate,  correspond  with  the  statute,  but  no 
objection  was  taken  by  either  party. 

The  case  is  argued  in  this  Court  upon  the  question  of 
costs  alone,  and  we  decide  no  other. 

The  right  of  appeal  to  this  Court  in  this  class  of  cases 
has  been  settled  heretofore.    3  Ind.  253. 

Per  CWia«i^— The  judgment  is  affirmed,  except  as  to 
the  costs,  which  the  Circuit  Court  is  directed  to  award 
zgBjngX  Aikimon. 

D.  &  Gooding,  T.  A.  Hendrieki  and  G  K  Test,  for  the 
plaintiffik 

T.  D.  Walpolej  for  the  defendant 
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1855.  Stoner  v.  Ellis. 


Stohbs 

T.  Where  matften  of  defence  «re  set  up  by  special  plea,  before  a  justice  of  the 

Ellis.  peace,  which  are  admissible  in  eridenoe  under  the  general  issne,  inasmnch  as 

I   6  itt,  the  defodaat  may  arail  Umself  of  all  matters  admissible  under  that  Issue 

i$U9i  without  pUm,  H  Is  ummportant  whether  a  motion  lo  rejed  such  special  plea 

Is  correctly  decided  or  not.  a^ 

TheB.  S.  1843  so  ftr  remoyed  the  distinction  which  prenooBly  preYaiied',%1 
regard  to  the  tnmsfer  of  negotiable  p^Mr  before  and  after  due,  as  to  iMk 
the  same  defences  against  a  note  assigned  before  as  against  one  assigned 
after  maturity. 

The  declarations  of  the  assignor  of  a  note  made  whUe  he  was  the  holder, 
whether  that  was  before  or  after  it  became  dne,  were,  under  the  R.  S.  1849, 
admissiWft  in  eridenoe,  in  a  suit  by  the  assignee  against  the  maker,  to  im- 
peach the  consideration. 

Sridenoe  will  be  presumed  to  have  properly  been  admitted,  wliere  the  record 
does  not  show  the  contrary. 

A  material  alteration  of  an  instrument  made  by  a  party  who  daims  the  benefit 
of  it,  widiout  the  consent  of  the  party  against  whom  it  is  sought  to  be 
enforoedy  renders  it  Told. 

Where  the  alteration  of  an  instrument  is  of  such  a  character  as  to  defeat  entire- 
ly its  operation  for  any  purpose,  as  in  the  case  of  the  erasure  of  the  signature 
and  seal  to  a  deed,  or  other  instrument,  so  that,  admitting  all  to  be  true  that 
^>pears  upon  iho  instrument  wImq  produced,  it  would  be  Toid  In  law,  it 
should  be  explained.  In  the  first  instance,  before  it  should  be  pennitted  to  go 
to  the  jury.  In  otiier  cases,  the  instrument  should  be  giyen  in  evidence,  and 
should  go  to  the  jury,  upon  the  ordinary  proof  of  its  execution,  although  an 
alteration  may  appear  in  it,  learing  the  parties  to  sudi  explanatoiy  eridenoe 
as  they  may  choose  to  ofibr.  But  If  there  is  neither  intrinsic  nor  extrinsic 
eridence  as  to  when  the  alteration  was  made,  the  presumption  of  law  is  tlwt 
it  was  made  before  or  at  the  execution  of  the  instrument 

In  a  suit  upon  a  note  giren  in  consideration  of  the  assignment  of  a  patent^  the 
defendant,  in  order  to  show  tiiat  no  patent  had  ever  been  obtained,  offered  in 
eridenoe,  against  the  plaintiff's  objection,  a  certificate  of  the  commissioner 
of  patents,  under  his  seal  of  office,  stating  that  no  such  patent  had  been 
issued.    Held,  that  the  certificate  was  not  admissihle. 

ERROR  to  the  Delaware  Circuit  Court 
GooKiNs,  J. — Stoner  J  as^ascdgnee  of  Casper son^  brought 
an  action  against  EttiSj  before  a  justice  of  the  peace,  on  a 
note  for  50  dollars.  Ellis  filed  certain  pleas  before  the  jus- 
tice, impeaching  the  consideration  of  the  note.  There  was 
a  trial  before  the  justice,  and  judgment  for  the  defendant, 
from  which  the  plaintiff  .Appealed  to  the  Circuit  Court, 
where  the  cause  was  trie4  with  the  same  result.  Before 
proceeding  to  trial  in  the  Circuit  Court,  the  plaintiff  moved 
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to  set  aside  the  defendant's  pleas.     The  motion  was  over-  ^^  T«nD> 
ruled,  and  the  plaintiff  excepted    As  the  matters  of  de-      1^65* 
fence  indicated  by  the  pleas  were  admissible  in  evidence      Sromn 
under  the  general  issue,  of  which  the  defendant  may  avail      e^. 
himsdbf  before  a  justice,  according  to  the  statute,  without 
pleading,  it  is  of  no  consequence  whether  the  decision 
upon  the  motion  to  reject  the  pleas  was  right  or  wrong. 

On  the  trial,  one  Clefij  a  witness  for  the  defendant,  was 
permitted  to  testify,  against  the  objection  of  the  plaintifl^ 
to  certain  declarations  of  the  assignor,  made  before  the 
assignment  of  the  note,  tending  to  impeach  the  considera* 
tion.  The  plaintiff  insists  that  this  testimony  was  errone- 
ously admitted.  It  was  decided  by  this  Court  in  the  case 
of  BloutU  v.  Rilepi  3  Ind.  R.  471,  that  the  declarations  of 
the  assignor  of  a  note,  which  was  assigned  after  it  became 
due,  made  while  he  held  it,  were  admissible  in  evidence  to 
prove  payment.  The  authorities  quoted  in  that  ease  dis* 
tinguish  between  paper  negotiable,  in  the  mercantile  sense 
of  that  term,  and  that  which  is  assignable  by  statute.  In 
case  of  the  former,  if  negotiated  before  due,  the  declara- 
tions of  the  payee  are  not  admissible  against  the  holder. 
It  would  greatiy  impair  the  commercial  value  of  such 
paper,  if  it  were  liable  to  be  attacked  in  that  way.  But  if 
negotiated  after  due,  the  evidence  is  admissible.  The  dis- 
honor of  the  note  casts  suspicion  upon  it ;  and  he  who 
takes  it  under  such  circumstances,  takes  it  subject  to  all 
defences.  He  stands,  not  upon  the  credit  of  the  bill  or 
note,  as  a  negotiable  instrument,  but  upon  the  titie  of  the 
prior  holder,  and,  where  a  person  must  recover  through  the 
titie  of  another,  he  is  bound  by  the  declarations  of  the 
party  through  whom  he  claims.  1  FhilL  on  Ev.  394. — 
Blount  V.  jBi/ey,  supra.  In  the  present  case,  it  does  not 
appear  whether  the  note  was  assigned  before  due  or  after- 
wards ;  but  it  makes  no  diflference.  The  statute  of  1843, 
p.  577,  sec.  8,  which  governs  the  case,  provides  that  the 
maker  of  a  note  like  this,  in  an  action  by  the  assignee,  may 
set  up  any  defence  which  he  had  as  against  the  assignor 
before  notice  of  the  assignment,  and  which  he  might  have 
set  up  against  the  payee.    This  removes  the  distinction 
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iliy  Tent,  which  pierails  in  regard  to  the  tnuuifer  of  negotiaUe  paper 

^0^'      before  and  after  dae,  and  lets  in  the  same  defence  as  would 

Srona     be  adnuBsible  against  the  holder  of  each  paper,  negotiated 

ELut.      ttfter  matority.      The  deolarations  at  Oasperstm^  made 

while  he  was  the  owner  of  the  note,  were  properly  admi^ 

ted  in  evidence,  although  it  may  have  been  asaigned  before 

dae. 

The  witness  Cleft  was  also  permitted  to  testify,  against 
the  plaintiff's  objection,  that  Ckupenon  had  showed  him  a 
power  of  attorney  firom  Huff  and  lUfyers,  anthoiizing  him 
to  sell  a  patent  right  f<Mr  which  the  defendant  alleged  the 
note  was  given ;  which,  it  is  said,  was  permitting  the  coor 
tents  of  a  written  instnunent  to  be  proved  by  paroL  Sap- 
posing  this  evidence  conld,  in  any  view  of  the  case,  have 
injured  the  plaintiff,  we  do  not  think  the  admission  of  the 
evidence,  as  fSu  as  it  went,  clearly  enroneous.  It  was  com* 
petent  for  the  defendant  to  prove  the  existence  of  the  paper, 
with  a  view  to  letting  in  secondary  evidence,  in  case  of  loes 
of  the  original,  or  of  the  refusal  of  his  adversary  to  produce 
it  upon  notice.  The  record  does  not  contain  all  the  evi- 
dence, and,  for  aught  that  appears,  the  proof^  as  &r  as  it 
went,  may  have  been  proper  for  some  such  purpose.  We 
are  not  to  presume  that  the  Circuit  Court  committed  an 
error,  but  if,  in  any  view  of  the  case,  the  evidence  was 
proper,  we  are  to  presume  it  was  admitted  correctly.  If  it 
was  not  properly  followed  up,  it  was  under  the  control  c^ 
the  Court,  and  liable  to  be  rejected  at  the  proper  time. 

The  defendant  offered  in  evidence  an  instrument  pu^ 
porting  to  be  a  deed  firom  Samuel  Huff  and  John  Myers^ 
which  recited  that  tiiey  had  obtained  firom  the  UnUed 
States  letters  patent  for  certain  improvements  in  the  con- 
struction of  chums,  and  purporting  to  assign  to  the  defen- 
dant the  right  to  make  and  vend  said  improvement  in  the 
counties  of  Lee  and  Hefify  ;  with  a  covenant  of  wananty. 
Certain  erasures  appeared  in  the  instrument,  imimediately 
following  the  word  ^  JJemy,"  and  from  the  bill  of  excep- 
tions it  appears  that  the  words  erased  were  ^Jeffer$on^  Vcm 
Burets  Wappelo^  Da/vis,  Appalonoy  Keokuk^  in  tiie  state  of 
lawa!^    The  defendant  offered  no  evidence  to  explain  the 
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eramxeB,  except  what  appeared  on  the  face  of  the  paper.   ^^7  '^^^^*'^> 
They  appear  to  have  been  made  by  drawing  a  pen  several      ^^^^' 
times  Hiroiigh  the  words,  bat  leaving  them  still  legible.     Btokbk 
The  paper  was  admitted  in  evidence,  and  the  plaintiff     Euit. 
excepted,  on  the  ground  that  the  alteration  was  not  ex- 
plained. 

There  are  few  questions  upon  which  the  authorities  are 
more  various  and  conflicting  than  upon  the  one  presented 
by  this  objection.  That  a  material  altemtion  of  an  instru- 
ment, by  a  party  who  claims  the  benefit  of  it,  made  without 
the  consent  of  the  party  against  whom  it  is  sought  to  be 
enforced,  renders  it  void,  is  a  proposition  too  well  settied 
to  admit  of  doubt  But  upon  whom  devolves  the  burden 
of  (NToof^  tiiat  the  altemtion  was  made  before  or  after  the 
execution  of  the  instrument,  is  the  difficult  question  in  the 
case.  Sometimes  the  rule  has  been  stated,  in  general 
terms,  that  the  party  producing  the  paper  must  explain  the 
apparent  alteration  before  it  can  be  given  to  the  jury,  the 
Court  assuming  to  decide,  upon  inspection  of  the  instru- 
ment, that  it  is  prima  facie  invalid.  Other  authorities  have 
held  that  the  instrument  should  be  given  in  evidence  to  the 
jury,  for  tiieir  inspection,  leaving  both  parties  to  offer  such 
evidence  as  they  may  think  proper,  touching  the  alteration;  j 

and  those  authorities  which  have  given  the  paper  to  the  | 

jury  have  yet  been  divided  upon  the  question  whether  it 
was  prima  facie  void  or  valid;  and  consequentiy  putting 
the  burden  of  proof  sometimes  upon  one  party,  and  some* 
times  upon  the  other. 

We  shall  review  a  few  only  of  the  numerous  authorities 
upon  this  question ;  but  shall  refer  to  a  sufficient  number 
of  them  to  show  the  various  positions  which  have  been 
assumed.  Before  referring  to  these  authorities,  however, 
we  vein  remark,  that  a  careful  examination  of  what  has 
been  said  and  decided  upon  the  question,  wiU  show,  that  the 
particular  circumstances  of  each  case  have  had  much  influ- 
ence upon  the  rule  which  the  Court  has  adopted ;  and  fur- 
ther, that  some  of  the  American  Courts,  in  following  the 
dicta  of  En^h  judges,  have  overlooked  a  distinction 
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May  Ton,  which  prevails  there  between  negotiable  and  other  instm- 
^^^*      ments,  arising  npon  the  operation  of  the  stamp  act 
8Tonm         In  the  case  of  Runmon  v.  Crane.  4  Black£  466,  which 

V. 

Eixif.  was  assumpsit  npon  a  note  payable  fonr  months  after  date, 
a  note  was  given  in  evidence  from  which  the  word  ^  five" 
had  been  erased,  and  <<fonr"  inserted.  It  was  held  tiiat 
there  was  no  error ;  but  in  that  case  there  was  a  de&nlts 
which  admitted  the  note  as  declared  on.  The  inference 
from  the  reporter's  note  in  that  case,  would  seem  to  be, 
that  had  the  execution  of  the  note  been  put  in  issue,  it 
would  have  devolved  upon^the  plaintiff  to  prove  that  the 
alteration  was  made  before  the  execution  of  the  instru- 
ment Several  EngHsh  authorities,  arising  upon  negotia- 
ble instruments,  are  referred  to  in  support  of  this  view  of 
the  subject. 

An  early  case  in  A^ii^-lfbrA:,  was  that  of  Ramkinr.  Black- 
toellj  2  Johns.  Cas.  198,  in  which  the  alleged  alteration  was 
by  changing  the  date  of  a  note  on  which  the  suit  was 
brought,  and  by  altering  the  amount  from  300  to  1300  dol- 
lars. In  that  case,  it  was  decided,  that  the  alteration  on 
the  face  of  a  note,  unsupported  by  other  proof,  was  not 
competent  evidence  to  set  it  aside ;  but  that  where  such 
alteration  or  erasure  appeared  as  rendered  the  note  sus- 
picious, the  party  against  whom  it  was  sought  to  be 
enforced  might  show  corroborating  circumstances  to 
strengthen  the  suspicion.  This  case  treats  a  note  appar- 
ently altered  2lb  prima  facie  vaUd. 

In  Prevost  v.  Grate,  1  Pet  C.  C.  R.  369,  Washingtonj  J., 
said,  ^  the  legal  presimiption  is  that  an  alteration  is  made 
after  the  execution  of  the  instrument  But  that  case  did 
not  rest  upon  presumption.  A  trustee  for  the  sale  of  cer- 
tain real  estate  had  rendered  an  account  of  a  sale  to  one 
party  in  interest,  by  which  the  tract  appeared  to  have  been 
sold  to  a  person,  naming  the  vendee,  and  the  vendee's  name 
in  the  account  exhibited  was  written  over  an  erasure.  It  ap- 
peared, however,  that  he  had  rendered  to  Crog^han^  another 
party  in  interest,  an  account  identical,  in  all  respects,  with 
the  former,  in  which  the  name  erased  appeared  as  the  pur^ 
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chaser.     They  were  both  originals,  and  the  altered  aoconnt  ^^7  Tenn, 
was  invalidated  by  the  true  one.  1SS5. 

In  Jackson  v.  Osbom^  2  Wend.  555,  it  was  said  that  a  Stovib 
material  alteration  in  a  deed,  not  noted,  was  a  suspicions  Ellib. 
circumstance,  which  required  explanation.  There  were 
other  questions  affecting  the  admissibility  of  the  deed,  in 
this  case.  It  was  not  properly  proved,  and  an  attempt  to 
show  that  the  subscribing  witness,  by  whom  the  deed  had 
been  proved  before  a  commissioner,  had  been  prosecuted 
for  forgery  by  the  party  who  offered  the  deed  in  evidence, 
had,  no  doubt,  its  influence  in  the  ruling  of  the  Court 
The  alteration  was  the  erasure  of  the  name  of  one  grantee 
and  the  insertion  of  another.  The  Court  in  that  case  said, 
whether  the  explanation  was  sufficient,  was  a  question  for 
the  jury. 

In  Newcomb  v.  Preibrey^  8  Met  406,  a  deed  was  offered 
in  evidence,  from  which  the  signature  of  the  grantor  had 
been  erased.  The  deed  had  been  withheld  from  record  for 
eight  or  nine  years,  and  to  give  it  effect,  it  would  have 
operated  as  a  fraud  upon  a  subsequent  purchaser.  It  was 
held  not  admissible,  unless  explained. 

It  was  said,  in  the  case  of  the  United  States  v.  Linny 
1  How.  104,  that  the  law  imposes  upon  the  party  who 
claims  under  the  instrument  the  burden  of  explaining  the 
alteration;  but  the  point  was  not  in  judgment  Xrtn^i,  a 
land-office  receiver,  had  executed  a  bond  to  the  United 
States^  with  Duncan  and  others,  his  sureties.  To  an  ac- 
tion on  the  bond,  Duncan  pleaded  that  after  he  executed 
it,  tiie  seals  were  attached*  As  no  alteration  appeared  on 
the  &ce  of  the  instrument,  there  was  no  ground  for  any 
presumption  on  the  subject  For  the  dictum^  Henman  v. 
Dickenson^  5  Bing.  183,  and  Taylor  v.  Mosely^  6  Cair.  and 
Payne  273,  are  quoted,  both  of  which  were  upon  negotia- 
ble instruments. 

Wilde  V.  Armsbyj  6  Cush.  314,  was  an  action  upon  a 
written  guaranty,  by  which  the  defendant  had  undertaken 
to  guarantee  certain  payments  by  George  Winchester  8f 
Co^  and  the  instrument  given  in  evidence  had  the  words 
^'4"  (^'^  interlined  in  a  different  hand-writing,  and  with 
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May  Tern,  a  different  colored  ink  from  the  body  of  the  instnunent, 

^^^'      The  paper  was  given  to  the  jury,  and  both  partiea  gave 

Srona     evidence  touching  the  alteration.    The  jury  were  instruct- 

Suis.      ed  that  the  burden  of  proof^  that  the  alteration  had  been 

made  before  the  execution  of  the  instrument,  was  upon 

the  plaintifil     In  that  case,  the  English  autiborities  are 

dted  arising  upon  negotiable  instruments.    A  dtchum  is 

also  quoted  from  Hemming  v.  Trenerp,  9  AdoL  and  Ellis 

826,  which  was  on  a  guaranty;  but  the  question  as  to 

when  the  alteration  was  made,  did  not  arise  in  the  case. 

It  was  an  action  of  assumpsit  to  which  non-assumpsit 

was  pleaded;  but  the  case  was  governed  by  a  rule  adopted 

in  4  WUUam  4,  which  required  defences  of  this  kind  to  be 

specially  pleaded. 

The  English  cases,  arising  upon  biUs  of  exchange,  pro- 
ceed upon  a  wholly  different  principle  from  others,  owing 
to  the  operation  of  the  stamp  act.  No  one  doubts  that  at 
the  common  law,  the  parties  may  change  their  contracts  at 
pleasure;  but  a  material  alteration,  apparent  on  a  bill  of 
exchange,  makes  it  absolutely  void,  although  made  with 
the  agreement  of  both  parties,  unless  it  has  a  new  stamp. 
Accordingly,  when  a  negotiable  insizument  is  offered  in 
evidence,  in  which  an  alteration  appears,  the  Court  wiU 
pronounce  it  void  per  se^  as  a  fraud  upon  the  revenue, 
unless  it  is  twice  stamped,  or  unless  the  party  offering  it 
will  show  that  the  alteration  was  made  before  it  was  once 
complete.  Such  will  be  found  to  be  the  import  of  the 
cases  of  Bishop  v.  C^ambre^  3  C.  and  P.  55;  Johnson  v. 
The  Duke  of  Marlborough^  2  Stark.  B.  313;  Hennum  v. 
Dickenson^  5  Bing.  183;  Tag^lor  v.  Mosely^  6  Carr.  and 
Payne  273;  and  numerous  others.  In  EmU  v.  WUUams^ 
10  East  431,  it  appeared  affirmatively  that  the  alteration 
was  made  by  the  agreement  of  the  parties;  but  the  note 
was  not  allowed  to  be  given  in  evidence,  for  the  want  of  a 
new  stamp.  The  often-quoted  language  of  the  English 
Courts,  that  the  plaintiff  must  prove  the  alteration  to  have 
been  made  before  the  instrument  was  executed,  means  no 
more  than  that  he  must  fnove  his  case.    It  usually  has  no 
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tefemee  to  the  bnrden  of  proof  between  the  partieBi  aa  to  H«J  i^nn, 
who  made  the  alteration.  ^0^* 

Recent  decisions  in  New^Tork  are  not  uniform.  In  BToram 
Smilh  ▼.  McChwanj  3  Barb.  S.  C*  B.  404,  it  was  held  that  BiLi. 
the  £aet  that  a  deed  was  written  in  two  different  kinds 
of  ink,  and  that  the  grantor's  name  was  written  over  an 
erasure,  was  not  sufficient  to  exclude  it  as  evidence,  nor 
was  it  prima  facie  evidence  of  an  alteration,  and  that  it 
might  be  left  to  the  jury,  with  such  explanations  as  the 
party  offering  it  might  give,  either  before  or  after  it  was 
read.  But  in  Tillou  v.  The  Essex  Marine  iuuranee  Co., 
7  i(L  564,  it  was  said  that  where  an  instrument  ib  oiSsred 
in  evidence,  the  Court  is  to  decide  upon  its  admissibility, 
particularly  in  the  case  of  an  altered  paper,  when  the  aUca^ 
ation  makes  it  void  in  law;  and  where  the  party  producing 
it  offers  evidence  to  show  a  prima  facie  explanation  of  the 
mutilation,  the  question  should  be  submitted  to  the  jury. 
And  again,  in  Acker  v.  Ledyofrd,  it  was  said  that  an  altered 
deed  must  be  explained  by  a  party  offering  and  claiming 
under  it. 

A  sealed  note  was  found  among  the  papers  of  the  payee, 
after  his  death,  with  the  seal  careftilly  cut  out,  leaving  only 
sufficient  to  show  the  character  of  the  instrument.  It  was 
held  that  the  destruction  of  the  seal  must  be  considered  as 
the  act  of  the  payee,  and  tiiat  it  vitiated  the  note.  Porter 
V.  Doby,  2  Bach.  £q.  49. 

There  are  numerous  other  authorities  which  hold  that 
the  presumption  of  law  is,  tiiat  an  alteration  is  made  be- 
fore or  at  tiie  execution  of  the  instrument,  among  which 
are  Chock  v.  Bryant,  1  Shepley  386;  Orabtree  v.  dark, 
7  id  887;  Wiekes  v.  Caulk,  5  Harr.  and  J.  36;  Cumber^ 
land  Bank  v.  Ball,  1  Halst  215;  North  Biver  Meadow  Co. 
V.  Shrewsbury  Church,  2  N.  J.  424;  Beamaris  AdmUnMrty' 
tor  T.  RusseU,2Xi  Vt.  205;  and  Doe  d  Tatkam  v.  CaUmore, 
5  Eng.  Law  and  Eq.  B.  349;  which  last  occurred  in  the 
Queevfs  Bench  in  1851.  The  alt^ation  appeared  in  a 
lease.  Lord  C.  J.  Campbell  distinguished  between  deeds 
and  bills  of  exchange,  and  quoted  from  CSo.  Litt  225  b, 
that  ancientiy  it  had  been  said  that  if  a  deed  appeared  to 
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Maj  Tom,  be  razed,  or  interlined,  in  places  material,  the  judges  held 
^^^      it  void,  but  in  later  times  they  had  left  it  to  the  jury  to  say 
SToram     whether  the  alteration  was  before  delivery;  and  referring 
Ellis,      to  a  note  npon  this  passage  in  Hargrave  and  BuUer^s  edi- 
tion of  Cbte  upon  LUUetoftj  where  it  is  laid  down  that 
the  interlineation  is  to  be  presumed  if  the  contrary  is  not 
proved,  the  Court  said  that  it  could  not  be  altered  after  it 
was  executed  without  firaud  or  wrong,  and  the  presump- 
tion was  against  the  fraud  or  wrong. 

The  alteration  of  a  paper  is  a  question  of  fact  for  the 
jury  to  try,  and  we  know  of  no  rule,  founded  in  reason, 
which  makes  the  eyes  of  the  Court  any  better  than  those 
of  the  jury,  upon  an  inspection  of  the  instrument  The 
appearance  of  the  alteration,  when  compared  with  the 
other  parts  of  the  instrument,  may  of  itself  be  sufficient 
to  condemn  it,  and  the  motive  for  the  change  may  be  de- 
duced from  its  nature,  and  the  effect  upon  the  party,  as 
being  for  or  against  his  interest.  These  circumstances  are 
not  to  be  excluded,  and  they  should  be  weighed  by  the 
jury,  with  all  other  evidence  either  party  may  offer.  The 
motive  in  some  cases  may  be  apparent,  but  in  others  it 
may  not.  In  general  it  would  scarcely  be  supposed  that  a 
party  having  custody  of  a  deed  wooid  choose  to  injure  his 
own  title  by  tampering  with  it;  but  he  might  have  such 
inducement.  In  the  present  case,  the  defendant  having 
received  a  deed  for  the  assignment  of  a  patent,  and  having 
become  dissatisfied  with  his  purchase,  and  wishing  to  de- 
feat a  recovery  upon  his  promise  to  pay  for  it,  might  have 
a  motive  to  mutilate  or  destroy  the  deed,  and  thereby  show 
that  his  purchase  wus  without  consideration.  Nothing  of 
the  kind  appears  here.  The  case  is  supposed  only  as  an 
illustration ;  and  the  same  might  occur  in  respect  to  a  con- 
veyance of  land. 

We  are  of  the  opinion  that  where  the  alteration  is  of 
such  a  character  as  to  defeat  entirely  the  operation  of  the 
instrument,  for  any  purpose,  as  in  the  case  of  the  erasure 
of  the  signature  and  seal  to  a  deed,  or  other  instrument, 
so  that,  admitting  all  to  be  true  that  appears  upon  the 
instrument,  when  produced,  it  would  be  void  in  law,  it 
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Bhould  be  explained  in  the  first  instance,  before  it  should  M*7  I'ami 
be  permitted  to  go  to  the  jury.     In  other  cases,  the  instra-      ^^^* 
ment  should  be  given  in  evidence,  and  should  go  to  the      Stonkb 
jury,  upon  the  ordinary  proof  of  its  execution,  although      Eixis. 
an  alteration  may  appear  in  it,  leaving  the  parties  to  such 
explanatory  evidence  as  they  may  choose  to  offer.    But  if 
there  is  neither  intrinsic  nor  extrinsic  evidence  as  to  when 
the  alteration  was  made,  the  presumption  of  law  is,  that  it 
was  made  before  or  at  the  execution  of  the  instrument 

There  are  some  considerations  of  public  policy  which 
seem  to  us  to  have  weight  in  inducing  this  conclusion. 
With  us,  the  business  of  conveyancing  does  not  pertain 
to  the  legal  profession  exclusively.  Where  estates  are 
large,  and  lands  are  held  by  the  comparatively  few,  titles 
are  seldom  passed  without  great  consideration,  while  with 
us,  the  ownership  of  lands  in  fee  is  almost  universal,  and 
real  estate  is,  like  merchandise,  a  subject  of  traffic.  Deeds 
are  drawn  by  justices  of  the  peace,  and  by  almost  any 
person  of  ordinary  intelligence,  who  will  observe  usually 
much  less  accuracy  and  precision  than  where  the  business 
is  in  the  hands  of  a  branch  of  the  legal  profession.  The 
same  may  be  said  in  regard  to  all  sorts  of  traffic  so  com- 
mon among  our  people,  in  which  notes,  agreements,  and 
other  contracts  are  executed  with  little  regard  to  profes- 
sional accuracy.  To  declare  all  these  prima  facie  fraudu- 
lent and  void,  we  are  satisfied  would  be  generally  indulging 
in  a  presumption  against  the  facts,  and  that  it  would  pro- 
duce more  injustice  than  to  hold  them  valid.  We  axe  of 
the  opinion  that  the  deed  was  properly  admitted  in  evi- 
dence, notwithstanding  the  erasures  were  unexplained. 

For  the  purpose  of  showing  that  Huff  and  Myers  had 
not  obtained  a  patent  for  the  alleged  improvement,  the 
Circuit  Court  admitted  in  evidence,  against  the  plaintiff's 
objection,  a  certificate  of  the  commissioner  of  patents, 
under  his  seal  of  office,  stating  that  no  patent  for  an  im- 
provement in  churns  had  been  issued  to  Messrs.  Huff  and 
Myers*  This,  we  think,  was  erroneous.  If  there  is  any 
statute  authorizing  that  mode  of  proof,  we  have  not  been 
able  to  find  it,  nor  is  any  referred  to  by  counseL  We  are 
Vol.  VL— 11 
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Hmj  T«ni,  aware  of  no  rale  of  law  which  antiioiizes  a  public  officer 
^Q*^*  to  certify  what  does  not  appear  in  his  office,  for  the  pur- 
Hakus  poses  of  evidence.  His  deposition  should  be  taken,  to 
PiBROB.      prove  that  upon  diligent  search  the  fact  did  not  appear. 

Per  Cbriom.— -The  judgment  is  reversed  with  costs. 
Cause  remanded,  6cc. 

TFl  March,  for  the  plaintifil 

J.  &  Buckles,  for  the  defendant. 


i%89. 


Harris  v.  Pierce. 


If  A,  execute  a  note  to  B,,  and  C  indorse  the  same,  parol  evidence  is  admis- 
sible to  show  that  C.  intended  to  be  held  as  a  snrety  or  a  gnaaafeor. 

A  party  can  not  complain  of  an  instmction  which  is  in  his  &Tor. 

A  snretj  in  a  note  is  liable  on  the  default  of  the  principal,  without  notice. 

The  insolTency  of  the  maker  of  a  note  renders  a  notice  of  non-payment  to  tiie 
gaanmtor  unnecessary. 

Tu€»da^,  ERROR  to  the  Wayne  Circuit  Court 


GooKiNS,  Jd — Assumpsit  by  Pierce  against  Harrisy  on 
a  promissory  note  made  by  one  Winebrener,  payable  to 
Pierce,  and  indorsed  by  Harris.  The  declaration  contains 
six  counts.  The  first  charges  Harris  as  maker  of  the  note; 
the  second,  third  and  fomth  allege  that  Harris  indorsed  his 
name  on  the  back  of  the  note,  and  thereby  guaranteed  its 
payment,  and  that  Winebrener,  at  the  matmity  of  the  note, 
was  and  still  remained  wholly  insolvent  The  fifth  is  like 
the  second,  third  and  fourth,  with  the  additional  averment 
of  a  special  demand  of  payment  upon  Wtnebrener,  four 
days  after  the  note  became  due,  and  notice  to  Harris  of 
its  non-payment.  Sixth,  a  common  count  for  goods  sold 
and  delivered.  .Plea,  non  assumpsit.  There  was  a  trial 
by  jury,  and  a  verdict  for  the  plaintiiE  Motion  for  a  new 
trial  overruled,  and  judgment  The  record  does  not  con- 
tain the  evidence. 
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The  qnestions  presented  by  this  reoord  arise  upon  in-   May  Term, 
stroctions  to  the  jury,  the  third  of  which  was  to  the  fol-      ^-8^^* 
lowing  effect:    **K  the  evidence  shows  that  Harris^  by      Hamw 
indorsing  his  name  on  the  note,  intended  to  become  the     pibrcs. 
surety  of  Wtnebrener  to  Pierce^  he  is  liable  in  the  same 
manner  as  if  he  had  signed  his  name  under  Winebrenet^s^ 
on  the  face  of  the  note." 

There  is  no  error  in  this  instruction.  The  effect  of  a 
blank  indorsement  of  a  note  by  a  third  party,  was  con- 
sidered by  this  Court,  in  the  cases  of  Wtlh  v.  Jackson^ 
6  Blackf.  40,  and  Ea/rJy  v.  Foster,  7  id.  S5.  After  citing 
various  authorities,  the  conclusion  arrived  at  in  Wells  v. 
Jiacksany  was,  that  such  indorsement  of  paper,  not  negotia- 
ble by  the  law-meichant,  was,  imexplained,  the  undertaking 
of  a  surety,  and  that  the  indoiser  was  liable  jointly  with 
the  principaL  In  Earl$f  v.  Foster,  the  plaintiff  declared 
upon  a  negotiable  note  so  indorsed,  against  the  maker 
and  indorser  as  joint  makers.  A  general  demurrer  to  the 
coimt  was  sustained,  upon  the  ground  that  the  unexplained 
indorsement  of  mercantile  paper,  by  a  third  person,  must 
be  presumed  to  be  the  undertaking  of  an  indorser,  with  all 
the  rights  and  incidents  of  such  an  undertaking.  But  in 
both  the  cases  referred  to,  it  was  held  that  the  prima  fade 
liabiuty  was  open  to  explanation,  and  that  the  undertaking 
might  be  shown  to  be  in  either  character. 

According  to  these  authorities,  it  was  competent  for  the 
plaintiff  to  show  by  proof,  that  Harris  intended  to  make 
himself  liable  as  a  surety  of  Wtnebrener,  in  the  first  in- 
stance, or  that  he  intended  only  to  guarantee  the  ultimate 
payment.  We  are  to  presume  that  there  was  evidence  to 
which  this  instruction  applied,  and  it  stated  the  law  cor- 
rectiiy. 

The  fourth  instruction  was  to  the  effect,  that  if  Harris, 
by  his  indorsement,  intended  only  to  guarantee  the  pay- 
ment of  the  note,  on  the  failure  of  Winebrener  to  pay  it, 
Harris  would  not  be  liable,  unless  the  plaintiff  had  de- 
manded payment  within  a  reasonable  time  after  the  note 
became  due,  or  unless  Winebrener  was  notoriously  insol- 
vent.    The  first  part  of  this  instruction  was  in  favor  of 
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May  Term,    HorriSj  and  he  can  not  complain  of  it    The  only  ques- 

^^*^*      tion  he  can  raise  upon  it,  is,  whether  the  insolvency  of 

Habbib      the  maker  rendered  a  notice  of  the  non-payment  to  the 

PisBox.      guarantor  unnecessary*     Upon  this  point,  we  think  the 

authorities  settle  the  question  in  favor  of  the  ruling  of 

the  Circuit  Court.    Lewis  v.  Brewster^  2  McLean  21. — 

3  Kent's  Comm.,  123.— Reynolds  v.  Douglass,  12  Pet  497. 

The  fifth  instraction  was  as  follows:    ^1i  the  jury  find 

firom  the  evidence  that  Harris  indorsed  the  note,  intending 

thereby  to  sign  it  as  a  surety,  they  should  find  for  the 

plaintifil''     The  reasons  we  have  given  in  support  of  the 

third  instruction  apply  equally  to  this. 

The  sixth  instruction  was  substantially  this:  '<If  Harris 
indorsed  the  note  as  a  guarantor,  and  a  demand  was  made 
of  Winebrener,  and  notice  of  the  non-payment  given  to 
Harris,  within  a  reasonable  time  after  the  note  became 
due,  or  if  the  maker  was  then  notoriously  insolvent,  the 
verdict  should  be  for  the  plaintiff"  This  does  not  differ 
materially  firom  the  fourth  instruction.  These  several  in- 
structions  informed  the  jury  of  the  difference  in  law  be- 
tween the  contract  of  suretyship  and  that  of  guaranty* 
The  third  and  fifth  suf^ose  Harris  to  have  become  liable 
upon  the  note  as  a  surety  jointly  with  the  principal;  the 
fourth  and  sixth  as  a  guarantor.  If  his  undertaking  was 
that  of  a  surety,  as  fibrst  supposed,  he  was  liable  on  the 
default  of  his  principal,  without  notice;  if  that  of  a  guar- 
antor, he  was  entitled  to  notice  of  the  default  of  the  prin- 
cipal, unless  he  was  insolvent;  but  if  so,  the  want  of  notice 
could  do  him  no  harm,  and  he  was  liable  without  it 
There  was  no  error  in  these  instructions. 

Per  Owriam. — The  judgment  is  affirmed,  with  5  per  cent 
damages  and  costs. 

O.  P.  Morton  and  N.  H  Johnson,  for  the  plaintiff 
J.  &  Newman  and  X  P.  SiddaM,  for  the  defendant 
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May  Term, 
Butler  and  Others  v.  Thb  State.  1855. 


BUTUBR 


Indicime&t  against  the  penons  oomposing  the  trustees  of  the  Wabaah  and  Erie  ^^^  ^* 
Canal,  fior  a  nnisance  in  erecting  a  feeder-dam,  &c.,  which  was  part  of  said  — -. 

canal.     The  dam  was  erected  onder  the  act  of  1 846  to  provide  for  the  funded    140_  tOt 
debt  of  the  state,  and  for  the  completion  of  said  canal  to  Evansuilk,    No  act 
of  wantonness  was  shown  in  the  erection  of  the  dam.     Held,  that  the  indict- 
ment was  not  sustained.  lez  :^ 

The  state  has  exclnsiye  jorisdiction  oyer  streams  within  her  territorial  limits, 
which  can  be  navigated  onlj  for  short  distances,  at  brief  periods,  by  inferior 
craft)  and  may  obstract  them  at  pleasure  for  the  pnblic  good. 

The  act  of  March  4, 1853,  (Acts  1853,  p.  17,)  clearly  manifests  the  state's  in- 
tention to  remit  the  punishment  for  the  act  on  which  the  indictment  in  this 
case  is  founded ;  and  in  a  case  so  anomalous  as  this,  it  is  not  perceived  that 
any  principle  would  be  violated  by  giving  it  full  effect 

APPEAL  from  the  Oreene  Circnit  Court  Tuesday, 

Stuart,  J. — Indictment  for  a  nuisance  in  erecting  a  ^^*^' 
feeder-dam,  &c.  The  dam  erected  was  part  of  the  Wabtish 
and  Erie  Canaly  and  the  persons  here  indicted  are  the  trus- 
tees, &c.,  of  that  work.  Trial  by  the  Court,  on  an  agreed 
state  of  facts.  Finding  and  judgment  for  the  state.  The 
evidence  agreed  upon  is  all  in  the  record. 

The  trustees  claim  the  right  of  erecting  the  dam,  under 
the  authority  of  a  law  of  the  state,  entitled  "  an  act  to  pro- 
vide for  the  funded  debt  of  the  state  of  Indiana^  and  for  the 
completion  of  the  Wabash  and  Erie  Canal  to  Evansville.^ 
Gren.  Laws,  1846,  p.  1. 

The  23d  section  of  that  act  provides^  that  ^  said  trustees 
shall  have  the  right  to  locate  and  construct  such  feeders^ 
feeder-dams,  side-cuts,  and  reservoirs  as  may  be  necessary 
to  supply  said  canal  with  water,  and  may  take  such  tim- 
ber, stone,  or  other  materials  as  may  be  necessary  for  the 
construction  of  said  canal,  by  making  to  the  proper  owners 
reasonable  compensation  therefor,  on  the  same  terms  and 
in  the  same  manner  as  the  superintendent  of  said  canal  is 
now  authorized  by  law  to  do;  and  the  word  ^ canal/ 
wherever  used  in  this  act,  shall  be  construed  to  mean  and 
include  all  its  feeders,  feeder-dams,  side-cuts  and  reservoirs." 

The  agreed  state  of  facts  discloses  no  act  of  wantonness 
in  the  erection.  '  It  states  that  there  is  a  lock  in  the  dam,  of 
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Siay  Tenn,   sufficient  capacity  to  admit  the  passage  of  vessels  of  one 

^^^*      hundred  and  five  feet  long  and  twenty  feet  wide,  &c. ;  that 

BuTLSB     the  dam  was  erected  by  the  trustees  under  the  act  of  1846, 

Trb  Statb.  &C-9  and  that  it  was  part  of  the  Wabash  and  Erie  Ganal^ 

&C. 

The  act  referred  to  partakes  of  the  nature  both  of  a  law 
and  a  contract.  It  could  not  have  been  contemplated  by 
the  trustees  and  the  state,  regarded  as  contracting  parties, 
that  the  completion  of  the  <<  canal,^'  as  defined  in  the  fore- 
going section,  might  subject  them  to  a  criminal  prose- 
cution. 

But  the  state  has  even  more  than  one  side  of  the  con- 
tract By  the  act  of  1846,  the  state  is  not  only  a  contract* 
ing  party,  but  one  of  the  three  trustees  is  an  officer  of  her 
own  selection.  As  to  that  trust,  he  is  there,  out  of  abun- 
dant caution  in  the  legislative  contract,  to  represent  and 
sustain  the  interests  of  the  state.  She  is  ilius,  in  some 
measure,  a  component  part  of  both  sides  of  this  anomalous 
proceeding.  Thus,  in  the  case  before  us,  the  state  further 
appears  by  her  attorney  prosecuting.  And  the  prosecution 
is  for  the  very  acts  of  construction  which  she  had  autho- 
rized to  be  done — Abound  the  trustees  to  do ;  and  so  fSar  as 
representation  by  one  of  the  trustees  could  go,  actually 
participated  in  doing. 

The  prosecution  of  such  acts,  under  such  drcumstancen, 
can  not  be  sustained.  The  position  is  not  be  thought  of 
as  a  construction  of  the  statutes,  civil  and  criminal,  bear- 
ing on  the  subject  It  could  be  neither  explained  nor  jus- 
tified, consistently  with  good  faith  on  the  part  of  the  state. 
Its  very  complexity  would  give  it  the  appearance  of  covert 
repudiation. 

Without  pretending  to  say  what  this  anomalous  legis- 
lative contract,  in  many  of  its  provisions,  does  mean,  it  is 
not  difficult  to  discover  what  it  does  not  mean,  as  applicable 
to  the  question  before  us.  Beyond  that  we  will  let  it  be  its 
own  interpreter.  Its  design  is  matter  of  public  history. 
And  we  are  clear,  alike  from  the  wording  of  the  act  itself, 
from  the  position  of  the  contracting  parties,  and  fit>m  the 
well-known  end  to  be  accomplished,  that  it  was  never  the 
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design  of  the  state  to  subject  the  tmstees  to  indictment  for  "^l  '^^Bcuk, 
the  simple  dischaige  of  a  public  duiy  authorized  by  statute.  ^^^* 
The  dam  in  question  may  be  a  great  annoyance  to  some  Butubb 
portion  of  the  people  of  Greene  county.  No  doubt  it  is  to  Thb  SriLtB. 
some  of  them  a  nuisance.  But  so  is  the  whole  canal  a 
nuisance,  in  the  same  sense,  though  perhaps  not  in  the 
same  degree,  to  some  portion  of  the  people  in  every  county 
through  which  it  is  located.  Like  every  artiJBdal  pond  of 
fiesh  water,  it  must  affect  more  or  less  injuriously  the 
health  of  the  vicinage  throughout  its  whole  length,  and 
obstruct  passage  to  and  fro  from  either  side.  The  argu* 
ment  which  would  sustain  an  indictment  for  the  erection  of 
this  dam  in  Qreene  county,  would  establish  a  principle  of 
too  extensive  application.  The  right  of  the  state  to  autho- 
rize the  erection  can  not  be  questioned.  Over  streams 
within  her  teiritoiial  limits,  which**can  be  navigated  only 
fbor  short  distances,  at  brief  periods,  by  inferior  craft,  the 
state  has  exclusive  jurisdiction,  to  obstruct  at  pleasure  for 
the  public  good,  and  no  action  will  lie  for  such  obstruction. 
De  Pew  V.  The  Board  of  Trustees,  Sfc^  5  Ind.  B.  8.  The 
injuries  complained  of  are  a  necessary  result,  inseparable 
from  the  blessings  conferred  on  the  public  by  means  of 
such  a  public  thoroughfeure  as  the  canaL  It  is  proper  that 
such  temporary  and  imperfect  modes  of  conveyance  as 
most  of  our  streams  afforded,  should  be  superseded,  and 
oth^s  more  adapted  to  the  growth  and  improvement  of  the 
state  should  take  their  place.  In  time,  no  doubt,  the 
canal  itself  wiU  be  supplanted  by  some  other  mode  of 
conveyance  and  passage,  commending  itself  to  the  public 
by  greater  capacity  and  greater  speed.  ^^In  a  country 
like  ours,"  says  Tcmey,  C.  J.,  '^  free,  active,  and  enterpris- 
ing, continually  advancing  in  numbers  and  wealth,  new 
channels  of  communication  are  daily  found  necessary,  and 
essential  to  the  comfort  and  prosperity  of  the  people." 
Charles  Biver  Bridge  v.  Warren  Bridge,  11  Peters  420- 
It  is  not,  therefore,  consistent  with  the  public  policy  of  the 
state  that  such  erections  as  that  complained  of  should  be 
called  in  question  in  this  mode.  When  the  injury  is 
direct  and  immediate,  such  as  the  taking  of  timber,  stone, 
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May  Tenn,   fee.,  the  twenty-third  Bection  above  qaoted  makes  provi- 
^Q^'      Bion  for  a  reasonable  compensation  to  the  owners. 
BuTUtt  It  is  not  necessary  to  intimate  an  opinion  how  far,  and 

Thb  Statb.  for  what  acts  in  connection  with  the  trust,  as,  for  example, 
for  a  wanton  execution  of  the  work  not  called  for  by  the 
exigencies  of  the  case,  an  indictment  might  not  be  the 
proper  remedy.  But  the  gist  of  such  a  prosecution,  if 
it  would  lie,  would  not  be  the  construction  of  the  dam, 
feeders,  &c.,  essential  to  the  canaL  That  the  contract  of 
1846  has  ftdly  authorized.  It  would  be  the  wanton  acts  of 
the  agents  who  transcended  the  authority  conferred  by  the 
state,  which,  alone,  could  subject  them  to  prosecution. 
Even  then,  perhaps,  such  prosecution  would  not  lie ;  for 
if  the  twenty-sixth  section  can  be  construed  into  a  statu- 
tory remedy,  that  alone  could  be  pursued.  The  twenty- 
sixth  section  reads  thus :  ^  The  state  may  at  any  time  file 
her  bill  in  chancery,  in  the  Marion  or  any  other  Circuit 
Court  in  this  state,  against  said  trustees,  to  enjoin  them 
firom  any  violation  of  said  trust,  and  also  to  compel  them 
to  execute  the  same." 

The  rule  is  this :  When  a  new  right  b  introduced,  and  a 
remedy  for  its  violation  is  prescribed  by  statute,  the  party 
complaining  of  such  violation  is  confined  to  the  statutory 
remedy.  Lcmg  v.  ScoUy  1  Blackf.  405. — Almy  v.  Harris^ 
6  J.  R.  176. 

We  do  not  undertake  to  say  how  far  this  doctrine  is 
applicable  to  the  present  case,  for  it  is  not  a  question  be- 
fore us.  But  if  it  be  applicable,  it  is  clear  this  indictment 
wiU  not  lie.  If  it  be  not  applicable,  neither  will  it  lie  for 
simply  erecting  the  dam,  for  there  are  no  such  wanton  acts 
complained  of  as  the  other  hypothesis  contemplates. 

Of  the  act  of  March  4, 1853,  (Laws  1853,  p.  17,)  it  is 
perhaps  sufficient  to  say,  that  it  clearly  manifests  the  inten- 
tion of  the  state  to  remit  the  punishment,  even  if  she  had, 
as  we  think  she  had  not,  any  right  to  inflict  it.  The 
power,  as  well  as  the  policy  of  such  legislation,  might  pre- 
sent very  different  questions.  But  they  are  not  raised. 
To  the  expressed  intention  of  the  state,  in  a  case  so  ano- 
malous as  this,  it  is  not  perceived  that  any  principle  wiU 
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be  Yiolated  by  gi^njig  it  fall  effect     It  might  perhaps  be  May  Tenn, 
regarded  as  equivaleiit  to  the  repeal  of  a  statute  imposing      ^^^' 
a  penalty.      The  State  v.  YamMmsy  5  Ind.  B.  280.— TAe     Moboan 
State  Y.  The  Baliimare  amd  Ohio  Railroad  Co^  3  How.  Snymoir. 
534,  and  the  authorities  there  cited* 

But  we  are  dear,  independent  of  this  enactment,  that 
the  indictment  cannot  be  sustained ;  and,  therefore,  do  not 
lay  much  stress  upon  that  act 

GooKiNS,  J.,  having  been  concerned  as  counsel,  was  absent. 

Per  Curiam, — The  judgment  is  reversed.  Cause  re- 
manded, &c. 

W.  JD.  Gristcoldy  for  the  appellants. 

6.  G.  Dunnj  N.  B.  Taylor  and  J.  Cobum^  for  the  state. 


Morgan  and  Another  v.  Stevenson  and  Another. 

A.  being  called  as  a  juror  and  examined  bj  the  Coizrty  tonching  h»  qnalifica- 
tions,  said,  that  he  had  not  formed  or  expressed  an  opinion  in  the  case, 
nor  had  he  formed  or  expressed  an  opinion  as  to  which  of  the  parties 
should  snoceed;  that  his  mind  was  iVee  to  decide  the  case  according  to  the 
eridence,  thon^  he  had  fbimed  an  opinion  as  to  some  of  the  matters  iA 
oontroTersj.    Held,  that  a  challenge  for  cause  wonld  not  lie. 

The  refosal  of  a  specific  instraction  can  not  be  alleged  as  error,  where  the 
instmction  was  giren,  substantially,  by  the  Conrt,  in  a  general  charge. 

A.  and  B,  coTenanted  with  C  and  Z>.  to  Inndsh  to  the  latter,  at  liieir  distil- 
lery,  &c.,  a  specified  quantity  of  slop,  &c.,  during,  &c.,  and  also  to  furnish 
"good  and  su£Bcient  pens,  and  keep  them  in  repair,  for  feeding  all  the 
hogs''  that  the  coTenantees  might  wish  to  feed  on  the  slop  so  to  be  furnished 
by  Ibe  ooTenantors.  In  a  suit  against  the  ooTenaators  for  not  keeping  the 
pens  in  repair  as  st^ralated,  they  asked  the  Court  to  instruct  the  jury  that 
they  were  only  bound  to  keep  the  pens  in  "ordinary  repair."  Hdd^  that 
tiie  instruction  was  correctly  refused. 

APPEAL  from  the  Dearborn  Ciicuit  Court.  S^' 

_  May  89. 

Davison,  J. —  Covenant,  upon  a  contract  m  -writing, 
whereby  T.  and  D.  Morgcm^  who  were  the  defendants  be- 
low,  agreed  to  furnish  at  their  distillery  in  New^Lawrence* 
burghj  to  Bbbbs  and  Stevenson^  the  appellees,  the  slop  of 
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May  T«m,  one  handled  and  fifty  bushels  of  ocwn  per  day,  for  the 

^^^*      space  of  one  year,  to  commence  on  the  Ist  of  Marchj  1851, 

MoKGAK      Sundays  excepted;  also  excepting  unavoidable  accidents. 

6tstss»oh.  The  defendants  farther  stipolated  that  they  would  famish 
good  and  sufficient  pens,  and  keep  them  in  repair,  for  feed* 
ing  all  the  hogs  the  said  Bbbbs  and  Stevenson  might  wish 
to  feed  on  the  slop  to  be  so  famished  by  the  defendants. 
It  is  alleged  that  pursuant  to  said  contract,  the  plaintiflEs, 
on  the  Ist  of  Marchj  1851,  put  and  had  in  the  defendants' 
pens,  at  their  distillery,  nine  hundred  head  of  stock  hogs,  to 
be  fed  and  fatted  in  said  pens.  Among  several  breaches, 
the  plaintifis  assigned  the  following:  That  the  defendants 
<£d  not  famish  good  and  sufficient  pens,  and  keep  them 
in  repair  for  the  keeping  of  said  hogs;  but  that  the  same 
were  oat  of  repair  and  insufficient.  That  they  did  not 
fdrmsh  slop  made  from  good  sound  com;  but  while  the 
hogs  were  in  said  pens,  the  defendants  mashed,  used  and 
distilled  unsound  and  rotten  com,  and  fed  said  hogs  upon 
the  unsound  and  unwholesome  slop  therefrom.  The  de* 
fendants'  answer  led  to  issues  of  fact^  Verdict  and  judg- 
ment for  the  plaintiffs. 

A  bill  of  exceptions  shows  that,  while  impanneUng  the 
jury,  one  Jonathan  Evans  was  called,  and  being  challenged 
by  the  plaintiffs,  was  examined  before  the  Court,  touching 
his  qualifications  as  a  juror;  upon  which  examination,  he 
said  *'that  he  had  not  formed  or  expressed  an  opinion  in 
the  case,  nor  had  he  formed  or  expressed  any  opinion  as  to 
which  of  the  parties  should  succeed;  that  his  mind  was 
free  to  decide  the  case  according  to  the  evidence,  though 
he  had  formed  an  opinion  as  to  some  of  the  matters  in 
controversy."  The  defendants  insisted  that  Evans  was  a 
competent  juror;  but  the  Court  sustained  the  challenge. 

If  a  person  called  as  a  juror  has  formed  an  opinion  on 
the  merits  of  the  cause,  such  as  would  not  readily  yield 
to  the  testimony  offered,  he  would  be  incompetent  His 
opinion  must,  however,  be  fixed  and  settled;  for  if  merely 
light  and  transient,  such  as  would  leave  the  mind  open  to 
a  fair  construction  of  the  testimony,  it  would  constitute 
no  sufficient  objection  to  the  juror.    1  Burr's  Trial  416. 


OP  THE  STATE  OF  INDIANA.  171 

Mc  Gregg  y.  The  Siate^  4  Blackf.  101,  deddes  that  the  chal-  Hay  Term, 

knge  of  a  jtnror  is  not  soBtained,  though  he  had  formed      ^^^* 

and  expressed  an  opinion  as  to  the  guilt  of  the  prisoner     Mokoait 

from  report;  bat  had  heard  no  witness  speak  of  the  trans-  Stbtsiisox. 

action.    So  in  Van  Vacter  v.  MeKUlip^  7  i(L  578,  a  jnror, 

being  interrogated  as  to  his  having  formed  an  opinion  in 

the  case,  answered,  '^that  he  did  not  know  but  that  he  had 

formed  an  opinion  in  the  case  from  mmor,  bnt  thought  his 

opinion  would  readily  yield  to  the  evidence,  if  it  should 

differ  from  the  rumor  he  had  heard."    It  was  held,  that  the 

challenge  was  not  weU  taken.    We  have  recently  decided 

that  ^a  person  who  has  formed  an  opinion  on  the  merits 

of  a  cause,  derived  from  conversation  with  the  witnesses, 

is  incompetent  to  sit  upon  the  jury."     Goodwin  v.  Black' 

leyy  4  Ihd.  B.  438.    In  these  cases,  it  will  be  seen  that  the 

reason  which  led  to  the  pre-opinion  of  the  juror  is  dis* 

tinctly  stated.    But  in  the  present  case,  the  person  called 

simply  states  that  ^he  had  formed  an  opinion  as  to  some 

of  the  matters  in  controversy;"  but  ^Hhat  his  mind  was 

still  free  to  decide  according  to  the  evidence."     The  lattar 

statement,  it  is  true,  would  have  no  weight,  if  it  appeared 

that  his  opinion  was  the  result  of  ill*will  to  one  of  the 

parties,  or  grounded  upon  a  knowledge  of  the  facts  of  the 

case.    But  here  the  proposed  juror,  in  effect,  explicitly  de» 

dares  that  he  stands  indifferent.    And  it  seems  to  us,  that 

in  the  absence  of  all  evidence  leading  to  the  belief  that 

the  opinion  so  formed  would  not  have  readily  yielded  to 

the  testimony  to  be  given  on  the  trial,  we  must  believe 

what  he  has  said  on  the  subject.    Unless  this  be  done,  the 

propriety  of  examining  a  juror  at  ail  on  his  voire  dire,  is 

not  obvious.    We  are  advised  that  the  Supreme  Court  of 

New  •York,  in  The  People  v.  Maiher,  4  Wend.  229,  is  in 

conflict  with  the  view  just  taken;  but  a  majority  of  this 

Court  are  not  inclined  to  follow  that  case. 

The  party  who  challenges  for  cause  must  show  that  the 
juror  is  not  qualified.  If  the  plaintifGs  had  extended  the 
examination  of  Evans,  so  that  the  grounds  upon  which 
his  opinion  was  based  would  have  been  fully  disclosed,  it 
would  then  have  become  important  to  inquire  whether 
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Mfty  Term,   auch  grounds  were  sufficient  to  produce  impressions  cal- 

^^^*      enlated  "to  resist  the  force  of  the  evidence  to  be  offered  in 

BCoBOAH     opposition  to  them;"  but  in  the  case  before  us,  we  have 

Btxtbvbon.  nothing  more  than  the  simple  statement  of  the  proposed 

juror,  "that  his  mind  was  free  to  decide  the  case  according 

to  the  evidence."    This  statement,  being  unrebutted,  must 

be  taken  a!s  true.    The  result  is,  the  challenge  should  have 

been  overruled. 

The  defendants,  at  the  proper  time,  moved  the  Court 
to  charge  the  jury — 1.  "  That  if,  in  consequence  of  a  bad 
season  for  growing  corn,  the  crop  produced  in  the  year 
that  plaintiiSs  fed  hogs  at  the  defendants'  distillery  was 
of  an  inferior  quality,  they  are  not  to  be  held  accountable 
for  any  loss  sustained  by  the  plainti&  for  that  cause." 
2.  "  That  the  defendants  were  only  bound  to  keep  the  pens 
in  ordinary  repair."     These  instructions  were  refused. 

The  first  instruction  raises  no  point  in  the  case,  because 
it  was  substantially  given  by  the  Court  in  its  general 
charge.  The  jury  were  told,  that  "if  the  defendants  fur^ 
nished  reasonably  good  com  for  the  season,  that  is  all  that 
could  be  required  of  them."  "  If  they  failed  to  furnish  rea- 
sonably good  com  for  the  season,  they  would  be  responsi- 
ble for  the  damages  occasioned  thereby."  The  refusal  to 
give  the  first  instruction  can  not,  therefore,  be  deemed 
erroneous. 

The  terms  "ordinary  repair,"  used  in  the  second  instruc- 
tion, do  not  seem  to  express  the  spirit  and  intent  of  the 
contract.  The  defendants  bound  themselves  "to  fiimish 
good  and  sufficient  pens,  and  keep  them  in  good  repair." 
From  this,  we  understand,  not  only  that  the  pens  were  to 
be  "good  and  sufficient,"  but  that  they  were  to  be  kept  in 
good  and  sufficient  repair.  In  other  words,  the  defendants 
were  bound  to  keep  the  pens  in  such  a  condition  as  would 
enable  the  plaintiffs  to  realize  the  full  benefits  to  be  de- 
rived from  that  stipulation.  Such  repair  as  was  common 
or  ordinary  might  not  be  a  fulfilment  of  the  contract. 

For  the  error  in  sustaining  the  challenge,  this  judgment 
must  be  reversed. 
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Stuart,  J. — I  am  of  opinion  that  the  juror  in  this  case   May  Term, 
was   disqualified       On   his   examination,   he   said  that  -  1855. 
^'  though  he  had  formed  an  opinion  as  to  some  of  the  mat-     MonoAiff 
ters  in  controversy,  yet  that  his  mind  was  free  to  decide  SrsTinrBoir. 
according  to  the  evidence." 

The  question  here  raised  directly,  was  touched  incident- 
ally in  the  case  of  Ooodwin  v.  Blachley  and  Others^  4  Ind. 
R.438. 

There  are  two  objections  to  the  reasoning  of  the  Court 
in  the  present  case,  which,  to  my  mind,  are  conclusive 
against  the  ruling.  The  first  relates  to  the  rule  or  test 
applied ;  the  second  to  the  qualification  of  the  juror  after 
the  application  of  the  test 

1.  As  to  the  test  to  be  applied  to  ascertain  the  qualifica- 
tion of  such  a  juror.  In  the  opinion  of  the  majority  of  the 
Court,  it  is  said,  that  ^^  in  the  absence  of  all  evidence  lead- 
ing to  the  belief  that  the  opinion  so  formed  would  not 
have  readily  yielded  to  the  evidence  given  on  the  trial,  we 
must  believe  what  he  has  said." 

This  is  reviving  the  rule  shadowed  forth  in  McOregg  v. 
The  Siatej  4  Blackf.  101,  that  the  nature  and  cause  of  the 
opinion  should  be  inquired  into,  to  ascertain  whether  it  be 
a  fixed  opinion,  or  whether  it  be  of  a  light  or  transient  cha- 
racter. The  futility  of  such  a  rule  was  deeply  felt  by  the 
judge  who  delivered  the  opinion  in  the  case  of  Goodwin  v. 
Blachley.  But  as  that  point  was  not  directly  raised,  the 
inquiry  was  not  pressed.  Nor  had  the  authority  cited  be- 
low, at  that  time,  fallen  under  my  notice.  Hence,  only  a 
doubt  of  the  soundness  of  such  a  doctrine  was  hinted,  and 
a  few  of  the  cases  going  to  establish  a  more  rational  and 
practical  rule  cited. 

Since  then,  the  case  of  The  People  v.  Mather y  4  Wend. 
229,  has  been  carefully  examined,  and  its  reasoning  seems 
to  me  conclusive  against  the  ruling  in  McOregg  v.  The 
SiaUy  and  the  authorities  there  cited  to  support  it. 

The  People  v.  Mather  was  determined  in  the  Supreme 
Court  of  New 'York  in  1830.  McOregg  v.  The  State  was 
decided  in  this  Court  in  1835.  The  very  cases  cited  in 
support  of  the  ruling  in  our  Court,  both  English  and  ilmer- 


174  CASES  IN  THE  SUPREME  COURT 

May  Term,   icaUy  are  cited  and  reviewed  in  Mathet^s  case,  supra.    The 

^Q^*      case  particularly  relied  upon  in  our  Court,  The  People  v. 

MoBOAv      Vermilyeoy  (6  Cowen  and  7  Cowen,)  is  reviewed  and  over- 

Stevkvsov.  ruled  in  a  masterly  opinion  by  Mr.  Justice  Marcy.     We 

can  not  do  better  than  to  present  the  question,  as  far  as 

may  be,  in  his  own  words. 

^  Every  change  of  facts  does  not  necessarily  call  for  a 
modification  of  a  rule  of  law.  However  changed  the  facts 
may  be,  if  the  reasons  for  the  rule  remain,  it  must  be  ap- 
plied. Why  is  a  juror  who  has  formed  or  expressed  an 
opinion  upon  the  merits,  to  be  set  aside  in  any  case? 
Because  he  is  not  supposed  to  be  indiffisrent  to  the  result 
Such  an  opinion,  in  presumption  of  law,  is  the  efiect  of 
prejudice  or  partiality  opemting  on  his  mind,  perhaps  with- 
out his  consciousness. 

^  We  are  asked  to  distinguish  between  an  opinion  formed 
by  hearing  the  testimony  of  witnesses,  and  one  founded 
on  rumor ;  and  to  say  that  the  former  shall  be  evidence  of 
partiality  and  the  latter  not  They  who  believe  on  the 
slightest  evidence,  or  no  evidence  at  all,  manifest,  in  my 
judgment,  a  state  of  mind  less  prepared  to  receive  and 
allow  a  fair  defence,  than  those  who  believe  on  proof  which 
furnishes  prima  facie  evidence  of  guilt  If  in  any  case 
it  would  be  safe  to  admit  a  juryman  who  had  formed  an 
opinion,  the  presumption  of  impartiality  would  certainly 
be  stronger  in  favor  of  him  who  founds  his  belief  on 
authenticated  facts,  than  of  him  who  has  given  credence 
to  vague  and  groundless  rumor.  If,  says  C.  J.  Marshall, 
the  juror  has  made  up  his  opinion,  but  has  not  heard  the 
testimony,  such  an  excuse  makes  the  case  worse.  1  Burr's 
Trial  370.  The  law,  I  apprehend,  attaches  the  disqualifi- 
cation to  the  &ct  of  forming  and  expressing  an  opinion, 
and  does  not  look  beyond  to  examine  the  occasion  or 
weigh  the  evidence  on  which  that  opinion  is  founded. 
1  Burr's  Trial  419.— 1  Johns.  R.  316^1  Cow.  432."  Such 
is  the  masterly  reasoning  of  Mr.  Justice  Marcy* 

2.  On  the  second  point,  the  reasoning  of  the  same  dis- 
tinguished judge  is  equally  clear  and  conclusive. 

^  In  the  opinion  of  the  witness  he  had  no  bias ;  for 
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thooghy  if  what  he  had  heard  were  true,  he  had  a  fixed   ^^7  Term, 
opinion  of  the  defendant's  gnilt,  yet  if  the  £eusts  should  not      ^^^' 
be  proved,  his  present  belief  wonld  be  lemoYed.     This  ac-     Moboah 
count  of  the  jriroi's  state  of  mind  is  not  remarkably  per-  Stbtbxsov. 
spicuons.     Too  much  stress  onght  not  to  be  laid  on  his 
own  declaration,  that  if  the  circomstances  on  which  his 
opinion  was  founded  should  not  be  supported  by  evidence, 
his  opinion  of  the  defendant's  gnilt  would  be  removed. 
The  disqualifying  bias  which  the  law  regards,  is  one  which, 
in  a  measure,  operates  unconsciously  on  the  juror,  and 
leads  him  to  indulge  his  own  feelings,  when  he  thinks  he 
is  influenced  entirely  by  the  weight  of  evidence.    1  Chitty 
Cr.  L.  443. — ^Bac  Ab.,  tit.  Jurors,  E.  5.     If  he  is  sincerely 
determined  to  discard  his  prejudices,  he  is  not  to  be  re- 
ceived, because  the  law  does  not  hold  him  capable  of  doing 
so.     He  will  listen,  as  C.  J.  Marshall  has  correctly  observed, 
with  more  favor  to  that  testimony  which  confirms  than  to 
that  which  would  change  his  opinion.     It  is  not  to  be  ex- 
pected that  he  wiU  weigh  evidence  or  argument  as  fairly 
as  a  man  whose  judgment  is  not  made  up  in  the  case." 

These  views  are  not  expressed  thus  in  the  opinion  con- 
secutively, because  they  are  interspersed  with  other  obser- 
vations on  matters  of  practice  peculiar  to  the  Courts  of 
New  -  TbrA,  in  the  mode  of  testing  the  competence  of  jurors, 
and  observations  on  other  collateral  topics  of  no  interest  to 
us.  But  they  are  the  substance,  somewhat  condensed,  of 
the  opinion  of  the  Court  on  that  branch  of  the  case.  The 
qualifications  of  Martin^  one  of  the  persons  presented  as  a 
juror  and  rejected  by  the  Court  below,  (Judge  Oardnefj  now 
of  the  Court  of  Appeals,  presiding,)  was  the  point  directly 
in  judgment;  and  it  was  unanimously  decided  by  the 
Court  in  accordance  with  the  views  above  expressed. 

The  reasoning  of  the  Court  in  that  case,  I  fully  sub- 
scribe to  and  adopt  in  this.  That  the  one  is  a  criminal, 
the  other  a  civil  case,  can,  on  principle,  make  no  difference. 
In  every  case,  it  is  the  constitutional  right  of  the  party  to 
have  an  impartial  trial  by  jury.  Constitution,  art  1,  sec 
20.    It  is  in  vain  that  in  all  civil  cases  the  right  of  trial  by 
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May  Term,  jury  shall  remain  inviolate,  if  that  jury  may  be  composed 
^Q^'       of  any  but  impartial  men* 

Stbwabt  For  these  reasons,  and  those  of  a  similar  character  hint- 
ed at  in  Goodwin  v.  Blachley,  I  am  of  opinion  that  the 
juror  was  disqualified* 

Per  Curiam. —  The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 
/     X  RymaUy  for  the  appellants. 
D.  &  Majory  for  the  appellees. 


Stewart  and  Others  v.  English  and  Others. 


Fraud  is  never  presumed,  bat  most  be  clearljr  proycd  by  the  party  cbaiging 

it;  the  presimiption  being  always  against  bad  laitfa. 
Under  the  R.  S.  1843,  the  question  of  fnwdnlent  intent  was  a  question  of  fiact 

and  not  of  law. 
In  a  suit  to  set  aside  a  conveyance  as  frandnlent  agunst  creditors,  it  most  be 

shown  that  the  vendee  received  the  conveyance  with  a  fraudulent  intent. 
The  fact  that  the  vendee  knew,  at  the  time  of  the  conveyance,  that  a  suit  was 

pending  against  the  debtor  to  recover  judgment  for  the  debt,  is  not  of  itself 

proof  of  such  fraudulent  intent. 
The  law  does  not  prohibit  a  debtor,  in  failing  circumstances,  from  maldng  an 

assignment  of  his  property,  with  a  view  of  paying  his  debts,  provided  he 

does  so  for  a  full  consideration  and  without  a  fraudulent  intent. 
The  inquiry,  in  a  suit  to  set  aside  such  a  conveyance,  should  always  be, 

whether  the  act  done  was  a  bona  fidt  transaction  or  a  mere  trick  or  con- 
trivance to  defeat  creditors. 
Chancery  has  no  power,  in  any  case,  to  appropriate  cfaoses  in  action  to  the 

payment  of  a  judgment  at  law. 


lfay29. 


ERROR  to  the  Wabash  Circuit  Court. 

Davison,  J. — Bill  in  chancery.  The  object  of  this  suit 
was  to  reach  certain  property  alleged  to  have  been  trans- 
feired  by  Robert  English^  with  the  intent  to  hinder  and 
delay  the  plaintifb  from  the  collection  of  a  judgment  at 
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law.     The  material  facts,  as  they  appear  by  the  bill  of  May  Term, 
complaint,  answers,  exhibits  and  depositions,  axe  these:  loOQ* 

In  Julpj  1849,  English  bought  of  tiie  plaintifOs,  then  mer-  Stswabt 
chants  in  the  city  of  NeW'Yorkj  a  stock  of  goods  worth  Ehgubh. 
8,780  dollars,  for  which  he  executed  to  them  his  promis- 
sory note,  payable  in  six  months.  When  this  note  was 
given,  it  was  verbally  agreed  between  the  parties,  that 
they  were  to  wait  on  him  for  payment  twelve  months. 
He,  also,  in  that  month,  gave  them  another  note  for  413 
dollars,  payable  within  sixty  days,  at  the  branch  bank  at 
Fort'Wa^/ne.  This  note  he  failed  to  pay.  And  in  Jamt' 
art/j  1850,  about  the  time  the  larger  note  matured,  one  of 
the  plaintifis  called  on  English  at  Lagro^  Indiana^  his  place 
of  residence,  for  security  on  their  claim.  It  was  then  pro- 
posed to  extend  the  time  of  payment  of  the  notes,  pro- 
vided EngUsh  would  give  a  mortgage  on  all  his  real  estate. 
This  proposition  was  accepted;  but  on  application  to  En" 
glisKs  wife,  she  refused  to  sign  the  mortgage,  and  the 
arrangement  was  not  carried  out.  Thereupon  the  notes 
were  placed  in  the  hands  of  an  attorney.  On  the  13th  of 
Janawry^  1850,  suit  was  brought  on  these  notes  against  - 
English  in  the  Wabash  Circuit  Court.  On  the  20th  of 
said  month,  process  in  the  cause  was  served,  and  on  the 
20th  of  the  next  Marchj  the  plaintiffs  recovered  a  judgment 
in  said  Court  against  him  for  9,291  dollars.  Between  the 
commencement  of  the  suit  and  the  judgment,  Donovan 
visited  English  at  Lagro^  and,  at  his  solicitation,  proposed 
t6  loan  him  a  sum  of  money  to  pay  on  the  plaintiffs' 
notes,  whereby  he  might  be  enabled  to  procure  an  exten- 
sion of  payment  for  the  residue.  About  the  1st  of  FebrU" 
ary,  1850,  they  proceeded  together  to  Fort-Wai^^  where 
the  plaintifis'  attorney  resided,  and  remained  at  that  place 
three  days,  during  which  English  made  an  effort  to  obtain 
an  extension  of  the  debt  sued  on,  but  having  failed  to  make 
any  such  arrangement,  they  returned  to  Lagro.  After  this, 
in  February^  1860,  English  sold  and  conveyed  to  Donovan 
real  property  worth  4,649  dollars,  and  also  sold  and  deliv- 
ered to  him  merchandise  valued  at  11,472  dollars — making 
a  total  of  16,121  dollars;  and  within  the  same  month  En- 
Vol.  VL— 12 
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Uaj  Tvm,  gUsh  sold  and  conveyed  to  the  said  Roche  a  tract  of  land 


1855. 
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,  for  1,800  dollars.  The  terms  of  the  sale  to  Donowm  were 
1,500  dollars  down,  and  for  the  balance  he  executed  his 
notes,  without  interest  and  without  security,  at  twelve, 
eighteen  and  twenty-four  months.  Rochej  for  the  land 
which  he  purchased,  gave  his  notes  upon  a  similar  credit. 
These  sales  were  at  full  value.  Prior  to  the  23d  of  Febru- 
ary^  1850,  Donovan  removed  the  merchandise  to  his  place 
of  residence  in  Pike  county,  and  at  that  date  the  several 
deeds  to  him  and  Roche  were  duly  recorded. 

At  this  period,  English  was  largely  indebted,  was  to  some 
extent  embarrassed ;  but  his  property,  at  its  fair  value,  was 
sufficient  to  pay  all  his  debts.  From  the  evidence,  it  may 
be  inferred  that  Donovan  and  Roche  knew  that  he  was 
indebted;  but  there  is  nothing  tending  to  show  that  they 
were  at  all  acquainted  with  the  extent  of  his  liabilities. 
They  had  knowledge  of  the  plaintifis'  suit;  but  English 
had  other  property,  not  transferred,  more  than  enough,  at 
its  real  value,  to  satisfy  any  recovery  that  might  be  the 
result  of  that  suit 

The  weight  of  evidence  induces  the  conclusion  that 
EngUsh^  by  these  sales,  intended  to  raise  means  to  pay 
all  his  debts  as  speedily  as  possible.  We  perceive  nothing 
in  the  record  amounting  to  proof  that  either  Donovan  or 
Roche  knew,  believed,  or  even  suspected  that  EngUsh  in- 
tended to  delay,  hinder,  or  defraud  the  plaintifis. 

EngUshj  on  the  12th  of  March,  1850,  executed  to  PeUU, 
one  of  the  defendants,  a  deed  of  trust,  whereby  he  trads- 
feired  to  him  for  the  use  of  his  (Englishes)  creditors,  the 
plaintifis  included,  choses  in  action  worth,  on  their  face, 
18,000  dollars.  The  notes  given  by  Donovan  and  Roche 
constituted  a  part  of  that  amount.  Also,  for  the  same 
purpose,  he  assigned  to  Pettii  certain  real  and  personal 
property,  the  value  of  which  is  not  shown,  but  which  ap- 
pears to  have  been  disposed  of  by  him  before  this  suit  was 
instituted.  In  the  deed  of  trust,  English  designated  cer- 
tain preferred  creditors.  The  plaintifis  were  not  named  in 
that  class,  though  the  deed  provides  for  the  payment  of 
their  demand.    He  also  reserved  the  right  of  securing  and 
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prefening  creditors  at  home,  for  small  amounts,  at  any   ^^7  Term, 
time  within  six  months  from  the  date  of  the  deed.    By      ^^^' 
this  deed,  it  appears  that  English  was  divested  of  title  to     Stbwabt 
all  his  property,  which,  it  is  shown,  was  sufficient  to  cover    Ekolish. 
all  his  indebtedness  existing  at  the  time  of  the  transfer  to 
his  trustee. 

On  the  1st  of  Aprily  1850,  the  plaintiffs  sued  out  a  writ 
of  fieri  facias  on  their  judgment  against  English^  which 
was  levied  on  certain  lands  as  his  property.  This  levy  em- 
braced all  the  lands  conveyed  by  him  to  Donovan.  They 
were  afterwards  sold  by  the  sheriff  to  the  plaintiflb  for  397 
dollars,  and,  on  payment  of  that  sum,  they  received  a  deed 
pursuant  to  the  sale.  The  sheriff,  on  the  13th  of  August^ 
1850,  made  return  of  said  writ,  to  the  effect  that  he  had 
applied  the  397  dollars  in  payment  of  a  prior  execution 
in  favor  of  Zfymon,  Seers  Sf  Co.;  that  the  plaintiflb'  execu- 
tion remained  wholly  unsatisfied,  and,  as  to  it,  he  returned 
the  same  nuUa  bona. 

When  this  suit  was  brought,  English  was  a  non-resi- 
dent. He  was  notified  by  publication,  and  having  failed 
to  appear,  was  defaulted.  The  other  defendants,  Donovan, 
Roche  and  PetHtj  answered  the  bill. 

The  bill  prays  that  the  respective  deeds  executed  to 
Donovany  Roche  and  Pettit  be  declared  fraudulent  and 
void,  as  to  the  plaintiffs'  judgment;  that  the  title  to  the 
real  estate  sold  and  conveyed  to  them  by  the  sheriff  be 
confirmed;  that  the  payment  of  said  judgment  be  doereed; 
and  that  the  defendants  be  held  to  account  for  all  the  real 
and  personal  property,  money  and  choses  in  action  by 
them,  or  either  of  them,  received  from  English;  that  a  re- 
ceiver be  appointed,  &a;  that  an  injunction  be  awarded. 
Sec*;  and  for  general  relief. 

Upon  a  final  hearing,  the  Circuit  Court  dismissed  the  bill. 

It  is  a  settied  role  of  law  that  fraud  is  never  presumed; 
it  must  be  clearly  proved  by  the  party  making  the  charge, 
for  the  presumption  of  law  is  always  against  bad  faith. 
Burr  on  Assets  397.  It  is  true,  a  deed,  where  it  contains 
^provisions  in  direct  conflict  with  some  established  rule  or 
requisite  of  law,"  may  be  deemed  void.     That  principle. 
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May  Term,   however,  does  not  apply  to  the  deeds  executed  to  Donovan 

^^^'      and  Rochey  because,  on  their  face,  they  wear  no  illegal 

Sthwabt    aspect.     They  are  in  the  ordinary  form.    Hence,  they  canx 

Ekglibh.     not  be  adjudged  fraudulent,  unless  facts  requisite  to  prove 

them  BO  can  be  deduced  from  extrinsic  circumstances.     It 

must  be  shown  that  the  transfers  from  English  to  them 

were  received  with  an  intent  to  aid  him  in  the  commission 

of  a  fraud,  for,  without  such  intent,  there  can  be  no  fraud 

on  their  part;  and  under  our  statute,  that  intent  is  a  ques* 

tion  of  fact  and  not  of  law  (1).     R.  S.  1843,  p.  592.— 

Hubbs  V.  Bancroft,  4  Ind.  R.  388. 

We  are  to  inquire,  then,  whether  there  are  any  evidences 
of  fraud  attending  these  transfers,  which  vitiate  them.  It 
is  said  that  the  vendees  knew  of  the  plaintifEs'  suit  against 
English^  and  that  such  knowledge  is  a  circumstance  which 
weighs  against  the  purity  of  the  transaction.  We  are  not 
of  that  opinion.  English  may  have  feared  that  the  suit 
would  result  in  a  sacrifice  of  his  property.  He  was  so 
advised  by  the  plaintiff'  counsel.  The  suit  may  have 
directed  his  attention  to  his  other  creditors,  and  prompted 
him  to  dispose  of  his  property,  that  he  might  be  able  to  do 
justice  to  all  of  them.  All  this  may  be  inferred  from  the 
evidence.  Still  there  is  no  proof  that  Donovan  or  Roche 
was,  in  any  degree,  acquainted  with  even  that  purpose. 
The  mere  fact  that  a  suit  was  pending,  afforded,  of  itself, 
no  proof  of  fraud  on  the  part  of  EngUsh,  for  a  debtor  may 
assign  his  property  after,  as  well  as  before,  action  brought. 
Burr  on  Assets  76. 

Nor  does  the  law  prohibit  a  man  in  failing  circum* 
stances  from  making  such  assignments,  in  view  of  paying 
his  debts,  provided  he  does  so  upon  full  consideration  and 
without  a  fraudulent  intent.  But  the  circumstance  that 
Donovan  and  Roche  knew  of  the  pending  suit  is  of  slight 
importance,  when  we  look  into  the  whole  transaction. 
English  sold  them  only  a  part  of  his  property;  enough 
remained  unsold  to  satisfy  the  plaintiffs'  demand.  None 
of  his  creditors,  save  the  plaintiffs,  were  pressing  him. 
Nor  does  it  appear  that  his  vendees  were  apprised  that  he 
had  other  creditors. 


OF  THE  STATE  OP  INDIANA-  181 

That  the  consideration  of  these  sales  was  fall  and  ade-  May  Term, 
qnate,  is  not  denied;  but  it  is  said  that  the  length  of  1855. 
'  credit,  without  interest  and  without  security,  are  ciicum-  Stbwabt 
stances  which  render  the  transaction  suspicious.  The  Ehgubh. 
force  of  this  position  is  not  perceived.  The  amount  in- 
volved in  the  purchase  considered,  there  is  nothing  in  the 
extended  time  of  payment  without  the  scope  of  an  ordi- 
nary sale.  Nor  is  it  at  aU  unusual  to  sell  property  upon 
credit,  and  without  interest  on  the  purchase-money.  These 
stipulations  were  involved  in  the  contract,  and  were  as 
much  a  part  of  it  as  the  making  of  the  deeds  or  the  deli- 
very of  the  property.  If  the  vendees  had  been  men  of 
limited  means,  unable  to  meet  their  engagements,  there 
would  be  some  force  in  the  objection  that  security  on  the 
notes  was  not  required;  but  that  state  of  case  does  not  ac- 
cord with  the  proofs.  They  were  men  of  sufficient  means, 
and  their  ability  to  discharge  their  notes  as  they  matured 
could  not  be  questioned.  Indeed  we  perceive  nothing  in 
the  record  that  tends  to  show  that  the  sales  in  question 
resulted  from  any  impure  motive,  either  in  the  vendor  or 
purchaser. 

Again,  it  is  said  that  the  sales  were  made  with  the  in-  | 
tent  to  hinder  and  delay  the  plaintiffs ;  that  Donovan  and  I 
Roche  had  notice  of  that  intent;  and  that  such  intent  | 
implies  fraud.  This  view  is  not  supported  by  the  record. 
We  have  seen  that  these  sales  did  not  divest  English  of 
all  his  property;  that  enough  remained  unsold  to  answer 
the  plaintiffs'  demand.  It  could  not,  therefore,  be  inferred 
from  the  transaction  itself  that  English  intended  hindrance 
or  delay;  nor  is  there  any  other  point  in  the  evidence  tend- 
ing to  prove  that  his  vendees  had  notice  of  such  intention. 
The  transfers  may  have  had  the  effect  of  hindering  or  de- 
laying the  plaintiffs;  but  was  that  the  purpose  for  which 
the  assignments  were  made?  The  law  permits  a  debtor, 
even  in  failing  circumstances,  to  dispose  of  his  property 
for  the  benefit  of  his  creditors;  and  when  such  honest  in- 
tention predominates,  the  mere  effect  of  the  act  can  not 
be  considered  unlawful  Any  other  construction  of  the 
statute  of  frauds,  would  disaffirm  every  assignment  by  an 
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May  Tenn,   insolvent  of  all  his  jHroperty  in  traet  for  his  creditors,  be- 

^Q*^'      cause  its  necessary  effect  b  to  hinder  or  delay.    It  seems 

Stbwabt    to  us  that  the  inquiry,  in  cases  like  the  present,  should 

BiTGusH.    always  be,  "whether  the  act  done  is  a  bona  fide  transao- 

ftion,  or  whether  it  is  a  trick  or  contrivance  to  defeat  cre- 
ditors," Cack^an  v.  Kermetj  1  Cowp.  432.— The  United 
States  V.  Hooej  3  Cranch  73.— 1  Story  Eq.  Jur.,  s.  36a 
We  think  that  English^  whatever  the  effect  of  his  course 
may  have  been,  intended  to  render  full  justice  to  all  his 
creditors,  so  fiur  as  the  means  within  his  power  would 
enable  him  to  produce  that  result. 

When  this  suit  was  commenced,  the  property  in  PettU^s 
hands  consisted  of  choses  in  action.  These  the  bill  seeks 
,  to  appropriate  to  the  payment  of  the  judgment.    Hence, 

the  inquiry  results,  has  a  Court  of  Equity  power  to  grant 
this  species  of  relief?  The  plaintiffs  assume  the  ground 
that  "a  creditor,  having  pursued  his  remedy  at  law  to 
judgment  and  execution,  may  go  into  equity,  and  compel 
discovery  and  appropriation  of  his  debtor's  property,  in 
whosesoever  hands  it  has  been  placed  out  of  the  reach  of 
execution  at  law,  and  that  it  makes  no  difference  whether 
such  property  consists  of  choses  in  action,  money  or 
stocks."  In  support  of  this  position,  Hodden  v.  Spader^ 
20  Johns.  554,  is  cited ;  but  that  case,  it  is  believed,  does 
not  accord  with  the  weight  of  authority  on  the  subject. 
The  doctrine  relied  on  evidently  applies  where  a  trustee 
holds  property  which  would  have  been  tangible  by  execu- 
tion, and  which  he  has  received  under  circumstances  which 
show  fraud  as  against  creditors.  Choses  in  action,  how- 
ever, are  not  subject  to  execution,  and  consequently  not 
within  chancery  jurisdiction.  But  with  us,  this  is  no 
longer  an  open  question.  Shaw  v.  AveKne^  6  Ind.  R.  380, 
expressly  decides  that  chancery  has  no  power,  in  any  case, 
to  appropriate  choses  in  action  to  the  payment  of  a  judg- 
ment at  law.  That  case  was  decided  after  a  full  con- 
sideration of  the  authorities  bearing  on  the  point,  and  we 
must,  therefore,  regard  it  as  a  rule  of  decision  in  this  Court 

The  evidence  in  the  cause  does  not  produce  in  our  minds 
the  conclusion  that  the  deed  to  PettU  is  void;  but  if  it  did, 
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the  view  just  taken  would  supersede  the  inquiry  whether   May  Temi, 
it  was  so  or  not,  because  if  the  deed  was  set  aside,  the      ^^^* 
plaintiffs  would  not  be  benefited,  as  no  process  of  execu-      Pbtbx 
tion,  in  law  or  equity,  can  reach  the  choses  in  action.    If,     wsiom» 
as  appears  by  the  record,  Donova/n^  at  the  time  this  suit 
was  instituted,  was  a  non-resident,  all  its  objects  might 
have  been  legally  attained  by  the  simple  process  of  attach^* 
ment.    R.  S.  1843,  c  41,  art  1,  2. 

Upon  the  whole,  we  think  the  plaintiffs  have  not  made 
such  a  case  as  entitles  them  to  relief  in  a  Court  of  equity « 

Stuart,  J.,  having  been  concerned  as  counsel,  was  absent 

Per  CWtaw.— The  decree  is  aflirmed  with  costs. 

X  K  Edgerton  and  C.  CasCj  for  the  plaintiffs. 

W.  Z.  Stuart  and  D.  D.  PraMy  for  the  defendants. 

(1)  ThesttttateoflSSSissimlltf.    1  B.  S.  1859,  p.  803. 


Fetbr  V*  Wright  and  Others. 

When  a  party  designedly  produces  a  false  impression,  in  order  to  miskadi 
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entrap,  or  obtain  nndne  advantage  oyer  another— in  every  such  case  there  is 
frand— «n  evil  act  and  an  evil  intent. 

When  a  party  to  a  contract  places  a  known  trust  and  confidence  in  the  othef  

party,  in  a  mixed  question  of  law  and  fiust,  and  acts  on  his  opinion,  and  the  |  j|^l 

party  in  whom  such  trust  was  reposed  misleads  him,  equity  will  reliere.  i{»2   138 

PamUy  settlements,  to  be  held  sacred,  must  be  made  in  good  fidth.    Fraud  of  \   o  I83I 

dzcnmrention  is  filial  to  them.    8ach  compromises,  ikirly  entered  into,  are  IlfiS    88. 

bindiiyg,  whether  the  uncertainty  arises  upon  matters  of  iisct  or  of  law.    But 

*  if  the  parties  are  not  mutually  ignorant,  the  case  admits  of  a  very  difforent 
consideration,  whether  the  ignorance  relate  to  the  facts  or  the  law.  Thus 
a  Court  of  equity  will  not  sustain  a  fiunily  settlement,  where,  from  a  mix- 
tme  of  mistake  of  title,  personal  ignorance  or  liability  to  impoaitton,  agree- 
menta,  or  acts  unadyised,  or  improvident,  or  made  without  due  deliberation, 
are  entered  into.  Nor  wiU  such  compromises  be  sustained  when  it  is  appar- 
ent that  the  pardes  did  not  understand  their  rights,  or  the  nature  of  the 
traasaetion.  In  aQ  such  cases,  Cotirts  of  equity  will  hold  the  settlement 
invalid,  upon  the  common  equitable  principle  of  protecting  those  who  are 
unable  to  protect  themselves,  and  of  whom  an  undue  advantage  is  taken. 

To  justify  the  rejection  of  evidence,  it  must  either  be  contradicted,  or  improba* 
Ue,  or  otmoxxods  according  to  some  established  legal  mode  of  testing  truth. 
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Umj  T^nn,    Where,  in  chanoeiy,  the  pmyer  of  tiie  bill  was  that  the  aniwer  should  be  with- 
1855.  ont  oath,  an  answer  under  oath  had  no  other  effect  than  as  if  without  oath. 

^'——^-'  Where  the  answer  was  required  to  be  without  oath,  a  preponderance  of  testi- 
*****  mony  in  support  of  the  bill  was  sufficient 

Wbi«bt.  Viand  may  be  deduced  not  only  from  deoeptire  or  iidse  reprasentadons,  bat 
from  hcta,  incidents  and  drcnmstanoes  which  may  be  trinal  in  themselTes, 
bnt  dedsire  in  the  giren  case  of  a  fraudulent  design. 
If  a  person  with  whom  a  deed  is  left  as  an  aenno,  to  ht  delirered  to  the  grantee 
upon  his  performance  of  a  particnlar  act,  passes  it  to  the  latter,  before  he  has 
perfonned  sndi  act,  snch  possession  of  the  grantee  does  not  import  a  de- 
liTOiy. 
A  purdiaser  of  real  estate  who  buys  with  notice  that  the  title  of  the  vendor  is 
to  be  disputed  for  fraud,  is  entitled  to  lio  consideration  in  a  Conrt  of  equity, 
if  thefrBadbeestaUished. 

TWMlnr,         ERROR  to  the  Tippecatioe  Court  of  Common  Pleas. 


!%». 


Stuart,  J.r— Bill  in  chancery  by  Matilda  Peter  against 
Wrightj  Brandt  and  others,  to  set  aside  certain  convey- 
ances as  fraudulent.  The  Court  denied  the  relief  sought, 
and  dismissed  the  bill  at  the  costs  of  the  complainant. 
She  prosecutes  this  writ  of  error. 

Both  in  the  pleadings  and  the  argument  of  counsel,  it  is 
to  be  regretted  that  such  unwonted  asperity  has  been  in- 
dulged. There  is  nothing  to  distinguish  this  case  from 
many  others  in  which  fraud  is  charged  on  the  one  side  and 
denied  on  the  other. 

Divested  of  extraneous  matter,  the  facts  legitimately 
presented  for  our  consideration  are,  as  briefly  as  may  be, 
these : 

Joseph  Peter  was  one  of  eleven  heirs  of  William  Peter j 
deceased,  who  died  some  time  in  1837,  intestat.e,  leaving  a 
large  estate,  consisting  chiefly  of  lands.  Shortiy  after  his 
death,  the  heirs  made  an  amicable  partition.  By  this  par- 
tition Joseph  was  allotted  a  larger  share  than  the  others, 
because  on  him  was  devolved  the  support  of  his  mother, 
Jidia  Arm  Peter,  That  share  consisted  of  two  hundred 
and  fifty-four  acres  of  land,  including  the  homestead  of  the 
late  William  Peter.  Under  this  partition,  the  heirs  execu- 
ted deeds,  and  took  possession  of  their  respective  shares. 

It  appears  that  Julia  Ann  Peter  released  her  dower  to 
her  son  Joseph^  and  took  from  him  a  bond  dated  May  29, 
1844,  whereby  he  agreed  to  deliver  to  JuUa  Ann  one-third 
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of  the  piodncts  of  the  fann  for  six  years,  and  afterwards   ^^r  Teim, 
to  support  her,  &c,  looo. 

In  May^  1846,  Joseph  Peter  died  intestate,  leaving  the      Fbme 
complainant  MatUda  his  widow,  and  Jrvin  Peter  his  only    Wxioht. 
child  and  heir  at  law. 

At  the  time  of  the  partition,  some  of  the  heirs  were 
minors,  others  femes  covert.  To  qniet  title  and  confirm 
what  had  been  done,  a  bill  in  chancery  was  filed,  in  which 
all  the  heirs  were  parties,  either  plaintifis  or  defendants. 
The  result  of  this  amicable  proceeding  was  a  confirmation 
of  the  partition  already  made,  and  deeds  ordered  by  the 
Court  to  the  heirs  respectively.  Under  this  proceeding, 
the  title  of  the  father,  Joseph  P.,  was  confirmed  in  the  son 
irvin^  by  commissioner's  deed. 

This  amicable  suit  was  terminated  in  1848.  In  March^ 
1849,  Lvin  Peter  died  intestate,  leaving  his  mother  Matildc^ 
the  complainant,  his  sole  heir  at  law.  She  thus  inherited 
the  share  of  Joseph^  her  husband,  subject  to  his  obligation 
for  the  support  of  JiUia  Ann  Peter. 

Consisting,  as  that  portion  did,  of  the  Peter  homestead, 
and  now  in  the  hands  of  one  connected  with  the  family 
only  by  marriage,  it  seems  to  have  become  an  object  with 
the  heirs,  to  place  it,  if  possible,  in  the  hands  of  some 
of  the  family.  They,  therefore,  in  AprUj  soon  after  the 
death  of  irvinj  took  measures  to  buy  out  Maiilday  or,  if 
that  failed,  to  test  her  title  by  law.  In  this  negotiation, 
Wright  was  employed  as  their  agent,  at  a  contingent  fee 
of  500  dollars. 

In  JUa^y  1849,  Wright  took  with  him  BwrkhaUer^  the 
husband  of  one  of  the  heirs,  and  Snoddp^  a  fiiend  of  the 
£unily,  and  by  their  joint  influence  and  persuasion,  suc- 
ceeded in  purchasing,  for  the  other  heirs,  firom  MatHdOj  for 
1,500  dollars.  At  that  time,  the  value  of  the  land  so  pur- 
chased was  variously  estimated  at  firom  4,000  to  5,000  dol- 
lars. Matilda  gave  the  heirs  a  title-bond,  to  convey  upon 
the  payment  of  the  money. 

Three  weeks  after  the  date  of  the  bond,  Matilda  filed 
her  bill  in  chancery  to  set  it  aside,  as  having  been  obtained 
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ifftj  Tm,  by  fraud.     Wright  and  the  Peter  heirs,  obligees  of  the 
^Q*^'      bond,  were  defendants. 

Pbtbx  In  September^  1849,  the  case  was  compromised,  and  the 

Wbioht.  suit  dismissed  at  MaHldo^s  costs.  In  pursuance  of  this 
compromise,  she  deeded  to  Wright  tar  2,375  dollars  cash, 
and  divers  other  alleged  items  of  consideration,  which  will 
be  noticed  hereafter.  The  deed  was  delivered  to  Orikj  as 
an  escrofffy  to  be  delivered  to  Wright  upon  the  payment  of 
the  money  above  named. 

That  very  day  Wright  and  the  defendant  Brandt  were 
negotiating  about  the  homestead,  and  the  next  day  Brandt 
purchased  a  part  of  the  land  for  3,500  dollars.  Without 
any  order  from  Matildoj  but  on  the  assurance  of  Brandt 
simply,  Orth  took  Brands  $  note  for  1,760  dollars,  in  lieu 
of  cash ;  and  the  deed  which  he  held  as  an  escrow  vras 
delivered  to  Wright 

In  Jamuarpj  1850,  Matilda  filed  her  present  bill  to  set 
aside  the  compromise,  alleging  that  she  was  induced  to 
make  it  by  fraud.  Wright  and  his  vendee,  Brandt^  the 
Peter  heirs,  and  two  of  her  former  solicitors,  are  made 
parties  to  the  bilL  The  answers  are  required  to  be  with- 
out oath. 

The  Peter  heirs  are  defaulted.  Wright^  Brandt  and  the 
other  defendants  answer,  denying  the  several  charges  in 
the  bill,  and  denying  all  fraud,  &c. 

The  whole  controversy,  therefore,  resolves  itself  into  a 
question  of  frust,  on  the  weight  of  evidence. 

The  Peter  heirs  are  charged  as  confederates.  It  has 
been  seen  that  they  had  severally  received  their  frdl 
share  of  the  paternal  estate.  They  had  no  further  claim 
on  the  homestead — ^no  shadow  of  right  to  JosepKs  share,  as 
inherited  by  Matilda.  Their  position,  therefore,  in  employ- 
ing Wright  to  procure  for  them  Matilda^ s  inheritance,  either 
by  compromise  at  an  inadequate  price,  or  by  law,  was  ag- 
gressive ;  and  in  that  aggression  tiiey  were  united.  They 
directed  Wright  to  use  ^^whatever  means  he  might  deem 
proper  and  fitting ;''  to  compromise  for  1,500  dollars,  if  he 
could,  if  not,  to  involve  her  in  litigation.  He  was  to  have 
500  dollars  if  he  succeeded ;  if  he  failed,  nothing,  and  to 
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pay  aD  costs.     If  this  is  not  champerty,  it  has  some  such   May  Tcnn, 
similitude.  1855. 


The  contract  to  this  effect  is  appended  in  a  note  for  fur-      Fbtbb 


T. 


ther  reference.(l)  Wbioht. 

On  the  other  hand,  Matilda  was  on  the  defensive.  She 
was  endeavoring  to  hold  what  the  law  had  given  her. 
Alone  against  a  number,  with  even  less  than  the  ordinary 
capacity  and  shrewdness  of  her  sex  in  business  matters,  she 
is  artfully  led  from  one  blunder  to  another,  till  her  property 
is  gone  for  a  very  inadequate  consideration.  Thus  situated, 
she  appeals  to  the  Courts  to  relieve  her  from  contracts  into 
which  she  alleges  she  has  been  induced  to  enter  by  fraud. 

All  the  parties  to  the  biU  in  chancery  to  set  aside  the 
title-bond,  are  also  parties  to  this  bill  to  set  aside  the  deed 
to  Wrig'ht  The  material  parts  of  the  former  bill  are  em- 
braced in  this ;  and  the  special  prayer  is  for  reUef  against 
the  bond  as  well  as  against  the  deed.  The  bond  and  deed 
are  -beated  as  parts  of  a  whole,  and  the  evidence  addressed 
to  both  accordingly. 

To  determine  accurately  the  respective  rights  of  the  par- 
ties, it  will  be  necessary  to  examine — 

1.  The  validity  of  the  title-bond  to  the  Peter  heirs. 

2.  The  validity  of  the  deed  to  Wright. 

Incidental  to  these,  there  are  several  other  questions 
which  will  be  noticed  as  they  arise. 

First,  then,  the  title-bond  executed  by  Matilda  Peter  to 
the  Peter  heirs  in  May^  1849. 

It  has  been  seen  that  Irvin  Peter  died  in  Marchj  1849. 
The  very  next  month,  Aprily  1849,  Wright  was  employed. 
He  immediately  took  with  him  Burkhatter  and  Snoddj/y  to 
second  his  overtures  of  purchase  with  Matilda,  This  part 
of  the  transaction  is  best  told  by  the  witness ;  premising, 
as  it  appears  in  evidence,  that  Wright,  Snoddy  and  Matilda 
were  all  members  of  the  same  communion,  and  that  she, 
therefore,  placed  the  most  implicit  confidence  in  these  ad- 
visers, who  had  generously  come,  as  they  said,  to  prevent 
a  frunily  difficulty.  Snoddyy  in  substance,  says :  ^<  Dr. 
Wright  and  Henry  Bwrkhaiter  called  on  me  and  wished 
me  to  go  with  them  to  Mrs.  Petei^s.     We  talked  about 
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May  Term,   her  title.     I  became  convinced  that  Matilddfs  title  was 
18o5>      j^^^  Qf  Joseph  Peter;  but  I  always  supposed  his  title 
Pbtsb      defective.    I  told  Matilda^  in  the  presence  of  Wright  and 
Wbioht.     Evrkhatter^  that  I  thought  her  title  was  not  good,  and  that 
she  had  better  take  the  1,500  dollars,  and  escape  the  Litiga- 
tion threatened  her  by  the  Peter  heirs.     I  was  in  utter  ignore 
ance,  then,  that  there  had  been  judicial  proceedings  to  sup- 
ply the  deficiency  of  Josephs  deed.     Neither  Wright  nor 
BurkhaMer  informed   me  that  I  was  in    error,  though 
Wright  had  then  papers  which  I  afterwards  understood  to 
be  copies  of  the  records. 

"  Had  I  known  of  the  proceedings  in  Court,  I  should 
not  have  advised  her  to  take  1,600  dollars." 

There  was  policy,  at  least,  in  the  selection  of  Snoddy^ 
who,  ignorant  of  the  facts,  was  es^er  to  enact  the  peace- 
maker ;  and  in  whose  integrity  and  friendship  Matilda  had 
the  most  undoubting  confidence.  Advice  from  such  a  man 
might  well  have  misled  a  stronger  mind.  He  was  backed 
by  Wright^  another  brother  in  the  church,  and  BurkhaUeTj 
her  brother-in-law.  Thus  beset,  and  with  such  advisers, 
Matilda  signed  the  bond  in  controversy.  Having  thus  sold 
her  property  for  one-third  its  value,  to  avert  threatened  liti- 
gation, the  object  of  the  confederacy  was  accomplished. 

In  what  light  the  law  views  such  transactions,  remains 
to  be  seen.  In  Smith  v.  RichardSj  13  Peters  26,  it  is,  says 
Judge  Barbour  J  an  ancient  and  well-established  principle, 
that  whenever  stippressio  veri  occurs,  it  is  sufficient  to  set 
aside  a  conveyance.  Judge  Story  expresses  the  same  thing 
thus :  "  Where  a  party  designedly  produces  a  false  impres- 
sion in  order  to  mislead,  entrap,  or  obtain  undue  advantage 
over  another — ^in  every  such  case  there  is  fraud ; — an  evil 
act  with  an  evil  intent"  1  Story  Eq.  Jurisp.  201.  Thus, 
what  Snoddy  ignorantly  stated  as  to  the  defect  of  Matilda^s 
title,  was  knowingly  and  wrongfully  adopted  by  Wright^ 
and,  as  the  evidence  shows,  artfully  urged  upon  her  as  an 
inducement  to  accept  the  1,500  dollars.  She  placed  a 
known  trust  and  confidence  in  her  advisers,  in  a  mixed 
question  of  law  and  fact,  and  they  misled  her.  1  Story 
Eq.  ss.  130, 131, 133.— SAoe/er  v.  Sleade^  7  Blackf.  178.— 
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The  StaU  v.  Holloway^  8  Blackf.  45.     Nor  is  this  such  a   May  Tenn, 
fieunily  settlement  as  the  books  say  will  be  held  sacred      -^^^^ 
Such  settlements,  to  be  so  upheld,  must  be  made  in  good      Fbtbr 
faith.     Fraud  or  circumvention  is  fatal  to  them.  Weight. 

Thus  it  is  held  by  judge  Story  that  compromises  fairly 
entered  into  are  binding,  whether  the  uncertainty  arises 
upon  matters  of  fact  or  of  law.  But  if  the  parties  are  not 
mutually  ignorant,  the  case  admits  of  a  very  different  con- 
sideration, whether  the  ignorance  relate  to  the  facts  or  the 
law.  Thus  a  Court  of  Equity  will  not  sustain  a  family 
settlement  where,  from  a  mixture  of  mistake  of  title,  per- 
sonal ignorance  or  liability  to  imposition,  agreements  or 
acts  unadvised,  or  improvident,  or  made  without  due 
deliberation,  are  entered  into.  Nor  will  compromises  be 
sustained  when  it  is  apparent  that  the  parties  did  not 
understand  their  rights  or  the  nature  of  the  transaction ; 
as  if  the  heir  surrender  an  unimpeachable  title  without 
consideration.  In  all  such  cases.  Courts  of  Equity  will 
hold  the  settlement  invalid,  upon  the  common  equitable 
principle  of  protecting  those  who  are  unable  to  protect 
themselves,  and  of  whom  an  undue  advantage  is  taken. 
1  Story  Eq.  Jur.,  supra. 

The  confederacy  of  the  Peter  heirs  with  Wright  to  take 
advantage  of  an  ignorant  woman,  and  the  means  resorted 
to,  to  consummate  the  purposes  of  the  confederacy,  bring 
the  case  before  us  clearly  within  the  rule  laid  down  by 
Story. 

We  can  therefore  have  no  hesitation  in  saying  that  the 
injurious  contract  with  the  Peter  heirs  into  which  Mrs. 
Peter  was  drawn,  was  fraudulent  and  void. 

2.  We  come,  then,  to  the  second  question,  involving  the 
validity  of  the  deed  to  Wright^  and  the  compromise. 

This  compromise,  which  had  been  advised  by  counsel, 
is  not  altogether  an  independent  transaction.  It  is  a  con- 
tinuation of  the  confederacy,  and  tainted  in  some  degree 
with  the  fraud  which  resulted  in  the  execution  of  the 
bond.  On  the  part  of  Wright^  it  was  but  a  revision  and 
adoption  of  that  fraud  on  his  own  particular  account;  for, 
in  the  meantime,  he  had  bought  out  the  other  defendants. 
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Maj  Tem,   On  the  24th  of  Septembefy  1849,  Julia  Awn  and  the  Peter 

^^^      heirs  had  joined  in  a  quit-claim  deed  to  Wright  for  the 

PsTim      whole  property  pending  in  chancery.     Concurrently  there- 

Wbioht.     with  he  gave  his  bond  to  secure  Julia  Ann  the  benefit  of 

her  maintenance  bond;  or  whatever  he  {Wright)  should 

consider  equivalent  thereto;  and  to  pay  all  costs,  &c. 

Two  days  after,  September  26th,  1849,  Orth^  in  his  an- 
swer, says,  Wright  called  on  him,  and,  on  behalf  of  him* 
self  and  the  other  defendants^  renewed  the  proposition  of 
compromise  made  and  postponed  in  July  on  account  of 
the  cholera.  The  next  day,  Orth  and  Wright  repaired  to 
Matilda's. 

It  would  seem,  from  the  evidence,  that  both  Matilda 
and  Orth  were  kept  in  ignorance  of  the  purchase  from 
the  Peter  heirs.  Perhaps,  in  itself,  this  piece  of  secrecy 
would  not  be  entitled  to  much  weight.  It  might  have 
inclined  Matilda  to  compromise,  or  it  might  have  had  the 
opposite  effect,  had  she  known  all  the  facts.  But  it  as- 
sumes importance  as  a  link  in  the  chain  of  that  furtive 
and  faithless  policy  which  msurked  the  negotiations  of 
Wrighii  and  gives  point  to  the  frauds  charged. 

Closely  connected  with  the  secrecy,  is  the  urgency  of 
Wright  to  complete  his  contracts.  When  the  bond  was 
obtained,  the  subject  was  broached,  and  the  fraud  accom- 
plishedf  at  a  single  sitting.  So  here.  Though  the  proposi- 
tion to  compromise  had  been  made  in  July^  Matilda  hears 
it  for  the  first  time  on  the  27th  of  September^  1849,  and  is 
then  allowed  thirty  or  forty  minutes  to  reflect  on  it  and 
give  her  answer.  It  b  worthy  of  note,  too,  that  a  blank 
deed  was  brought  along;  and  that  Wrigkty  without  getting 
out  of  the  buggy,  but  landing  Orth  at  Matilda' s^  hastened 
directly  to  Burkhalter's  for  the  money,  as  though  it  were 
understood.  It  was  all  done  in  an  hour  or  two,  and  Ma- 
tilda taken  from  a  sick  bed,  in  a  buggy,  over  the  Clinton 
county  line,  to  the  nearest  magistrate,  to  acknowledge  the 
deed. 

The  substance  of  the  advice,  on  this  occasion,  is  thus 
given  by  the  witness.  "The  reasons  urged  by  Orth  to 
Matilda  were  about  these:   That  if  it  vrete  not  compro- 
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mised,  it  would  make  a  long  and  tedious  law-snit ;  that  ^^7  I"®™* 
the  testimony  of  Mrs.  Petet^s  case  depended  chiefly  on  the      ^Q^- 
evidence  of  Mr.  Snoddp  and  her  brother;  that  one  or  both      Pktsb 
might  die  before  the  case  was  settled,  and  that  she  would    Wbight. 
then  stand  a  poor  chance  of  gaining  it.     Orth  said  to 
Matilda  that  she  knew  her  health  was  bad,  and  she  might 
not  live  to  get  any  good  of  it  or  to  see  it  settled.     The 
first  Orth  said  about  the  compromise  was,  that  we  met 
together  last  night,  and  consulted  MatUda^s  case  some 
three  or  four  hours,  and  we  came  to  the  conclusion  the 
best  she  could  do  would  be  to  compromise.    When  Orth 
said  that  they  had  concluded  that  was  about  the  best 
thing  she  could  do,  Matilda  replied,  ^K  you  can't  see  any 
better  way,  I  can't.'" 

Now,  it  is  to  be  observed  of  this  advice,  that  it  came 
clothed  with  the  authority,  not  of  Orth  alone,  but  of  his 
associate  counsel.  ^  We  consulted  some  three  or  four 
hours;"  ^^we  concluded,"  &c.  The  most  favorable  inter- 
|tt:etation  of  who  is  meant  by  ^tre"  is,  that  it  was  her  soli- 
citors. In  point  of  fact,  this  does  not  seem  to  be  strictly 
correct.  For  in  his  answer  to  the  charge  of  such  concur- 
rence, made  by  way  of  cross  biU,  Oregory  positively  denies 
that  he  had  ever  been  consulted  as  to  the  terms  of  the 
compromise,  and  insists  that  it  was  settled  without  his 
advice.  There  is  no  evidence  tending  to  establish  the  < 
&cts  thus  denied.  Further  to  evince  his  utter  repudiation 
of  it,  Chr^ory  returned  his  part  of  the  fee  into  Court,  and 
actually  engaged  as  associate  counsel  to  set  the  deed  to 
Wright  aside  for  fraud. 

It  is  further  to  be  observed  of  this  advice,  that  one  of 
the  reasons  urged  why  she  should  compromise,  viz.,  the 
danger  of  her  witnesses  dying  before  the  suit  was  termi- 
nated, though  weU  calculated  to  impress  a  woman's  inex- 
perienced mind,  was  very  evidently  unsound  and  illusive. 
For  under  the  practice  in  chancery  in  1849,  the  evidence 
was  wholly  by  deposition.  The  bill  was  filed  in  May^ 
1849,  and  the  depositions  might  have  been  taken  at  any 
time  after  the  subpcenas  had  been  served  thirty  days,  &c 
R.  S.  1843,  p.  842.     The  diligence  of  counsel  might  have 
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May  Tenn,   placed  all  contingencies  out  of  the  question,  by  taking  the 

^^^'      depositions  of  Snoddyy  &c.,  long  before  the  advice  was 

Petbr      given.    Besides,  such  advice,  for  such  reasons,  was  equally 

W&ioHT.     applicable  before  suit  was  brought,  and  before  expenses 

were  incurred. 

One  useful  corollary,  however,  flows  from  this  advice, 
that  if  Bnoddy  and  her  brother  lived  to  testify,  Matilda 
had  a  clear  case  against  Wriffht  and  the  Peter  heirs,  in 
relation  to  the  fraudulent  title-bond. 

That  advice  was  well  calculated  to  produce,  and  did 
produce,  a  wrong  impression.  It  induced  her  to  accede  to 
a  compromise,  however,  injurious  to  her  interests.  Hence 
the  bewildered  woman's  reply — ^'^if  you  can't  see  any  bet- 
ter way,  /  cfl»'/." 

It  is  no  part  of  our  purpose,  nor  does  it  lie  in  our  way, 
to  inquire  why  this  advice  was  given.  From  whatever 
motive,  it  is  clear  that  her  mind  was  thereby  bewildered 
and  misled.  It  is  the  erroneous  impression  produced,  and 
the  results  that  flowed  from  it,  with  which  alone  we  hvif 
to  deal  Adopting  the  language  of  this  Court  on  a  sixttt 
lax  occasion,  only  changing  the  names — <^Even  admitting 
that  Orth  produced  the  false  impression  innocently,  by 
mistake — a  supposition  which  his  fair  general  character, 
perhaps,  renders  no  more  than  just  to  him — this  consider- 
ation does  not  prevent  the  application  of  the  principle." 
McCormick  v.  Malin^  5  Blackf.  509.  Much  more  if  mis- 
representations  were  knowingly  made  and  injury  resulted, 
will  the  law  imply  a  frau4ulent  intent.  Foster  v.  Charles^ 
6  Bing.  396. 

It  is  urged  that  this  part  of  the  case  depends  chiefly  on 
Neyharfs  evidence.  Hence  an  elaborate  efibrt  is  made  to 
break  its  force  and  discredit  it.  But  the  basis  assumed,' 
viz.,  the  contradictory  matter  to  be  found  in  the  answers  of 
Wright  and  Brandt^  is  novel  and  unauthorized.  If  they 
could  discredit  this  witness,  they  should  have  done  so  by 
some  of  the  known  modes  of  impeachment.  His  general 
character  for  truth  was  not  questioned.  No  attempt  was 
made  to  show  that  he  had  given  a  different  version  at  any 
other  time.     Nor  did  the  most  rigid  and  skilfrd  cross- 
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examination  by  numerous  counsel  in  succession  elicit  any   May  Term, 
contradiction.     The  slight  discrepancies  between  his  evi-      ioo5. 
dence  and  that  of  other  witnesses,  are  no  more  than  may      Pbteb 
be  found  wherever  men  of  different  capacity  and  different     Wbioht. 
powers  of  observation  and  habits  of  thought  undertake  to 
narrate  the  same  events.    Such  discrepancies  tend  as  often 
^  confirm  as  to  impair  the  credibility  of  a  witness.     To 
justify  the  rejection  of  evidence,  it  must  be  either  contra^ 
dieted,  or  improbable  in  itself,  or  obnoxious  according  to 
some  established  legal  mode  of  testing  truth.     Thus  re- 
garded, NeyharPs  evidence  will  bear  favorable  comparison 
with  other  witnesses. 

In  this  connection,  it  is  proper  to  notice  the  rule  of  evi- 
dence applicable  to  the  case.  The  answers  of  Wright  and 
Brandt  are  put  in  under  oath.  But  this  does  not  change 
their  legal  effect  or  require  any  higher  evidence.  For  the 
prayer  of  the  bill  is  that  they  answer  without  oath.  Hence 
in  this  as  in  other  civil  cases  at  law,  a  preponderance  of 
evidence  is  sufficient. 

It  appears  that  concurrently  with  the  deed,  Wright  exe- 
cuted to  MaUlda  and  delivered  to  Orth^  as  an  escroWj  a 
bond  of  indemnity,  the  terms  of  which  may  throw  some 
light  on  the  good  faith  of  Wright*  After  reciting  that 
whereas  the  personal  property  of  Joseph  Peter ^  deceased, 
is  insufficient  to  pay  the  debts,  which  are  thus  a  lien  on 
the  real  estate;  2.  That  JuMa  Anriz  bond  for  maintenance 
is  al|o  a  lien;  3.  That  Matilda  owes  a  note  of  65  dollars  to 
the  administrator  of  her  husband ;  4.  That  Matilda^ s  deed 
to  Wright  warrants  against  all  incumbrances:  therefore, 
Wright  and  his  heirs  release  Matilda  and  her  heirs  from 
those  covenants,  to  the  extent  embraced  in  the  recitals, 
and  agree  to  save  her  harmless. 

This  bond,  though  not  noticed  by  counsel  on  either  side, 
seems  very  suggestive.  Is  it,  for  instance,  a  paper  entitled 
to  record?  How  far  would  it  be  notice  to  subsequent  pur- 
chasers of  the  modifications  of  the  covenants  contained  in 
the  deed  ?  Could  Wrighfs  assigns,  as  distinguished  from 
his  heirs,  ( Williams  on  Real  Property,  63,)  sue  Matilda  for 
a  breach  of  those  covenants  ?  And  what  security  does  it 
Vol.  VI^13 
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Haj  T«m,  afford  her  that  Wrig'kt  will  save  her  harmless?    If  it  was 

^Q^*      intended  to  secure  her,  why  were  not  those  recitals  either 

PnsK      embodied  in  the  deed  itself  and  expressly  excepted  from  the 

Wbioht.     operation  of  the  covenants,  or  their  performance  secured  by 

mortgage?    Matilda  would  then  have  had  some  security ; 

as  it  is,  she  has  none.    Nor  is  it  to  be  supposed  that  this 

woman  knew  or  understood  a  tenth  part  of  the  complex 

bond. 

These  may  seem  little  things,  but  they  have  a  meaning* 
They  all  favor  or  tend  to  favor  Wrig'ht  Thus  his  release 
to  the  Peter  heirs  is  without  seaL  For  her  maintenance 
bond,  he  gives  Jidia  Ann  whatever  he  shall  deem  equivalent 
thereto.  Matilda  is  entrapped  with  the  illusive  bond  we 
have  been  considering.  On  Wrig^hfs  part,  every  paper  ac- 
cruing to  him  is  drawn  with  the  utmost  exactitude.  Even 
Brandos  1,000  dollar  note  is  secured  by  mortgage,  and  the 
interest  payable  annually.  Such  uniformity  of  advantage 
on  the  part  of  Wrighi^  can  not  be  easily  accounted  for, 
consistently  with  good  faith. 

In  cases  like  this,  of  numerous  and  complicated  feusts, 
the  firaud  which  should  vitiate  is  generally  sought  in  vain 
in  any  one  phase  of  the  case.  It  lurks  almost  intangibly 
in  the  whole  transaction.  It  may  be  deduced,  says  Kenij 
not  only  firom  deceptive  or  false  representations,  but  firom 
facts,  incidents  and  circumstances,  which  may  be  trivial  in 
themselves,  but  decisive  evidence  in  the  given  case  of  a 
fraudulent  design.  2  Kent  484.  Hence  the  significance  of 
all  the  little  advantages  so  uniformly  in  favor  of  Wriffhij 
at  the  expense  of  those  with  whom  he  is  dealing. 

In  this  light,  the  details  of  the  compromise  give  further 
color  to  unfavorable  inferences.  It  is  insisted  that  what 
she  was  to  receive  under  the  compromise  was  the  full 
value  of  the  land.     That  sum  is  made  up  thus: 

Brandos  note, $1,750 

Her  solicitor's  fee, 525 

Indemnity  against  the  bond  to  Mia  Ann, 1,500 

ABSumption  of  the  debts  of  her  husband's  estate,. .       500 
Her  own  note  to  the  administrator, 65 

$4,340 
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This  estimate  is  taken  chiefly  from  the  proposition  sub-   ^^7  Term, 
mitted  by  Orth  to  Matilda^  as  given  in  evidence,  and  from      1^^* 
WrigMs  bond.    It  is,  in  substance,  this:    OrA  said  he      Pbtss 
had  got  them  up  to  2,300  dollars.    We  concluded  to  throw     w&iort. 
off  50  dollars  of  our  fee,  which  would  leave  MatUda  1,750 
dollars.    He  then  said  they  were  to  pay  her  note  of  65  dol- 
lars, given  to  the  administrator.     The  personal  estate  of 
Joseph  would  not  be  sufficient  to  pay  the  debts  by  perhaps 
500  dollars.    Elsewhere  in  the  evidence,  the  maintenance 
bond  to  JuUa  Ann  is  estimated  at  150  dollars  a  year,  and 
the  probabilities  of  life  at  ten  years,  making  1,500  dollars — 
in  aU,  4,840  dollars. 

The  answers  of  Wright  and  Orth  admit  that  the  2,375 
dollars  was  to  be  cash.  A  tender  of  Brandfs  note  for  part 
of  that  sum  was  no  discharge  of  WrighPs  contract.  Such 
a  proposition  needs  no  authority. 

It  is  said  that  Matilda  had  so  agreed  with  BraauU.  But 
it  is  not  proved.  WUliam  Brandt^  the  son,  testifies  that 
Neyhart  told  him  so,  but  that  is  no  evidence  against 
MatUda.  Ashby  has  it  that  Matilda  agreed  to  wait  with 
Brandt  till  he  got  ready*  Ohr  that  she  had  sold  to  Brandt; 
that  Wrights  name  was  not  mentioned.  The  honesty  of 
all  these  witnesses  may  be  admitted;  but  it  is  clear  that 
their  attention  and  memory  are  not  to  be  trusted.  It  is  not 
pretended  that  there  was  any  memorandum  in' writing,  or 
any  consideration  for  the  alleged  promise  of  Matilda^  K, 
therefore,  such  an  understanding  were  proved,  it  would  be 
but  a  wudiMn  pactum. 

The  surrender  of  the  deed  to  Wright  has  been  already 
alluded  to  in  another  connection.  Knowing,  as  he  did, 
that  the  deed  was  delivered  to  Orth  as  an  escrow^  Wrights 
possession  of  it,  under  the  circumstances  in  which  it  was 
obtained,  imports  no  delivery.  In  legal  contemplation,  it 
was  never  delivered.  The  estate  still  remains  in  MatUdtL 
Jackson  v.  Catling  2  Johns.  R.  248.  Admitting  that  the 
acts  of  Wright  and  Brandt  imposed  upon  OrA^  that  does 
not  repair  the  wrong,  nor  any  the  less  import  fraud,  upon 
Matilda.    McOuUock  v.  Matm^  supra. 

Next  in  order  is  the  conditional  fee  of  counsel    The 
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Maj  Term,   substantial  parts  of  this  contract,  as  applicable  to  the  snb* 

^^^'      sequent  facts,  are  given: 

Potbb  "JJfoy  16, 1849.     $600.    For  value  received,  I  promise 

Wright,  to  pay  Ghregoryj  Orth  and  Brackett  six  hundred  dollars, 
and  interest  from  date,  without  any  relief,  &;c.  The  con- 
sideration for  the  above  is  the  employment  by  me  of  said 
(?.,  O.  and  £.,  as  attorneys  at  law,  to  prosecute  a  suit  in 
chancery  on  a  certain  title-bond  executed  by  me  about  the 
1st  of  May^  1849,  of  the  farm  on  which  I  now  reside,  and 
which  fell  to  me  as  the  heir  of  lirvin  Petety  deceased.  If 
the  said  Cr.,  O.  and  B.  succeed  in  getting  the  bond  set 
aside,  upon  suit  for  that  purpose  brought,  then  I  am,  upon 
termination  of  such  suit,  to  pay  the  above  note  and  inte- 
rest ;  and  in  case  they  do  not  succeed,  I  am  to  pay  them 
nothing.    Matilda  Peter!^ 

It  is  not  our  purpose  to  allude  to  this  contract  farther 
than  it  seems  to  bear  on  the  questions  involved.  It  is  not 
champerty,  simply  because  it  is  not  payable  out  of  the 
thing  to  be  recovered.  But  it  falls  so  clearly  within  the 
reason  of  the  law  on  that  subject,  that  the  Courts  might 
perhaps  declare  it  void  as  against  public  policy.  It  is  said 
that  Courts  of  Equity  will  give  no  countenance  to  con- 
tracts which  Bavor  of  maintenance  or  champerty,  though 
they  may  not  be  within  the  strict  legal  limits  assigned  to 
these  offences.  Prosser  v.  Edmonds,  1  Younge  and  CoL 
481.  See,  also,  4  Kent  449,  note  a.—l  Hawk.  P.  C.  84.— 
Scobey  v.  Ross,  6  Ind.  445. 

But  whatever  the  law  may  be  touching  such  contracts, 
it  is  very  clear,  for  other  reasons,  that  the  payment  of  this 
conditional  fee  by  Wright,  cannot  be  regarded  as  a  part 
payment  to  Matilda  on  the  land.  For  the  cash  payment 
of  2,800  dollars,  though  composed  of  two  items,  viz.,  1,750 
dollars  to  MatiJda^  the  residue  to  her  attorneys,  was  yet  an 
entirety.  The  payment  of  the  latter  was  not  sufficient. 
To  have  entitled  Wright  to  a  delivery  of  the  deed,  both 
sums  should  have  been  paid.  That  was  essential  before 
the  payment  of  any  part  to  Orth  could  be  regarded  as  a 
payment  to  Matilda*  The  one  payment,  without  the  other, 
was  not  only  no  payment  to  her,  but  in  connection  with 
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Wrighfs  possession  of  the  deed,  was  in  direct  derogation  ^^7  T^^rm, 
of  her  instmctions  and  interests.  ^-^^^ 

Even  if  the  validity  of  the  conditional  fee  be  admitted,      Pbtbb 
the  525  dollars  being  a  prominent  element  in  a  compro-     Wbioht. 
mise  tainted  with  fraud,  its  payment,  being  made  in  fraud 
of  MatUda^s  rights,  could  not  be  supported  in  equity.    Ches* 
terfield  v.  Janssetij  2  Vesey  125. 

So  that  the  claim  of  Orth  S^  Co.  must  be  determined  by 
the  original  contract.  That  instrument,  it  will  be  seen,  is 
very  explicit.  It  is  only  on  the  successful  termination  of 
a  suit  brought  to  set  aside  the  bond  that  they  are  entitled 
to  600  dollars  and  interest.  Unless  successful,  and  in  that 
way,  she  is  to  pay  them  nothing.  The  bill  had  been  filed ; 
but  the  chief  labor  of  the  case,  the  depositions  and  argu- 
ment, aside  from  the  contingency  of  success,  was  yet  to 
come,  so  far  as  appears  here. 

In  no  sense,  therefore,  could  they  daim  anything  under 
the  contract.  They  could  only  come  in  under  the  doctrine  of 
Lomax  v.  Bailey^  and  sue  MaiiMa  for  the  value  of  what 
they  had  done. 

The  next  item  is  the  65  dollar  note,  which  Wright  was 
to  pay.  Daniel  Peter ^  the  administrator,  and  one  of  the 
defendants,  is  examined  as  a  witness.  He  testifies  that 
he  called  on  Matilda  and  urged  the  payment,  some  months 
after  the  compromise,  and  that  she  paid  the  note  accord- 
ingly. 

The  next  item  is  the  maintenance-bond  of  Jvlia  Ann 
Peter.  That  was  estimated  at  1,500  dollars.  But  this  is 
clearly  extravagant.  In  the  first  place,  Bv/rkkaUer^  her  son- 
in-law,  testifies  that  she  is  sixty-five  or  seventy  years  old — 
nearer  seventy.  Now  it  may  be  doubted  whether  the  pro- 
babilities of  life  for  a  woman  of  that  age,  in  this  climate, 
are  not  nearer  five  than  ten  years. 

In  the  next  place,  Wright  himself  has  fixed  the  annual 
value  of  the  bond.  His  contract  with  Julia  Ann  was  to 
secure  her  rights,  under  that  bond,  or  whM  he  should  consi' 
der  equivalent  thereto.  That  equivalent  we  find  in  his  co- 
defendant,  Burkhaltet^s^  deposition,  was  the  interest  on 
BrandPs  1,000  dollar  note.    Here,  then,  Wright  himself  has 
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fixed  the  annual  value  of  the  bond  at  60  dollars.  He  can  not 
complain  if  the  same  value  is  put  upon  it  in  the  purchase 
from  Matilda  which  he  puts  upon  it  in  his  dealings  with 
JiUia  Ann.  As  to  him,  at  least,  it  is  an  eminently  equi- 
table criterion.  Taking  60  dollars  for  ten  years,  what  was 
counted  to  Matilda  in  the  compromise  at  1,500  dollars, 
was,  Wright  himself  being  judge,  worth  600  dollars. 

The  last  item  is  the  debts  of  Joseph  Peter^s  estate.  In 
the  overtures  to  Matilda^  they  were  estimated  at  500  dol- 
lars, which  were  to  be  paid  by  Wright  as  part  considera- 
tion on  the  purchase.  But  the  administrator,  Daniel 
Peter  J  having  acted  as  such  four  years,  and  speaking  with 
a  full  knowledge  of  the  condition  of  the  estate,  testifies 
that  the  personal  property  will  nearly,  if  not  quite,  pay  all 
the  debts. 

Such  are  a  few  of  the  indicia  of  fraud  and  circumven- 
tion which  the  case  made  in  the  bill,  answers  and  deposi- 
tions presents.  We  are,  therefore,  equally  clear  on  the 
second  point,  viz.,  that  the  deed  to  Wright  is  fraudulent 
and  void. 

Brandos  position  is  well  defined.  He  was  a  purchaser 
with  full  notice.  He  went  to  see  Matilda  before  he  pur- 
chased, and  both  by  her  and  others  he  was  warned  of  what 
was  coming;  that  she  intended  to  contest  the  deed  as  soon 
as  she  was  able  to  go  to  town.  Brandt  s€ud,  ^*  he  did  not 
think  he  would  buy  the  place,  for  he  did  not  wish  to  buy 
trouble."  He  purchased  the  homestead  the  next  day  for 
3,500  dollars,  leaving  in  Wrighfs  hands  still  eighty  acres, 
worth  1,000  dollars. 

Being  thus  a  purchaser  with  notice,  Brandt  is  not  enti- 
tled to  any  consideration  in  a  Court  of  Equity. 

Per  Curiam. — The  decree  of  the  Court  of  Common 
Pleas  is  therefore  reversed,  and  the  cause  remanded  to  the 
Tippecanoe  Circuit  Court,  with  instructions  to  that  Court 
to  enter  a  decree  in  this  cause  in  favor  of  the  complainant, 
Matilda  Peter^  to  the  following  effect,  viz. : 

1.  That  her  said  bond  to  Daniel  Peter  and  others,  and 
her  said  deed  to  Wright^  are  found  to  be  fraudulent,  and 
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therefore  declared  void;  and  that  they  be  given  up  to  be  Maj  Twm, 

cancelled,  within  thirty  days.  *Q^' 

2.  That  the  title  to  the  said  several  parcels  of  land  in  Fstbe 
the  bond  and  deed  described,  and  also  described  in  the  bill,  Wuort. 
[here  they  were  described,]  and  every  part  thereof,  be  vest* 

ed  in  the  said  McUildOj  as  fully  as  though  said  instruments 
had  not  been  executed. 

3.  That  the  said  defendants,  Wrig'hty  Brandt  and  the 
Peter  heirs,  [here  their  names  were  inserted,]  be  each  of 
them  perpetually  enjoined  from  claiming  or  setting  up  any 
right  or  title  whatever  by  virtue  of  said  deed  and  bond,  or 
either  of  them. 

4.  And  that  the  costs  in  the  cause  be  adjudged  against 
the  said  defendants,  Wright  and  the  heirs  of  William  Peter j 
deceased,  above  named. 

D.  Mace  and  W.  C.  Wilson^  for  the  plaintifis. 
J.  PettU,  8.  A.  Huff,  Z.  Baird,  O.  &  Orth^  and  E.  EL 
Brackettj  for  the  defendants. 


(1)  The  following  is  the  agreement  referred  to  in  the  text: 
"This  article  of  agreement  made  and  entered  into  thia  asth  day  of  AprU^ 
IS49,  between/'  &c,,  naming  all  the  Pdsr  heirs  except  Matilda  Peter,  "of  tiie 
fiz8t  part,  and  haac  H,  Wright,  of  the  leoond  part,  witncsseth,  that  the  said 
parties  of  the  first  part  jointly^  and  sererally  appoint  /.  H.  Wright  as  thehr  agent 
and  attorney,  for  them  and  in  their  behalf  and  stead,  to  nse  whaterer  means 
he  may  deem  proper  and  fitting  to  have  set  aside  a  certain  decree  in  cfaaaoecy," 
setting  ont  the  substance  of  the  decree  of  partition  among  the  Peter  heirs, 
"Should  a  suit  at  law  or  equity  be  necessary  to  finally  settle  the  matter,  said 
Wrigiht  is  to  procure  such  legal  counsel  and  aid  as  he  shall  think  proper,  and 
to  pay  aH  costs  and  expenses  in  tiie  case  tiiat  may  properly  foU  on  the  parly 
above  named,"  viz.,  the  Pder  heirs.  "The  said  parties  shall  each  and  every 
one  give  to  said  Wri^  such  papers  and  instractions  as  he  may  demand,  and 
that  may  be  in  their  possession  and  reach.  But  if  said  Wright  shall  be  able, 
either  with  or  without  suit,  to  effoct  a  compromise  with  Matilda  PHer,  widow 
of  Jotepk  PHer,  deceased,  to  such  effect  as  that  she  will  assign  all  her  li^t, 
title,  daim  and  demand,  both  equitable  and  legal,  of,  in  and  to  the  estate  of 
Joeepk  Peter,  deceased,  both  real  and  personol,  to  them,  the  above-named  parties 
of  the  first  part,  jointly  to  their  heiis  and  assigns,  then  the  said  Wright  is  antho- 
liiad  to  stipulate  with  the  said  MatUda  to  pay  her,  upon  the  execution  of  tha 
deed,  tiie  sum  of  1,500  dollars,  to  be  paid  in  joint  and  equal  shares  by  eadi  of 
Ae  above  parties,  each  the  sum  of  150  dollars,  making  in  all  the  sum  of  1,500 
doBars.  In  consideratbn  of  the  above  serrices  by  Wright,  each  of  the  above- 
I  parties  do  this  day  execute  to  Wright  their  note  for  50  doUan,  due  three 
I  nfter  date;  and  in  case  Wright  performs  the  services  above  named,  an4 
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"Mmj  Tttin,    eteher  Bets  adde  tiie  decree  or  efi^cti  the  oompromiae  with  3£itJiUa,  liieii  said 
18S5«       notes  will  be  due  and  payable  on  the  date  named,  or  wfaeneyer  the  decree  shall 

be  flnaUj  set  aside.    But  in  case  said  decree  can  not  be  set  aside  or  said  oom- 

'^'^       promise  made,  then  said  notes  shall  be  noil  and  Toid ;  and  all  the  costs  and 

])b]i^0.      trouble  in  the  case  shall  be  at  the  expense  of  said  Wri^,  wilhoat  reoonne  on 

either  of  the  parties  of  the  first  part"    Then  follow,  after  some  repetition,  the 

names  of  all  the  Peter  heirs,  except  Matilda,  and  Wright'e  name  also— all 

under  seal. 

In  a  memorandom  at  the  bottom,  fiTe  of  the  heirs  unite  In  authoriaing  Wright 
to  gm  McaSda  8,000  doUan,  by  way  of  oompromiae. 
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Beabd  and  Another  v.  Dennis. 

A,,  B.  and  C,  being  engaged  in  the  sale  of  agricultural  implements  in  Biek- 
mond,  as  partners,  purchased  the  stock  of  D.  and  £.,  who  were  engaged  in 
the  same  business  in  that  place,  IIm  latter  agreeing  In  writing,  in  considen- 
tion  of  350  doUars  pidd  to  diem,  not  to  resume  said  business  in  said  i^aoe. 
A.  afterwards  purchased  the  interests  of  B.  and  C.  in  the  firm.  D.  and  E. 
took  in  another  partner  into  their  firm  and  resumed  their  trade  in  agricultu- 
nl  implements  in  said  place.  A.  then  filed  in  the  Court  of  Common  Pleas 
a  complaint  to  enjoin  D.  and  E.  from  prosecuting  said  business  m  sidd 
place. 

Held,  that  the  Court  of  Common  Fleas  had  jurisdiction  of  the  cause. 

Hdd,  also,  that  B»  and  C.  wero  not  necessary  co-plaintiffs. 

Held,  also,  that  the  circumstance  that  Z>.  and  E,  took  In  another  partner,  did 
not  authorise  them  to  resume  said  business. 

Held,  also,  that  the  restraint  imposed  by  said  agreement  was  reasonable  and 

TUUd. 

A  contract  in  general  restraint  of  trade  is  void ;  and  no  contract  in  restraint  is 
implied  finom  the  mere  sale  of  the  good-will  of  a  business. 

A  contract  restraining  a  party  from  trading  within  limits  that  may,  by  the 
Court,  be  adjudged  reasonable  and  not  injurious  to  the  public,  is  valid. 

Such  a  contract,  like  other  contracts,  must  be  supported  by  a  consideration ;  but 
the  parties  may  agree  upon  what  it  shall  be,  so  that  it  is  legal ;  and  the  mere 
purchase  of  the  stock  in  trade  of  a  party,  is  a  sufficient  consideration  for  an 
agreement  of  the  latter  to  abstain  firom  carrying  on  the  particular  trade  in  the 
place  where  the  purchaser  is  to  engage  in  it. 

Where  the  stipulations  in  a  contract  in  restraint  of  trade  are  dirisible,  and  a 
part  impose  reasonable  and  a  part  unreasonable  restraints,  Courts  will  gire 
effect  to  the  former  and  not  to  the  latter. 

Bemedies  for  the  infringement  of  such  contracts  exist  at  law  as  well  as  in 
chancery. 

An  iidiinction  will  lie  to  restrain  the  violation  of  such  agreements, 
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APPEAL  from  the  Wayne  Court  of  Common  Pleas.       Haj  Tom, 

Perkins,  J^ — Complaint  in  the  Wayne  Common  Pleas  1^^' 
by  Dennis  against  Beard  and  SineXj  asking  an  injunction.  Bmaxd 
Injunction  granted.    Appeal  to  this  Court.  Damns. 

The  case  may  be  shortly  stated  as  follows :  2\i«dw 

DenniSj  Mumford  and  Hooker^  partners,  were  largely  en-  Mm/  89, 
gaged  in  the  city  of  Richmondj  Indiana^  in  the  sale  of  agri- 
cultural implements.  Beard  and  Sinex  were  in  the  same 
trade,  in  the  same  place.  They  sold  out  their  stock  on 
hand  to  Dennis  Sp  Co^  and  agreed  not  to  resume  the  same 
business  in  the  dty  of  Bichmondy  for  the  consideration,  in 
round  numbers,  of  350  dollars.  This  agreement  was  in 
writing.  The  consideration  was  paid*  Afterwards,  Dennis 
bought  out  Mumford  and  Hooker ^  and  carried  on  the  busi- 
ness himsel£  Beard  and  Sinex  took  in  an  additional 
partner  by  the  name  of  Dwrn^  and  resumed  their  trade  in 
agricultural  implements.  Dennis  filed  this  complaint  for 
the  purpose  of  having  them  perpetually  enjoined  firom  pro* 
secuting  that  trade  in  the  city  of  Richmondj  and  nothing 
more.    He  did  not  seek  an  account  and  compensation. 

The  appellants  object  that  the  Court  of  Common  Pleas 
had  not  jurisdiction  of  the  cause.  It  is  expressly  conferred 
by  statute.    2  K  S.,  p.  19,  s.  21,  and  p.  59,  s.  136. 

They  object  that  it  is  not  Beard  and  Sinex^  but  Beard^ 
Sinex  and  Dunn^  who  are  carrying  on  the  business,  and 
hence,  that  there  is  no  violation  of  the  agreement  to  dis- 
continue trade  made  by  Beard  and  Sinex. 

It  is  too  plain  for  argument,  that  the  latter  persons  can 
not  escape  the  effect  of  this  contract,  if  it  is  otherwise 
valid,  by  merely  taking  in  an  additional,  perhaps  nominal, 
partner. 

They  also  object  that  Dennis  can  not  maintain  this  pro- 
ceeding in  his  own  name,  but  must,  if  at  all,  prosecute  in 
the  name  of  DenmSy  Mumford  and  Booker. 

As  the  complaint  is  simply  to  obtain  an  injunction,  we 
think  Dennis  can  maintain  it  in  his  name  alone.  The  in- 
junction is  to  operate  for  his  benefit — ^he  seems  to  be  alone 
interested  in  its  existence.  But  were  he  not,  it  is,  when 
granted  on  his  application,  just  as  serviceable  to  Mimfofd 
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M»7  T«»*  and  Hooker^  as  though  obtained  on  the  joint  application  of 
^Q^'  all  three  of  the  parties,  and  no  more  detnmental  to  the  ap- 
Bbauo  pellants.  Had  the  complaint  sought  to  obtain  compensa- 
PamiM.  tion  or  damages,  as  the  legal  interest  in  the  contract  made 
the  foundation  of  the  proceeding  is  in  Demiw,  Mimfard 
and  Hooker^  it  would  probably  have  been  necessary,  even 
in  this  equitable  proceeding,  to  have  made  them  all  parties, 
that  it  might  bar  any  other  suit  by  them  for  that  puipose. 
The  remaining  inquiry  is.  Can  the  remedy  adopted  be 
bad  upon  the  contract  in  question?  Anciently  the  com- 
mon law  strongly  discountenanced  all  contracts  in  restraint 
of  trade.  In  one  of  the  earliest  cases  of  which  we  have  an 
account,  (Year  Book,  2  Hen.  5,)  where  a  dyer  was  bound 
not  to  exercise  his  craft  for  two  years,  BuU^  J^  not  only 
held  the  bond  void  as  against  the  conmion  law,  but  added, 
^^by  God,  if  the  plaintiff  were  here,  he  should  go  to  prison 
till  he  had  paid  a  fine  to  the  king.''  ClaggeU  v.  Baeheloff 
Owen  143. — Cro.  EUz.  872.  But  views  as  to  policy  have 
undergone  a  change  upon  this  subject  In  1711,  occuned 
the  case  of  Mitchell  v.  Reynolds^  regarded  as  the  leading 
authority  in  this  branch  of  the  law.  It  is  reported  in  1 
P.  Williams  181,  and  given  in  the  first  volume  of  the 
Atnerican  edition  of  Smithes  Leading  Cases,  at  side-page 
172.  Judge  Parker  delivered  an  elaborate  opinion,  collect- 
ing and  classifying  the  previous  cases  bearing  upon  the 
subject,  and  coming  to  the  conclusion,  that  a  <^  promise  to 
restrain  one's  self  firom  trading  in  a  particular  place,  if  made 
upon  a  reasonable  considemtion,  is  good;  secus^  if  it  be 
on  no  reasonable  consideration,  or  to  restrain  a  man  firom 
trading  at  alL"  Under  this  decision  it  was  regarded,  till 
the  case  of  SRtchcock  v.  Ookery  cited  below,  as  a  question 
for  the  Court,  in  every  instance,  to  determine  whether  the 
consideration  for  the  promise  was  reasonable  or  adequate; 
but  the  law  of  the  case  of  MUcheU  v.  Reynolds  has  been 
subsequently  modified,  and,  as  Parke^  B.,  states  colloqui- 
ally, in  the  argument  by  counsel  in  Qreen  v.  Price^  13  M. 
^  W.  695,  ^<all  that  doctrine  about  the  adequacy  of  the 
consideration  has  been  upset  by  HUchcack  v.  Caker^  1 
Scott,  N.  B.  123;  1  Man.  and  G.  195;  and  the  true  ques* 
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tion  now  is,  whether  the  contract  is  injurious  to  the  pnblic   May  Tenn, 
or  not.    If  it  be,  it  is  void ;  if  it  be  not,  the  parties  may  con-      ^^^* 
tract  for  what  consideration  they  please."  Bbard 

Latterly  cases  have  multiplied  upon  this  class  of  con-     l>xHxraB. 
tracts,  and  the  state  of  the  law  upon  it,  at  present,  may  be 
briefly  stated  thus : 

1.  That  a  contract  in  general  restraint  of  trade  is  void ; 
and  that  no  contract  in  restraint  is  implied  from  the  mere 
sale  of  the  good-will  of  a  business. 

2.  That  a  contract  restraining  a  party  from  trading  within 
limits  that  may,  by  the  Court,  be  adjudged  reasonable  and 
not  injurious  to  the  public,  is  valid.  Avery  v.  Longford^  1 
Kay  663,  (Eng.  V.  Ch.  1854.)  In  Ward  v.  Byrne,  6  M.  & 
W.  548,  the  doctrine  was  carried  to  the  extent  of  holding, 
where  a  person  had  agreed  that  he  would  not  follow  or  be 
employed  in  the  business  of  a  coal  merchant  for,  &c.,  that 
he  not  only  could  not  set  up  the  business  for  himself,  but 
that  he  could  not  act  in  it  as  derk  for  another,  nor  could 
he  act  as  soliciting  agent.  Turner  v.  Evans,  2  E.  &  B. 
512;(75E.  C.  L.R.)  See  Jffiiferv.  JS//to«,l  Ind  R.484; 
Taylor  v.  Owen  and  Others,  Taylor  v.  Moffatt,  and  Taylor 
V.  Moffatt  and  Others,  2  Black£,  pages  301  to  308,  inclusive. 

3.  That  such  contract  must  be,  like  contracts  generally, 
upon  a  consideration ;  but  that  the  parties  may  agree  upon 
what  it  shall  be,  so  that  it  is  legal ;  and  that  the  mere  pur- 
chase of  the  stock  in  trade  of  a  party  is  a  sufficient  consid- 
eration for  that  party's  agreement  to  abstain  from  carrying 
on  the  particular  trade  in  the  place  where  the  purchaser  is 
to  engage  in  it.  Chreen  v.  Price,  supra^ — Pierce  v.  Wood- 
ward, 6  Pick.  206. 

4.  That  where  the  stipulations  in  a  contract  are  divisi- 
ble, and  a  part  impose  reasonable  and  a  part  unreasonable 
restraints.  Courts  will  give  effect  to  the  former  and  not  to  the 
latter.  Lange  v.  Werk,  2  Ohio  State  R.  619. — Mallan  v. 
May,  11  M.  &  W.  653.— CAeman  v.  Nainby,  2  Ld.  Raym. 
1456.— 2  Stra.  739. 

6.  That  remedies  exist  at  law  and  in  chancery.     Those 
at  lafv  need  not  be  specified.     In  chancery  are : 
1.  Certainly,  injunctions  restraining  violations  of  such 
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May  Term,  agreements.  Williams  v.  WilUamSj  2  Swanston's  Ch.  R. 
^^^*  263,  and  the  nnmerous  cases  cited  in  a  note  in  3  Dan.  Ch. 
BBjjtD  Pr.  (Perted.)  1875.— JHToifen'*  Administrator  v.  McMakin^ 
Dbxvu.     1  Parson's  Select  Eq.  Cases,  270.     And, 

2.  Perhaps  decrees  for  specific  performance.  Note  to 
Williams  v.  Williams^  supra. 

In  1820,  Lord  Eldon  said,  in  Baxter  v.  Ckmolly^  but  it 
was  not  necessary  to  decide,  that  a  Court  woidd  not  exe« 
cute  a  contract  for  the  sale  of  a  good-will  of  a  trade.  1  Jac 
and  W.'s  Ch.  R.  676. 

In  1822,  Sir  John  Leachj  Vice  Chancellor,  decreed  a  spe- 
cific performance  of  an  agreement  for  such  sale.  Bryson 
V.  Whitehead^  1  Simons  and  Stuart  74. 

And,  in  1826,  Lord  Oifford^  Master  of  the  Rolls,  in  Cos- 
lake  y. .  Tilly  1  Russ.  Ch.  R.  376,  a  case  in  which  the  point 
did  not  arise,  put  a  qucere  as  to  whether  a  Court  of  Equity 
would  decree  a  specific  performance  of  such  a  contract 
He  noticed  the  dictum  of  Lord  Chancellor  Eldon^  in  Bax- 
ter V.  Conollyj  supra^  but  made  no  reference  to  the  express 
decision  of  Sir  John  Leachy  above  referred  to. 

It  is  not  our  purpose  to  intimate  any  opinion  on  this 
point,  but  simply  to  note  the  cases  bearing  upon  it. 

Proceeding  now  to  apply  the  law  to  the  case  under  con- 
sideration, we  find  that  the  contract  of  sale  was  executed,  the 
restraint  coupled  with  it  limited  to  the  city  of  Richmond^ 
as  to  territory,  but  was  indefinite  as  to  time.  The  contract 
was  made  in  June^  1863.  The  consideration,  we  have 
seen,  was  sufficient,  the  law  gives  the  remedy  resorted  to, 
and  the  only  remaining  question  is,  wus  the  restraint  rea- 
sonable ? 

In  MaUan  and  Another  v.  Mayy  suproj  the  rule  is  laid 
down,  that  "  every  restraint  of  trade  which  is  larger  than 
what  is  required  for  the  necessary  protection  of  the  party 
with  whom  the  contract  is  made,  is  unreasonable  and 
void,  as  injurious  to  the  public  on  the  ground  of  public 
policy." 

This  rule  we  think  correct,  and  tested  by  it,  the  restraint, 
in  the  case  before  us,  can  not  be  considered  as  too  large  as 
to  space.    And  in  Hitchcock  v.  Coker^  suproj  and  Archer  v. 
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Marsh,  6  Adolph.  &  Ellis  959,  it  is  decided  that  indefi-   May  Term, 
niteness  as  to  time  alone  is  no  objection,  1^5, 

Looking  at  the  whole  case,  then,  we  think  the  contract  The  Madi- 
nnder  consideration  reasonable  and  valid.     Its  existence  DiANAPOLir 
rendered  the  partnership  estabUshment  of  Dermis,  Mum.    ^^^^^ 
ford  and  Eboker  more  valaable.     That  valne  wonld  enter         ▼• 
into  the  consideration  of  the  sale  and  purchase  of  that 
establishment,  and  entitle  the  purchaser  to  the  benefit  of 
the  agreement  to  exclude  Beard  and  Sinex  from  setting 
up  the  same  business.     Coll.  on  Part  (Perk,  ed.)  p.  148. 
Hence  Dennis  should  be  entitled  to  relief. 

Per  Curiam. — The  judgment  is  aflSirmed  with  costs. 

X  B,  Julian  and  W,  P.  Benton,  for  the  appellants. 

W.  A.  Bickle  and  O.  P.  Morton,  for  the  appellees. 


The  Madison  and  Indianapolis   Bailroad  Company  v* 

Bacon.  i^  ^ 

A  priudpal  is  not  liable  to  one  of  his  scirants  for  injuries  sustained  throngh 
the  negligence  of  another  servant,  when  both  are  engaged  in  the  same 
business. 

Complaint  by  a  widow  against  a  railroad  company^  to  rccoyer  damages  for  the 
loss  of  her  husband,  who  was  killed,  as  the  complaint  alleged,  while  trayel- 
ing  as  a  passenger  in  one  of  the  defendants'  cars.  Answer,  that  the  husband 
was  not  a  passenger,  but  a  servant  of  the  company,  and  that  the  accident  by 
whidi  he  lost  his  life  happened  throngh  the  negligence  of  his  fellow-seryants 
acting  with  him  in  the  management  of  the  train.  Hdd,  that  the  answer  was 
sufficient. 

Section  3,  p.  426, 1  R.  S.  1852,  which  gave  to  the  wife,  or  in  case  there  was  no 
wife,  then  to  the  minor  children  of  a  person  killed  by  the  negligence  or  nn- 
akilfulness  of  the  officers  or  servants  of  a  railroad  company,  &c.,  a  right  of 
action  against  the  company,  was  repealed  by  implication  by  s.  784,  p.  205, 
8  B.  S.  1852. 

APPEAL  from  the  Marion  Ciicuit  Court.  2\ieatfay, 

Amu  99 

Perkins,  J. — Suit  by  Euphemia  W.  Bacon,  as  the  widow 
of  Horace  Bacon,  deceased,  against  ^^Madison  and  Indian- 
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BCftjr  Term, 
1855, 

Thb  Madi- 
son Ain>lH- 
diakapous 
Bailhoab 

COMTAVT 

T. 

Bacon. 


apoKs  Railroad  Company^  to  recover  damages  for  the  loss 
of  her  husband,  killed  on  said  road  while  travellingi  she 
alleges  in  her  declaration,  as  a  passenger  in  the  car  of  the 
company.  The  seventh  defence  set  up  in  the  answer  of 
the  company  alleges,  that  Bacon  was  not  a  passenger,  but 
a  servant  of  the  company,  and  that  the  accident  by  which 
he  lost  his  life  happened  through  the  negligence  of  his  fel- 
low servants  acting  with  him  in  the  management  of  the 
train.  The  plaintiff  demtmred  to  this  paragraph  of  the 
answer,  the  Court  sustained  the  demurrer,  and,  as  to  this 
defence,  the  plaintiff  had  judgment. 

Other  defences  were  put  in,  issues  were  formed  upon 
them  and  tried,  and  the  plaintiff  recovered  a  verdict  and 
judgment  for  3,000  dollars. 

None  of  the  issues  tried  covered  the  seventh  ground  of 
defence ;  and  the  ruling  of  the  Court  in  sustaining  a  de- 
murrer to  that,  presents,  therefore,  to  this  Court,  the  ques- 
tion, whether  a  principal  is  liable  to  one  of  his  servants  for 
injuries  sustained  through  the  negligence  of  another  ser- 
vant, when  both  are  engaged  in  the  same  business.  This 
broad  general  question  was  left  undecided  in  GHllenwater 
V.  The  Madison  and  India/napoUs  Railroad  Company j  5  Ind. 
R.  339,  though  some  of  the  qualifications  to  which  it  must 
necessarily  be  subject  were  there  pointed  out.  With  those 
we  have  here  nothing  to  do.  The  present  case  presents 
but  the  general  proposition,  and  upon  it  the  authorities 
are  almost  concurrent  They  decide  that  the  principal  is 
not,  under  such  circumstances,  liable.  The  question  was 
first  raised,  and  thus  decided,  in  the  English  Court  of  Ex- 
chequer, in  1837.  The  same  principle  was  affirmed  by  the 
Court  of  Appeals  in  South  Carolina,  in  1841.  Subse- 
quently, also,  it  was  affirmed  in  the  Suprcfme  Court  of 
Massachusetts  ;  and,  in  1846,  it  received  the  sanction  of  the 
Supreme  Court  of  Ghorgia,  in  Scudder  v.  Woodbri^e,  1 
Kelly  195.  Lumpkin,  J.,  in  delivering  what  appears  to  be 
the  unanimous  decision  of  the  Court,  says,  the  general  doc- 
trine '^3  distinctly  laid  down  in  Story  on  Agency,  and 
other  elementary  writers,  and  fully  sanctioned  by  the  adju- 
dications adduced  firom   South  Carolina^  Massachusetts^ 
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New-York  and  England.    1  McMullen's  Law  Rep.  385.—  T^j  Tem, 
4  Met  49.-^  HiU  E.  59!i^Priestly  v.  Fowler,  3  Mees.      18^- 
and  Welsh.  1.     And  we  are  disposed  to  recognize  and  Thb  Madi- 
adopt  it,  with  the  caations  limitations  and  restrictions  in  piakapous 
those  cases."     The  Court,  however,  held  that  the  doctrine    ^^JJ^ 
did  not  apply  to  cases  where  slaves  were  the  servants,  bat         ▼• 
only  where  they  were  free  white  agents. 

In  1851,  the  principle  of  the  above  decisions  received 
the  nnanimous  approval  of  the  Conrt  of  Appeals  in  New'^ 
York.  1  Selden  R.  492.  It  has  been  re-affirmed  in  Mas- 
sachtueUs;  3  Cosh.  370;  and  repeatedly  by  the  English 
Exchequer^  the  adjudication  upon  the  question  in  that 
Ck>urt  that  has  last  come  to  our  notice  being  in  1854. 
Sk^  V.  The  Eastern  Caimties  Railway  Company,  24  Law 
and  Eq.  Rep.  396.  In  that  case,  the  previous  decisions 
are  cited ;  but  no  case  appears  in  which  the  doctrine  has 
been  controverted.  We  may  well  conclude,  therefore,  that 
no  Court  in  England  has  questioned  it.  The  Courts  in 
Scotland  hold  differently,  but  that  country  is  governed 
mainly  by  the  civil,  not  the  common  law,  and  the  decisions 
of  her  Courts  are  not  authority  here. 

The  editors  of  the  American  Railway  Cases,  vol.  1,  p. 
569,  assert  that  the  Supreme  Court  of  Ohio,  in  The  Little 
Miami  Railroad  Company  v.  Stevens,  20  Ohio  R.  415, 
have  rejected  this  doctrine;  but  they  are  mistaken.  The 
Supreme  Court  of  Ohio  was,  at  that  time,  composed  of 
four  judges.  Three  of  them  delivered  opinions  in  the  case. 
Judge  Spaulding,  in  his,  endorsed  to  the  fullest  extent  the 
€»ses  cited  above,  and  said — ^'^K  these  authorities,  in  both 
England  and  the  states  of  this  Union,  do  not  establish  and 
settle  this  question,  then  I  think  it  can  not  be  settled  by 
authority;  especially  when  there  is  no  well-adjudicated 
case  to  the  contrary.''  Judge  SUcheock  said,  in  his  opin- 
ion, that  the  case  they  were  deciding  did  not  conflict  '<at 
all  with  the  authorities"  cited  from  England  and  the 
states  of  the  Union.  The  case,  he  said,  rested  on  different 
grounds  from  those.  ^^If,"  said  he,  ^'this  case  were,  in  its 
principal  features,  like  any  one  of  those  reported  and  re- 
ferred to,  I  should  hesitate  long  before  I  would  consent  to 
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Maj  Torm,   disregard  those  decisions."     Here,  then,  we  have  one-half 
^°^*       of  the  Court  refusing  to  repudiate  the  doctrine  of  the 
Tot  Madi-  English  and  American  cases  cited,  which  shows  the  incor- 
DiAjTAPOLiflT  rectness  of  the  statement  in  the  volume  of  Railway  Cases 
Cwi«T    ^^*®^    -^^^  ^^^  ^®  ^^^  ^    Judge  Caldwelly  who  delivered 
▼.         the  remaining  opinion,  and  does  dissent  from  the  doctrine 
of  the  English  and  American  cases,  adds — ^*  It  is  to  be  no- 
ticed, that  in  both  these  cases  [the  Massachusetts  and  South 
Carolina  cases]  the  fietcts  differ  in  some  particulars  from  the 
present;"  thus  conceding  that  the  decision  of  it,  as  judge 
9     JBRtchcock  asserted,  did  not  necessarily  conflict  with  those 
casea.    The  remaining  judge  concurred  in  the  result,  but 
delivered  no  opinion.     He  may  have  been  governed  by 
the  views  of  judge  EStchcock,  and,  hence,  refrised  to  repu- 
diate the  Farwell  and  other  cases.     We  have  sufficient 
authority,  therefore,  to  say  that  the  case  in  Ohio  furnishes 
no  more  than  the  dictum  of  a  single  judge  against  those 
cases,  and  none  at  all  for  saying  it  furnishes  an  opinion  of 
the  Court  against  them. 

Many  rules  of  law  are  established,  to  a  greater  or  less 
extent,  upon  considerations  of  public  policy.  It  is  on  such 
considerations  that  common  carriers  are  held,  as  between 
themselves  and  strangers,  indeed  to  the  public  generally 
dealing  with  them  as  such,  to  rigid  accountability.  On 
the  other  hand,  it  is  considered  that  public  policy  requires 
that  servants  engaged  in  a  common  employment  should 
not  have  an  action  against  their  principal  for  injuries  re- 
sulting from  the  negligence  of  one  or  more  of  such  ser- 
vants; because  the  tendency  of  such  a  doctrine  is  to  make 
them  anxious  and  watchful,  and  interested  for  the  faithful 
conduct  of  each  other,  and  careful  to  induce  it;  while  the 
opposite  doctrine  would  tend  in  a  different  direction.  The 
safety  and  welfare  of  the  public,  therefore,  demand  the 
establishment  of  the  non-liability  principle  on  the  part  of 
the  employer  in  such  cases;  while,  when  established,  it  can 
work  no  injury  to  the  servant,  because  his  entering  upon 
the  service  is  voluntary,  is  with  a  knowledge  of  its  hazards, 
and  with  a  power  and  right  to  demand  such  wages  as  he 
shall  deem  compensatory.    In  this  view,  the  doctrine  so 
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fiilly  established  by  the  authorities,  receives  the  approval   ^^7  ^enn, 
of  our  judgment  •'■^^* 

The  Court  below  erred  in  sustaining  the  demurrer,  and      Hoobb 
the  judgment  must  be  reversed  for  that  reason.  McCuittoox. 

But  the  action  being  based  upon  the  same  statute  as 
was  that  of  the  Peru  and  India/napolis  Railroad  Company 
V.  BradshatOy  decided  at  the  present  term,  {antej  p.  146,) 
it  must,  under  the  ruling  of  the  majority  of  the  Court  in 
that  case,  necessarily  be  dismissed  in  the  Court  below. 

Stuart,  J.,  dissented. 

Per  Curianu — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

J.  O.  Marshal^  W.  M.  Dunn  and  &  Yandesj  for  the  ap- 
pellants. 

D.  Wallace  J  E.  Cobum  and  W.  Wallace^  for  the  appellee. 


Moore  and  Others  v.  McClintock. 

Where  to  a  bill  in  chanoeiy  an  answer  under  oath  was  waived,  under  the 
statnte,  the  effect  of  a  denial  in  the  answer  was  to  require  the  allegations  of 
,     liie  bill  to  be  sustained  hj  a  preponderance  of  evidence  only. 

APPEAL  from  the  Grant  Circuit  Court  WedneBday, 

GooKiNS,  J. — McClintock  brought  his  bill  in  chancery       ^ 
against  Patterson  Moore  and  Archibald  Moore j  to  set  aside 
certain  conveyances  of  land,  alleged  to  be  fraudulent,  and 
to  subject  the  land  to  the  payment  of  a  judgment  he  held 
as  assignee  of  one  Briggs. 

The  material  allegations  in  the  bill  and  an  amendment 
thereto,  are,  that  in  Aprils  1845,  Briggs  obtained  a  judg- 
ment against  John  MoorCj  father  of  the  appellants,  in  the 
Grant  Circuit  Court,  for  180  dollars,  which  he  assigned  to 
McClintock  in  October  of  that  year;  that  in  Aprils  1846, 
Vol.  VL-14 
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Kay  Term,  McClifUock  sned  out  z,  jL  fa.  upon  said  judgment,  which 
^^^*  was  returned  milla  bona;  that  John  Moore  had  no  property 
MooBs  except  the  land  in  question.  The  bill  further  states  that 
McCuvTooK.  in  1841,  said  John  Moore  was  the  owner  of  eighty  acres  of 
land,  which  is  described,  situated  in  said  county  of  Gfrant, 
which  he  then  mortgaged  to  one  Curtis^  to  secure  the  pay- 
ment of  a  debt  of  91  dollars  and  50  cents;  that  OurtiSj  at 
the  AprU  term,  1844,  of  the  Gfrant  Circuit  Court,  obtained 
a  decree  of  foreclosure  upon  said  mortgage  against  John 
Moore,  under  which  the  land  in  question  was  sold  at 
sherifPs  sale,  on  the  24th  of  July,  1844,  to  one  Sayre,  for 
426  dollars  and  68  cents;  that  after  satisfying  the  execu- 
tion, the  overplus  was  paid  by  the  sheriff  to  said  John 
Moore,  amounting  to  307  dollars  and  92  cents;  that  the 
sheriff  conveyed  the  land  to  Sayre,  in  trust  for  the  said 
John  Moore,  to  be  disposed  of  as  he  should  thereafter 
direct,  with  intent  to  defraud  Moore^s  creditors,  and  par- 
ticularly the  complainant;  and  that  the  claim  of  Briggs 
was  then  a  subsisting  debt  It  is  further  alleged  that  said 
John  Moore  agreed  to  repay  to  Sayre  the  money  he  paid 
for  the  land;  and  that  Sayre,  at  the  instance  of  John  Moore, 
on  the  28th  of  August,  1844,  conveyed  the  land  to  Po/- 
terson  Moore,  without  consideration,  or,  if  any,  it  was  the 
same  moneys  Sayre  had  paid  to  the  sheriff,  for  the  use  of 
John  Moore;  that  Patterson  Moort  was  then  a  young  man, 
just  arrived  at  twenty-one  years  of  age,  and  without 
property  or  means  of  making  said  purchase;  that  the  con- 
veyance to  him  was  the  result  of  a  fraudulent  collusion 
between  him  and  his  father,  and  that  he  held  the  land  as 
trustee.  The  bill  further  charged  that  Patterson  Moore,  on 
the  1st  of  March,  1850,  conveyed  the  land,  with  a  like  frau- 
dulent intent,  and  without  consideration,  to  his  brother, 
Archibald  Moore,  who  had  notice  of  the  previous  frau- 
dulent transaction.  It  is  further  alleged  that  before  the 
last-mentioned  conveyance,  on  the  5th  day  of  February, 
1850,  the  honorable  Jeremiah  Smith,  then  president  judge  of 
the  eleventh  judicial  circuit,  having  an  interest  in  the  judg- 
ment recovered  by  Briggs  against  John  Moore  (which  is 
shown),  and  McClintock,  filed  their  bill  in  the  Wabash  Cir- 
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cuit  Court,  (the  county  of  Wabash  being  in  another  cir-   May  Term, 

cuit,  and  adjoining  the  eleventh  circuit,)  which  bill  was      ^^55, 

the  same  as  the  present  bill,  except  that  judge  Smith  was      Moobb 

a  party  complainant,  whose  official  character  was  shown  McCliktock. 

by  the  bill,  and  Patterson  Moore  only  was  defendant 

That  process  was  served  on  Patterson  Moore  on  the  5th 

day  of  February^  1850,  and  that  said  cause  was  continued 

in  the  Wabash  Circuit  Court,  until  the  15th  day  of  March^ 

1850,  when  it  was  dismissed,  which  the  defendants  well 

knew. 

PcUierson  Moore  answered,  admitting  the  recovery  of  the 
judgment  by  Bri^s  against  John  Moore;  but  he  denies 
that  the  debt  in  favor  of  Briggs  existed  when  he  obtained 
the  conveyance  from  Sayre  of  the  land  in  controversy. 
He  admits  the  assignment  of  Briggs^  judgment  to  Mc* 
CKntoek;  but  denies  the  execution  and  return  of  nulla 
bona  thereon,  and  John  Mooters  insolvency,  as  alleged  in 
the  bilL  He  admits  John  Mooters  title  to  the  land,  his 
mortgage  to  OurtiSj  its  foreclosure,  and  the  sale  to  Sayre; 
but  denies  that  he  purchased  at  John  Moored  instance,  or 
upon  the  trust  alleged  in  the  bill,  or  for  the  purpose  of 
defrauding  his  creditors,  but  says  the  purchase  was  bona 
fide*  He  admits  the  conveyance  of  the  land  to  him  by 
Sayre;  but  denies  that  it  was  without  consideration,  or 
that  the  only  consideration  was  the  money  which  Sayre 
had  paid  to  John  Moore.  He  admits  that  he  attained 
twenty-one  years  of  age  November  9, 1842;  but  says  that 
his  father  had  given  him  his  time,  and  released  him  from 
his  control  three  or  four  years  before  attaining  his  major- 
ity, during  which  time  he  had  accumulated  property  worth 
400  or  500  dollars.  He  avers  that  he  paid  Sayre  600  dol- 
lars for  the  land,  a  part  of  which  was  by  conveying  to 
him  the  undivided  half  of  a  tract  which  he  owned,  and 
for  the  residue  he  paid  him  200  dollars,  part  of  which  he 
obtained  from  his  father  on  a  previous  indebtedness.  He 
admits  his  conveyance  of  the  land  to  Archibald  Moore^ 
but  denies  all  the  facts  alleged  in  the  biU  tending  to  im- 
peach that  conveyance  for  fraud.  He  admits  the  filing 
and  pendency  of  the  bill  in  the  Wabash  Circuit  Court  as 
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May  Term,   alleged,  but  denies  the  issuing  and  service  of  process 
^°^'      thereon,  and  denies,  also,  all  firaud,  in  the  usual  form. 
MooBB  The  answer  of  Archibald  Moore  does  not  differ  materia 

McClihtogk.  ally  from  that  of  his  co-defendant.  He  avers  that  his 
purchase  was  for  a  valuable  consideration,  without  any 
knowledge  or  notice  of  the  alleged  fraud,  avers  the  pay- 
ment of  most,  but  not  all,  of  the  purchase-money,  &c. 

The  complainant  waived  the  oath  of  the  defendants  to 
their  answers,  pursuant  to  the  statute;  and  the  effect  of 
the  denial  in  the  answers  was  to  require  the  allegations  of 
the  bill  to  be  sustained  by  a  preponderance  of  evidence 
only. 

Sayre  testified  that  he  bought  the  land  in  question  at 
the  sheriff's  sale,  at  John  Moor^s  request,  and  on  his  pro- 
mise to  refimd  the  purchase-money  within  ten  days,  which 
he  failed  to  do;  that  he  paid  for  it  mostly  in  Indiana  bank- 
notes, on  about  fifteen  of  which  he  had  a  private  mark ; 
that  within  a  month  or  six  weeks  afterwards,  he  conveyed 
the  land  to  Patterson  Moore^  in  exchange  for  land  conveyed 
to  him  by  Moore^  receiving  about  200  dollars  for  the  differ- 
ence, in  bank-notes  which  he  believed  to  be  those  he  had 
• :  ;•  paid  John  Moore^  ten  or  twelve  of  which  he  recognized  by 
'  ^     iiis  private  mark. 

Hugh  M.  Stevenson  testified  that  in  1842  PaUerson 
•  .  *•  M(fore  was  a  young  man,  about  twenty ;  that  between 
1842  and  1844,  John  Moore  became  indebted  to  him  for  a 
bill  of  costs,  amounting  to  about  15  dollars.  In  1845,  he 
"^  .  told  Patterson  Moore  he  intended  to  proceed  against  this 
land  for  his  costs;  that  he  believed  he  could  prove  the 
conveyance  to  him  to  be  fraudulent;  when  he  promised  to 
pay  his  debt,  and  subsequently  paid  it.  John  Moore  was 
reputed  good  in  1841  or  1842,  but  in  1844  or  1845  was 
understood  to  be  insolvent.  He  did  not  know  of  Patterson 
Moore  owning  any  property,  or  having  any  other  means 
than  what  was  about  his  father's  farm. 

Jacob  Line  testified  that  in  1847,  John  Moore  was  very 
much  involved,  and  in  doubtful  circumstances;  that  Pat-- 
terson  Moore  was  then  a  young  man,  living  with  his  father ; 
that  he  owned  no  land  that  witness  knew  of;  that  he  might 
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have  had  some  small  amount  of  personal  property ;  that  ^^7  '^^na, 
he  was  present  at  the  execution  of  the  deed  from  Patterson      ^^^* 
to  Archibald  Moore^  and  that  no  consideration  was  paid  at      Moobe 
that  time,  McCuntock. 

John  Brovmlee  proved  the  pendency  and  dismissal  of 
the  bill  in  the  Wabash  Circuit  CSourt,  the  identity  of  the 
parties  (except  judge  Smith  and  Archibald  Moore,)  and  of 
the  subject-matter,  as  stated  in  the  bill. 

This  was  all  the  testimony  offered  for  the  complainant. 

For  the  defendants,  Abraham  Bish  testified  that  from 
1842  to  1845,  there  was  considerable  property  on  the  pre- 
mises of  John  MoorCj  but  he  did  not  know  who  owned  it 
It  was  worth,  at  a  low  estimate,  200  dollars.  The  land  in 
qaestion  was  then  worth  from  600  to  800  dollars,  and  the 
land  which  Patterson  Moore  alleges  he  conveyed  to  Sat/re 
was  worth  350  dollars  in  1844.  He  was  the  nearest  neigh- 
bor of  John  Moore  J  and  had  a  tolerably  accurate  knowledge 
of  his  indebtedness,  which  he  thought  did  not  exceed  about 
500  dollars  at  that  time ;  and  that  besides  the  land  in  dis- 
pute, another  tract  was  worth  350  dollars,  of  which  he 
owned  the  undivided  half. 

Andrew  J.  Harlan  testified  that  Patterson  Moore , 
in  fee  the  tract  he  exchanged  to  Sayre  for  the  lan^ 
troversy;  that  he  made  the  exchange  and  paid  ! 
for  the  difference ;  that  he  had  worked  for  his  fathe 
two  years  after  he  became  of  age,  at  the  time  of 
change;  that  the  land  he  sold  to  Sayre  was  wof 
dollars ;  that  John  Moore  was  at  that  time  somewhat 
barrassed,  but  not  beyond  his  ability  to  pay. 

This  was  all  the  defendants'  evidence. 

Upon  this  evidence,  the  Circuit  Court  decreed  that  the 
land  in  controversy  was  held  in  trust  by  the  defendants, 
and  that  it  was  liable  to  the  claim  of  the  complainant, 
fixing  the  amount ;  and  ordered  it  to  be  sold  in  default  of 
payment  of  the  sum  due.  The  decree  does  not,  in  terms, 
declare  the  conveyances  to  Patterson  and  Archibald  Moore 
fraudulent;  but  we  presume  the  Court  below  proceeded 
upon  that  ground,  as  no  trust  was  pretended  to  have 
arisen  in  any  other  form. 
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May  Tenn,  We  are  not  able  to  see  upon  what  principle  this  decree 
^^^'  can  be  sustained  Fraud  is  usually  proved  by  drcum- 
MooBB  stances,  but  the  facts  relied  on  to  establish  it  must  be  of 
McCliktock.  such  a  character  as,  at  least,  to  raise  a  strong  presumption 
of  a  corrupt  intent  in  the  vendee.  Of  the  controverted 
facts,  very  few,  if  any,  are  proved.  The  bill  alleges  that 
John  Moore  was  insolvent  at  the  time  Sayre  purchased  the 
land,  in  July^  1844,  at  the  sheriff's  sale,  and  that  the  de- 
mand on  which  Brings  obtained  his  judgment  in  1845, 
was  then  a  subsisting  debt.  Of  the  latter  fact  no  evidence 
was  given.  Stevenson  testifies  that  in  1844  or  1845,  John 
Moore  was  understood  to  be  insolvent,  and  Line  testifies 
that  in  1847  he  was  in  doubtful  circumstances,  and  much 
involved.  This  was  all  the  plaintiff's  proof  on  that  point, 
to  attack  a  conveyance  made  in  August^  1844.  The  return 
of  nulla  bona,  which  the  answer  denied,  was  not  given  in 
evidence.  In  opposition  to  this,  the  defendantB  proved, 
by  Bishy  that  John  Moore  was  in  possession  of  personal 
property  worth,  at  least,  200  dollars ;  that  besides  the  land 
in  dispute,  valued  at  from  600  to  800  dollars,  he  had  an 
interest  in  emother  tract  worth  175  dollars.  That  was  sub- 
ject to  the  lien  of  the  judgment,  and  no  reason  is  shown 
why  it  was  not  taken  in  execution.  Harlan  testifies  that 
John  Moore  was  somewhat  embarrassed,  but  not  beyond 
his  ability  to  pay. 

The  bill  alleges  that  Sayre  conveyed  the  land  to  P(Erf- 
terson  Moore,  at  his  father's  request,  who  paid  the  con- 
sideration. There  is  no  proof  that  John  Moore  knew  even 
of  Patterson  Moore* s  purchase.  Sayre  and  Harlan  testify- 
that  it  was  paid  for  in  land,  and  200  dollars  in  money; 
and  Harlan  testifies  that  this  land  belonged  to  Patterson 
Moore  in  fee,  and  that  it  was  worth  400  dollars.  The  only 
circumstance  of  a  suspicious  character  is,  that  Sayre  re- 
ceived from  Patterson  Moore  a  portion  of  the  same  money 
he  had  paid  to  the  sheriff,  and  Patterson  Moore^s  admission 
that  he  received  psurt  of  the  money  he  so  paid  from  his 
father.  It  is  proved,  however,  that  he  had  worked  for  his 
father  two  years  after  he  became  of  age;  and  although 
that  fact  would  not  raise  an  assumpsit  in  his  favor  against 
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his  fietther,  it  is  a  circumstance  proper  to  be  considered  in  ^^7  '^'^nn, 
determining  the  bona  fides  of  the  transaction.  •*^^^' 

It  is  insisted  that  the  conduct  of  John  MoorCj  in  permit-  Moosb 
ting  his  land  to  be  sold  for  so  small  a  sum,  and  allowing  McCuvtocx. 
Ms  son  to  purchase  it  from  Sayre,  is  evidence  of  fraud. 
The  proof  is  that  he  requested  Sa$^e  to  buy  the  land,  pro- 
mising to  redeem  it  within  ten  days,  which  he  failed  to  do. 
Sayre  saw  him  afterwards,  and  he  again  promised,  saying 
he  thought  he  could  get  the  money.  Nothing  farther  oc- 
curred until  a  month  or  six  weeks  after  Sayre^s  purchase, 
when  he  sold  the  property  to  PaUerson  Moore^  who  paid 
him  for  it  without  any  intervention  of  John  Moore^  so  far 
as  is  shown  by  the  testimony.  It  is  not  shown  that  John 
Moore  received  the  rents  and  profits,  or  any  other  benefit 
from  the  land  after  that  time. 

It  is  further  shown  that  PaUerson  Moore  paid  15  dollars 
on  being  threatened  with  a  suit  in  reference  to  the  land. 
We  think  it  not  difficult  to  vindicate  the  wisdom  of  that 
measure,  supposing  his  title  in  no  danger  of  a  successful 
attack.  The  sum  paid  would  have  gone  but  a  small  way 
towards  defending  a  chancery  suit. 

The  most  that  can  be  said  of  the  facts  in  this  case  is, 
that  they  raise  some  suspicion  of  unfairness.  They  seem 
to  us  to  come  very  far  short  of  that  degree  of  certainty 
which  is  necessary  to  establish  fraud. 

As  the  title  of  PaUerson  Moore  is  not  successfully  at- 
tacked, there  is  no  occasion  to  examine  the  validity  of  his 
conveyance  to  the  other  defendant. 

Per  Ouria'nu — The  decree  is  reversed  with  costs.  Cause 
remanded,  with  instractions  to  the  Circuit  Court  to  dismiss 
thebilL 

JL  J.  Harlan  and  C.  EL  Test^  for  the  appellants. 

J.  BrowfUee^  for  the  appellee. 
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ICftj  Tenn, 
^°*^*  Russell  v.  Drummond. 

BVBMIX 

DBtnoEOiii).  ^  rapUcatfon  to  »  plea  setting  up  »  wzltten  instmment  m  the  foandAtion  of  a 
defence,  wu  not  required  bj  the  B.  S.  1843  to  be  sworn  to ;  bat  if  not  sworn 
to,  the  execution  of  the  instnunent  was  not  required  to  be  proved. 

If  oyer  of  an  unsealed  instroment,  when  demanded,  be  given  withont  objection, 
it  becomes  part  of  the  record. 

In  a  suit  npon  a  note,  oyer  was  given  of  the  note  and  also  of  certain  indorse- 
ments of  payments  npon  it  Eddy  that  the  defendant,  in  pleading  payment, 
had  a  ri^t  to  make  tiie  indorsements  a  part  of  his  plea,  and  that  the  plain- 
tiff oonld  not  have  them  struck  out  on  motion. 

It  is  the  peculiar  province  of  Ae  Court  or  jury  trying  a  cause,  to  weigh  the 
testimony  and  to  decide  upon  its  force,  and  their  finding  upon  the  mere 
weight  of  testimony  will  not  be  disturbed,  except  in  a  very  clear  case. 

An  attorney  at  law  to  whom  a  note  is  sent  for  collection,  has  no  authority, 
merely  as  an  attorney,  to  transfer  tiie  property  in  it  to  a  third  person. 

The  payment  of  a  note  by  a  third  person,  at  the  request  of  the  maker,  does  not 
vest  in  the  former  any  interest  in  the  note,  but  raises  merely  an  assumpsit 
against  the  maker  for  money  paid  to  his  use. 

^^^1^^'       ERROR  to  the  Delaware  Circait  Court. 

GooKiNS)  J. — This  was  an  action  of  debt^  brought  in  the 
name  of  Drummond^  for  the  use  of  Russey  and  Jack^  against 
Russellj  to  recover  the  contents  of  a  sealed  note,  dated  in 
September^  1842,  for  224  dollars  and  75  cents.  The  suit 
was  commenced  in  August^  1849.  The  issue  upon  which 
the  case  turned  was  joined  on  a  plea  of  payment.  There 
was  a  trial  by  the  Court,  a  finding  for  the  plaintiff  for  the 
amount  of  the  note  and  interest,  deducting  a  credit  of  75 
dollars.    Motion  for  a  new  trial  overruled,  and  judgment. 

During  the  making  up  of  the  issues,  as  the  record  states, 
the  defendant  below  craved  oyer  of  the  writing  obligatory- 
mentioned  in  the  declaration,  and  of  the  indorsements 
thereon,  which  he  obtained,  and  set  them  out  in  his  plea 
of  payment.  The  "indorsements,^*  as  they  are  called, 
w^re  credits  entered  on  the  back  of  the  note,  made  by  one 
Levi  L.  Htmtery  an  attorney  at  law,  at  various  times  from 
January^  1843,  to  January^  1844,  equal  in  all  to  the  amount 
of  the  note  and  interest.  To  this  plea  of  payment  the 
plaintiff  filed  the  usual  replication  in  deniaL  The  defen* 
dant  thereupon  moved  to  set  aside  the  replication,  because 
it  was  not  sworn  to,  which  motion  was  overruled,  and  he 
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excepted.     This  ruling  of  the  Cirenit  Court  is  now  assign-   May  Tenn, 
ed  for  error ;  and  it  is  insisted  that  as  the  replication  in      iS55. 
effect  denied  the  execution  of  the  instruments  of  writing    Bubbbix 
which  were  the  foundation  of  the  defence,  it  should,  if  not  DBma^oxB. 
sworn  to,  have  been  rejected. 

The  statute  upon  which  the  plaintiff  in  error  relies,  pro- 
vides, that  when  an  instrument  which  is  the  foundation  of 
an  action  or  defence  is  set  forth  in  the  pleadings,  the 
pleading  in  denial,  if  not  sworn  to,  shall  not  require  proof 
of  its  execution.  R.  S.  1843,  p.  711,  sec  216.  Admitting 
that  these  credits  were  instruments  of  writing  which  were 
the  foundation  of  the  defence,  within  the  meaning  of  the 
statute,  the  defendant  below  was  not  injured  by  the  deci- 
sion. It  merely  relieved  him  of  the  trouble  of  proving  their 
execution,  and  furnished  no  ground  for  setting  aside  the 
replication. 

The  plaintiff  below  having,  on  leave,  withdrawn  his  re- 
plication, moved  to  strike  out  so  much  of  the  plea  as  set 
out  the  credits,  which  motion  was  sustained,  and  that  part 
of  the  plea  was  stricken  out.  Oyer  can  properly  be  de- 
manded only  of  instruments  under  seal ;  but  if  oyer  of  an 
unsealed  writing  be  given  without  objection  when  deman- 
ded, it  becomes  a  part  of  the  record.  Chapman  v.  Harper ^ 
7  Blackf.  333.  Oyer  having  been  given  as  well  of  the 
note,  as  of  the  indorsements  upon  it,  the  defendant  had  a 
right  to  make  them  a  part  of  his  plea,  and  the  Circuit 
Court  erred  in  ordering  them  to  be  stricken  out. 

On  the  trial  the  foUovnng  facts  appeared  in  evidence. 
Levi  Ih  Hunter^  an  attorney  at  law,  received  from  the  plain- 
tiff, who  resided  in  Illinois^  the  note  in  question,  for  col- 
lection. Boon  after  he  received  it,  he  informed  James  RttS" 
selly  jr.,  the  defendant's  son,  that  he  had  the  note,  and  stated 
tiiat  if  he  would  pay  it  he  would  not  distress  his  father. 
The  son  promised  to  see  the  note  paid,  and  subsequentiy 
made  the  payments  shown  by  the  credits  indorsed  on  the 
note,  which  payments  he  testified  he  made  at  his  father's 
request.  This  witness  was  introduced  by  the  plaintiff,  and 
testified,  among  other  things,  that  Hunter  told  him  if  he 
paid  the  note  it  would  be  good  in  his  hands  against  the 


218  CASES  IN  THE  SUPREME  COURT 

Ifftj  Term,  defendant,  his  father.  After  payment  of  the  note,  he  re* 
^Q^'  ceived  it  from  Buntefy  and  placed  it  in  the  hands  of  one 
BuBSBix  AfUhonyj  as  a  collateral  security,  and  having  discharged 
Druxxovd.  the  liability  for  which  it  was  pledged,  the  note  was  re- 
turned to  him ;  and  he  afterwards  delivered  it  to  Jack,  one 
of  the  persons  tot  whose  use  this  suit  is  brought,  as  collat- 
eral security  to  Jack  for  having  indorsed  for  him  in  bank. 
About  the  time  he  received  it  from  Anthony,  the  defendant 
paid  him  75  dollars  on  the  note.  Hs  testifies  further,  that 
he  never  had  any  communication  with  the  plaintiff  on  the 
subject  of  the  note. 

Hw/Uer  testified  that  he  received  the  note  for  collection 
as  an  attorney  at  law ;  that  he  entered  the  credits  upon  it 
as  they  appeared,  at  the  time  the  payments  were  made ; 
that  he  never  had  any  authority  from  the  plaintiff  to  make 
any  disposition  of  the  note,  other  than  to  collect  the  money 
due  upon  it.  It  appears  also  that  on  the  final  payment 
being  made,  Ja/MMry  19, 1844,  Hmiier  entered  satisfaction 
of  a  mortgage  in  the  recorder's  office  of  Delawwre  county, 
which  the  plaintiff  held  as  a  security  for  the  payment  of 
the  note. 

It  further  appeared  in  evidence,  that  the  defendant  fre- 
quently acknowledged  this  debt  as  a  just  claim  against 
him,  after  its  payment  by  his  son,  and  while  the  note  was 
in  the  hands  of  AnJthony  and  Jack. 

We  are  disinclined  to  disturb  the  finding  of  a  Court  or 
jury,  upon  the  mere  weight  of  evidence.  It  is  their  pecu- 
liar province  to  weigh  testimony  and  to  decide  upon  its 
force ;  and  it  is  only  in  very  dear  cases  that  we  should  feel 
justified  in  doing  so ;  but  such  we  are  compelled  to  regard 
this  case.  That  Buniiery  as  an  attorney  at  law,  invested 
with  no  authority  over  this  note,  except  to  receive  pay- 
ment of  it,  had  no  power  to  transfer  the  property  in  it  to 
any  other  person,  is  a  proposition  too  clear,  we  think,  to 
admit  of  argument  The  cases  of  Miller  v.  Edmanstan,  8 
Blackf.  291,  Coming  v.  Strong,  1  Ind.  R.  339,  and  numer- 
ous others  which  might  be  cited,  settie  this  point  very 
clearly.  It  does  not  appear  from  the  evidence,  all  of  which 
is  embodied  in  the  record,  that  the  payee  of  the  note  ever 
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anthorized,  or  even  np  to  the  time  of  the  trial,  had  any   May  Term, 
knowledge  of  the  supposed  transfer.     He  resided  in  another      ^^55, 
state,  and  James  Russell^  jr.,  testified  that  he  never  had  any       Fort 
communication  with  him  on  the  subject.     He  testifies,  it  is    Williams. 
true,  that  Hunter  was  active  in  getting  the  note  into  the 
hands  of  Jade^  in  a  form  to  make  it  available  to  him,  and  that 
his  father,  the  defendant,  considered  and  acknowledged  it  as 
a  just  demand  against  him.   But  it  is  quite  immaterial  what 
view  Hunter  took  of  the  matter,  or  the  defendant  either. 
The  question  is,  had  Hunter  any  power  to  transfer  it  ?     And 
further,  it  is  to  be  observed,  that  the  witnesses  on  both 
sides  testify  to  the  credits  entered  on  the  note  as  ^^  pay- 
ments."     The  only  relation  which  the  payment,  by  James 
Russell^  jr.,  created  between  him  and  his  father,  was  that  of 
an  assumpsit  for  money  paid  to  his  use.     The  simple 
answer  to  this  action  is,  the  note  is  paid.    There  being  no 
conflict  of  evidence  upon  the  question  of  payment,  and  no 
pretence  of  any  authority  in  Hunter  to  transfer  the  note, 
the  finding  of  the  Circuit  Court  upon  the  evidence  can  not 
be  sustained. 

Per  Cfuriam. — The  judgment  is  reversed,  and  the  costs 
of  this  Court  are  taxed  against  the  said  Russey  and  Jack. 
Cause  remanded,  with  instructions  to  the  Circuit  Court  to 
dismiss  the  suit. 

W.  Marchy  for  the  plaintiff. 

T.  J,  Sample  and  D.  Kilgore^  for.  the  defendant. 


Port  v.  Williams.  ^  2191 

139   ia4| 

I    6    219 

A  motion  to  strike  out  does  not  perform  the  office  of  a  demnrrer,  either  under  1 143  50Q 

the  old  or  new  practice.  ,J  ^j^J 

Where  the  matter  contained  in  a  paragn4>h  of  an  answer  is  insufficient  as  a  de-  f  ~  e~^| 

fence  to  the  action,  jet  if  it  is  pertinent  to  the  case  and  does  not  appear  to  be  Vf^  ^, 

a  sham  defence,  it  can  not  be  struck  out  on  motion.  I  164  224; 
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Biaj  Tenn,    The  Tendee  of  land  can  not  maintein  an  action  against  the  rendor  for  a  i 
1855.  representation  of  the  quantity  of  deazed  ground  on  the  premises,  where  he 

has  himself  had  opportunity  to  judge,  and  ample  means  within  his  reach  to 
form  a  correct  estimate,  and  appears  to  hare  relied  on  his  own  judgment. 


POKT 

Wi: 


Wednetda^,        APPEAL  from  the  Fayette  Circuit  Coiut. 
May  30.  Stuart,  J. — Action  on  the  case  commenced  in  Marchj 

1853,  by  Williams  against  Pdrt  for  an  alleged  misrepre- 
sentation in  the  sale  of  lands.  Verdict  and  judgment  for 
1,800  dollars.  The  evidence  is  all  in  the  record  in  proper 
form. 

It  appears  that  Part  advertised  his  farm  for  sale  in  one 
of  the  Cincinnati  papers,  representing  it  to  contain  seven 
hundred  and  twenty  acres',  of  which  four  hundred  acres 
were  improved  and  in  a  high  state  of  cultivation.  Attract- 
ed by  this  notice,  Williams^  prior  to  his  purchase,  repaired 
to  Porfs  in  person  and  examined  the  premises. 

The  alleged  false  representation  made  before  the  sale, 
but  not  embraced  in  the  terms  of  the  contract,  was,  that 
there  were  four  hundred  acres  deaxed ;  whereas  it  is  aver- 
red that  not  more  than  three  hundred  and  ten  acres  were 
cleared. 

For  this  alleged  deficiency  in  the  quantity  of  cleared 
land,  this  action  was  brought. 

A  preliminary  question  might  arise,  whether  the  parties 
could  go  behind  the  writing — ^whether  that  would  not  be 
presumed  to  contain  the  whole  mind  of  the  contracting 
parties.  8  Blackf.  237.— Id.  277.— /A  295.-2  InA  477.— 
loL  656. — 7  Blackf.  432.  On  the  other  hand,  in  ascertain- 
ing the  facts  as  connected  with  the  execution  of  any  writ* 
ten  instrument,  parol  evidence  is  admissible.  The  Mechan- 
ics' Bank  v.  The  Bank  of  Columbia,  6  Wheat  326.  But  as 
its  determination,  even  adversely  to  WtUiamSj  would  not 
go  to  the  merits  of  the  case,  but  only  serve  to  drive  him 
into  Court  to  reform  the  written  contract,  the  material 
questions  presented  in  the  record  may  as  well  be  met  at 
once. 

The  first  point  raised  is  on  striking  out  part  of  the 
answer.  The  paragraph  which,  on  motion  of  the  plaintiff, 
was  stricken  out,  was,  in  substance,  that  before  the  con- 
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tract,  &<%,  Williams  and  Port  went  over  the  land  with  a   May  Term, 
view  to  estimate  the  quantity  under  cultivation ;  that  Porfs      ^^55. 
estimate  was  four  hundred  acres —  Williams^  less  than  three       Port 
hundred;  that  thus  the  quantity  of  cleared  land  was  unset-   Williamb, 
tied — a  mere  matter  of  opinion  with  both. 

The  motion  to  strike  out  was  sustained.  This  was  erro- 
neous. In  any  phase  of  the  case,  it  was  material  to  Port 
to  be  able  to  show  that  there  was  no  warranty  as  to  the 
quantity  of  cleared  land;  that  it  was  a  mere  matter  of 
opinion  and  discussion  between  the  parties,  with  equal 
means  of  knowledge ;  and  that  their  views  were  not  con- 
cuirent.  If  Williams  wished  to  test  the  sufficiency  of  this 
plea,  he  should  have  demurred.  A  motion  to  strike  out 
does  not  perform  the  office  of  a  demurrer,  either  under  the 
old  or  new  practice.  Whether  it  was  a  sufficient  defence 
to  bar  the  action  was  wholly  immaterial.  It  was,  at  least, 
such  pertinent  matter  as  the  Court  ought  not  to  strike  out 
on  motion.  It  was  not  so  irrelevant  as  to  warrant  that; 
it  was  not  a  sham  defence.  2  B.  S.,  44.  We  are  therefore 
of  opinion  that  the  Ck)urt  erred  in  sustaining  the  motion 
to  strike  out. 

The  second  question  arises  on  the  aJleged  misrepresenta- 
tion as  to  the  quantity  of  cleared  land.  The  contract  is 
silent  on  that  point. 

Had  WiUiams^  relying  on  the  advertisement  in  the  OifiF' 
dnnati  paper,  purchased  without  seeing  the  land,  the  case 
would  have  come  within  the  rule  in  Van  Epps  v.  Harrison^ 
5  Hill  63.  But  the  purchaser  did  not,  in  that  case,  make 
personal  inspection.  He  trusted  to  the  written  representa- 
tions of  the  vendee  as  to  its  condition,  and  consummated 
the  contract  without  seeing  the  premises.  Instead  of  being 
level  and  fit  for  building  lots,  as  represented,  it  turned  out 
to  be  broken  and  hilly.  The  Court  held  that  for  the  mis- 
representation, under  these  circumstances,  an  action  would 
lie. 

But  this  is  a  very  different  case.  Williams  did  not  trust 
to  the  Cindfmati  advertisement  That  seemed  to  have  no 
other  effect  than  to  call  his  attention  to  Porfs  farm.  He 
accordingly  repaired  to  the  premises  in  person,  inspected 
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M&x  Term,  them  several  times,  and  actaally  made  an  estimate  of  the 

^°^'      quantity  of  cleared  land  before  tiie  contract  was  completed. 

PoHT        In  view  of  this  evidence,  it  can  not  be  said  that  Williams 

W1LLIAH8.    placed  a  known  trust  and  confidence  in  Pt^rt^  and  acted 

on  Porfs  opinion,  within  the  ruling  in  Shaeffer  v.  Sleade^ 

7  Blackf.  178,  or  Van  Epps  v.  Harrison^  5  Hill,  suprcu    For 

his  controversy  with  Port  about  the  quantity  seems  to 

have  put  him  upon  inquiry.     He  accordingly  set  about 

the  investigation,  inspected  the  land  for  himself,  and  made 

his  own  figures. 

In  this  instance,  therefore,  the  vendee  was  dealing  on 
equal  terms  with  the  vendor,  about  a  matter  the  truth  of 
which  was  equally  open  to  both.  As  farmers,  accustomed 
to  make  rough  surveys  with  the  eye,  sufficiently  accurate 
for  ordinary  purposes,  both  exercised  their  judgment,  and 
came  to  different  conclusions.  Thus  put  upon  inquiry, 
instead  of  taking  a  written  warranty  from  Port^  or  calling 
in  a  surveyor  to  settle  their  difference,  Williams  either 
trusted  to  his  own  powers  of  observation,  or,  what  is  more 
likely,  treated  the  point  in  dispute  as  unimportant.  Hence 
the  silence  of  the  contract. 

We  are  therefore  of  opinion  that  Williams^  having  thus 
trusted  to  his  own  judgment  on  a  matter  about  which  he 
had  ample  opportunity  to  judge,  and  ample  means  within 
his  reach  to  come  to  a  correct  conclusion,  was  not  deceived 
by  Porfs  advertisement  or  Potfs  representations;  and  has, 
therefore,  no  right  of  action. 

In  these  views  we  are  fully  sustained  by  the  authorities. 
Sanborn  v.  Stetson,  2  Story  R.  481. — Hugh  v.  Richardson^ 
3  id.  659.  In  this  latter  case,  it  is  held,  that  when  a  par* 
chaser,  with  full  means  of  knowledge  within  his  reach, 
relies  on  his  own  judgment,  even  a  Court  of  Equity  vrill 
not  grant  relief. 

This  case  is  very  clearly  distinguishable  from  those  re- 
ferred to  in  argument.  The  cases  cited  relate  chiefly  to 
the  identity  of  the  tract  of  land  sold — not  to  its  quality  or 
external  condition.  Thus  if  the  vendor  undertake  to  iden- 
tify the  land,  he  is  bound  to  a  correct  description  of  it.  It 
is  impliedly  warranted  that  he  is  selling  the  identical  tract 
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of  land  he  has  desciibed.     Cowger  v.  Gordon^  4  Blackf.   May  Term, 
110. — M.  231.    So,  also,  as  to  a  privilege  represented  to      ^^^' 
be  annexed  to  the  land,  which  in  fact  is  not.    MoneU  v.    Liitghhk 
Golden^  13  Johns.  R.  395.     These  cases,  no  doubt,  lay  thsF^bsi- 
down  the  law  correctly;  but  it  is  clearly  not  the  law  ap-  ^^J^^'^ 
plicable  to  the  facts  before  us.  Citt. 

It  is  not  necessary  to  examine  into  the  proper  criterion 
of  damages  in  cases  of  misrepresentation.  WiUiamSj  not 
being  entitled  to  recover,  that  question  does  not  arise  in 
the  record. 

Per  Curiam* — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

X  Rariden,  for  the  appellant. 

X  A.  Fay  and  N.  Trushr^  for  the  appellee. 


Lauohlin  and'  Others  v.  The  President  and  Trustees 

OF  Lamasco  City.  '39  m\ 

6   im\ 

145     84f 

Bill  hj  the  anthorides  of  LamoMco  to  enjoin  the  defendants  from  oonstrncting 
a  wharf,  at  or  near  said  place,  for  the  reasons,  1.  That  they  were  constnict- 
ing  their  wharf  in  yiolation  of  an  agreement;  and,  S.  That  the  wharf,  when 
oonstmcted,  would  he  a  nnisance.  On  the  first  point  die  hill  alleged  that  ^ 
the  plaintiffs  adopted  the  same  plan  of  wharf  as  that  of  the  defendants 
adjoining,  and  that  the  plan  was  made  known  to  the  defendants,  or  to  their 
agents  residing  at  EvansvitU,  and  seemed  to  he  so  far  satisfactory  that  they 
promised  to  conform  thereto  in  any  wharf  which  they  might  ultimately 
boild  adjoining  it.  The  bill  also  alleged  that  the  plaintifib  were  the  owners 
of  the  territory  on  which  their  wharf  was  to  be  erected. 

Hdd,  that  the  allegations  were  sufficiently  certain. 

Hdd^  also,  that  tiie  title  of  the  phuntiiis  was  sufficiently  alleged. 

A  Mil  for  an  injunction,  under  the  B.  S.  1843,  was  not  required  to  be  sworn  to. 

A  wharf  is  not,  per  se,  a  public  nuisance,  which  the  Courts  will  enjoin. 

An  injunction  will  not  be  allowed  where  the  injury  can  be  compensated  by 
damages. 

In  cases  of  conflicting  eridence,  where  the  injury  to  the  public  is  doubtful,  if 
not  imaginary,  an  injunction  will  not  be  allowed ;  nor  will  it  be  allowed 
when  tilie  alleged  nuisance  is  merely  eyentnal  or  contingent. 
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May  Term,        APPEAL  from  an  order  of  injunction  granted  by  the 
^°^*      associate  judges  of  the  Vanderburgh  Circuit  Court  in  va^ 
Ljluohuh    cation. 

Thb  Phbsi-       Stuart,  J.^ — The  appellees  filed  their  bill  to  enjoin  the 

of^lIii^oo  appellants  from  constructing  a  wharf  on  the  Ohio  river,  at 

CiTT.       or  near  Lamasco.    A  temporary  injunction  was  granted  by 

Wedn£9day,    the  associate  judges  of  Vanderburgh  county  in  vacation. 

^  ^'        The  Laughlins  appeal 

The  grounds  upon  which  the  authorities  of  Lamasco 
seek  an  injunction  are  these: 

1.  Because  the  appellants  were  constructing  their  wharf 
in  violation  of  an  agreement. 

2.  Because  the  wharf,  when  constructed,  would  be  a 
nuisance. 

On  the  first  point,  the  bill  alleges  that  the  appellees 
adopted  the  same  plan  of  wharf  as  that  of  the  appellants 
adjoining ;  that  said  plan  was  made  known  to  the  Laugh^ 
lins,  or  to  their  agents  residing  at  EvansviUey  and  seemed 
to  be  so  far  satisfactory  that  they  promised  to  conform 
thereto  in  any  wharf  which  they  might  ultimately  build 
adjoining  it. 

It  is  objected  that  this  allegation  is  too  uncertain.  That 
would,  perhaps,  be  the  first  impression.  But  upon  look- 
ing at  it  more  closely,  in  connection  with  the  context, 
and  remembering  that  ^^or"  may  sometimes  mean  ^^and," 
(Rees  V.  Abbott^  Cowp.  832,)  we  are  of  opinion  that  the 
allegation,  though  informal,  is  substantially  good.  As  an 
allegation  of  notice,  &c.,  it  is  superseded  by  the  subse- 
quent clause  alleging  an  agreement  on  the  part  of  the 
Lavghlins.  In  what  manner  the  agreement  was  made,  is 
not  alleged;  nor  was  such  allegation  necessary.  Whether 
it  was  in  writing  or  supported  by  a  consideration,  are 
questions  which  can  arise  only  on  the  evidence,  &c 
Taking  the  whole  paragraph  together,  we  think  the  agree- 
ment is  alleged  with  sufficient  certainty  to  entitle  the 
plaintijBTs  to  address  evidence  to  that  point. 

Some  objection  is  made  to  the  vagueness  of  the  allega- 
tion of  title.  It  is,  in  general,  necessary  to  aver  title; 
and  when  the  plaintiff's  right  appears  doubtful,  the  Court 
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always  refuses  to  interfere.     Eden  on  Injunctions,  380.   May  Tena, 
It  is  alleged  here  that  the  complainants  axe  the  owners  of      ^^^' 
the  territory  on  which  their  wharf  is  to  be  erected.     This    l^vGUhnx 
is  informal,  and  perhaps  in  a  case  where  the  title  was  the  Thb  Pxbbi- 
principal  issue,  it  might  be  adjudged,  on  demurrer,  insuffi-  of^Lamakx) 
cient.     But  for  the  purposes  sought  to  be  attained  by  this       Citt. 
bill,  we  are  of  opinion  that  the  right  of  the  complainants 
is  sufficiently  alleged. 

It  is  further  objected  that  the  bill  is  not  sworn  to. 
Under  our  former  practice  acts  of  1831  and  1838,  a  bill 
for  an  injunction  was  required  to  be  verified.  R.  S.  1831, 
pp.  395-6.  This  is  also  the  English  practice.  Eden,  274. 
But  in  the  revised  statutes  of  1843,  which  are  the  law  of 
this  case,  the  provision  requiring  the  bill  to  be  verified 
in  such  cases,  is  omitted.  R.  S.  1843,  pp.  851,  852,  853. 
Whether  the  omission  occurred  firom  oversight  or  design, 
the  Courts  can  not  supply  it  Under  that  statute,  the  bill 
without  oath  is  not  objectionable. 

The  particulars  in  which  it  is  alleged  that  the  Laughlin 
wharf  differs  from  the  Lamasco  wharf,  and  consequently 
firom  the  kind  of  wharf  agreed  to  be  built,  are,  that  the 
projection  into  the  river  is  fifteen  feet  further,  and  the 
grade  at  an  average  of  firom  four  to  five  feet  higher,  than 
the  Lamasco  whar£  It  is  therefore  insisted  that  the  con- 
sequences, when  it  is  erected,  will  be,  to  create  a  nuisance 
by  the  formation  of  bars,  &c.,  to  the  permanent  and  irre- 
parable injury  of  the  Lamasco  wharfl 

On  the  hearing  before  the  associate  judges,  both  parties 
filed  affidavits. 

Accompanying  the  bill  and  affidavits,  is  a  plat  of  the 
ground,  embracing  the  Lamasco  wharf,  Lavghliti^s  wharf, 
Ross\  and  other  wharfs  adjoining. 

The  city  authorities  file  the  affidavits  of  Woodward^ 
Bradford  and  Walker.  It  appears  that  the  Lamasco  and 
LaughUn  wharfs  were  both  platted  and  surveyed  by  Wood- 
ward  and  Bradford^  who  are  professional  engineers.  From 
the  plat,  it  is  shown  that  the  Laiighlin  wharf  differs  fit>m 
the  Lamasco  wharf  in  two  particulars.  1.  It  is  higher. 
Vol.  VL-15 
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Mav  Term,   2.  The  toe  of  the  wharf  is  extended  fifteen  feet  further 

^Q^*      into  the  river  beyond  low-water  marL 
Lacqbux        Tiie  injtuieB,  in  their  opinion,  resulting  from  this  want 
Ths  piftsei-  of  uniformity  in  the  wharfs,  will  be — 
of'lamabco      !•  ^he  inconvenience  to  steamers  approaching  and  leav- 
CiTT.       jjjg  ^he  Lamoico  wharf. 

2.  The  difference  in  elevation  would,  in  high  water, 
create  an  eddy  over,  and  thus  cause  large  deposits  of  mud 
on  the  Lamasco  wharf,  to  its  continual  and  permanent 
injury. 

3b  The  danger  of  the  formation  of  a  mud  bar  in  front 

It  further  appears  that  the  Lofughlins  adopted  the  plan 

of  their  wharf  against  the  advice  of  the  engineers,  who 

gave  as  an  additional  reason  against  such  adoption,  that 

the  want  of  uniformity  would  offend  the  eye. 

The  Lavghlins^  in  resisting  the  injunction,  introduce  the 
affidavits  of  Bjoss^  Rowky^  Laughlinj  jr.,  and  Orr. 

Ross  is  the  contractor  actually  engaged  in  erecting  both 
wharfs.     These  affidavits  go  to  the  following  points: 

1.  That  the  supposed  injuries  to  result  from  the  want  of 
uniformity  are  altogether  conjectmraL 

2.  That  the  work  on  the  Laug'hlin  wharf  was  three- 
fourths  done,  at  a  cost  of  4,000  dollars;  and  that  to  stop 
the  work  in  its  imperfect  state  would  be  to  expose  it  to 
serious  injury,  perhaps  total  loss. 

3.  That  A.  and  X  Laughlin  were  residents  of  PiUsburgk, 
Pennsylvaniay  and  had  not  been  in  Indiana  for  a  long  time 
prior  to  the  pretended  agreement  set  up  in  the  bill;  that 
Laughlin^  jr.,  and  Orr  had  for  many  years  been  their 
agents,  having  entire  control  of  their  business  in  Vander' 
burgh  county;  that  no  such  agreement  had  ever  been  made 
with  them  as  such  agents;  and  that  none  such  had  ever, 
in  their  belief,  been  made  with  their  principals. 

4.  That  the  work  had  been  progressing  for  montiis  under 
the  eye  of  the  complainants,  without  objection,  &;c. 

5.  The  situation  of  the  ground,  and  the  reasons  for  the 
projection  and  elevation  of  the  Lmtghlin  wharf  beyond 
and  above  the  Lamasco  wharf,  are  minutely  pointed  ont. 
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The  first  position  assumed  in  support  of  the  injunction,   Maj  Tenn, 
viz.,  that  the  LoMghlins  were  building  their  wharf  in  viola-      ^^55. 
tion  of  an  agreement,  is  not  sustained  by  the  affidavits.    Lauohtiv 
Nothing  is  said  in  the  complainants'  evidence  about  an  ths  FIixsi- 
agreement.     It  is  only  made  to  appear  that  the  Lavghlins  of'lIIiabco 
did  not  pay  much  regard  to  the  advice  of  the  engineers.       Citt. 
On  the  other  side,  the  affidavits  make  out  a  case,  which, 
considering  the  aMbi  of  the  La/ughlinsj  seems  quite  conclu- 
sive against  the  position  that  there  was  any  understanding 
or  agreement  in  relation  to  the  plan  of  construction. 

So  that  the  correctness  of  granting  the  injunction  must 
depend  solely  on  the  second  position,  viz.,  that  the  La/ugh' 
lin  wharf,  when  erected,  will  be  a  nuisance. 

This  position  can  not,  we  think,  be  sustained. 

In  the  first  place,  a  wharf  is  not  of  itself  necessarily 
such  a  nuisance,  the  erection  of  which  the  Courts  will 
enjoin.  A  wharf  does  not  import,  per  sCj  irreparable  mis- 
chief. The  injuries  to  flow  from  it  do  not  readily  appear — 
at  least  they  are  not  those  of  that  permanently  injurious 
character  contemplated  by  the  authorities.  6  Paige  83. — 
7  Met.  398.  If  an  injury  at  all,  in  the  present  instance,  it 
is  clearly  such  as  may  be  so  compensated  by  damages  as 
to  check  its  continuance  in  an  injurious  form.  2  Story 
Eq.,  title  "Injunction." 

The  earlier  doctrine  was,  that  injunctions  would  be 
granted  against  such  things  as  were  clearly  public  nui- 
sances. A  trial  of  the  facts  at  law  was  then  directed,  and 
the  final  decree  moulded  according  to  the  verdict.  But, 
from  a  review  of  the  authorities  in  2  Story  Eq.,  it  would 
seem  that  the  Courts  have  latterly  exercised  this  extraordi- 
nary power  in  a  very  cautious  and  guarded  form.  2  Story 
Eq.  271,  note  1. 

Besides,  in  the  present  case,  the  evidence,  which  is  all 
mere  matter  of  opinion,  is  by  no  means  concurrent  The 
engineers  see  nothing  but  disastrous  results.  Ross,  the 
builder  of  these  wharfs,  is  of  opinion  that  these  disasters 
are  visionaiy — ^that  they  are  entitled  to  little  weight — that 
experience  alone  can  attest  what  results  will  flow  fix>m 
the  difference  in  the  wharfs.    In  such  cases  of  confficting 


328  CASES  IN  THE  SUPREME  COURT 

May  Tttm,   evidence,  and  the  injury  to  the  public  doubtful,  if  not 

^^^*      imaginary,  the  injunction  should  not  be  granted.    Story, 

Lauohuv*  ^ftcpro,  tide  ^^  Injunction."     So  when  the  alleged  nuisance 

Thk  Pusi-^is  merely  eyentual  or  contingent,  CouriB  will  not  grant  an 

of'lIic^oo  injunction.    9  Paige  171.    In  this  connection,  Eentj  chan- 

CiTT.       cellor,  holds  the  following  language:    ^In  offences  against 

the  public,  not  touching  the  enjoyment  of  property,  it 

ought  not  to  be  brought  into  a  Court  of  Chancery,  which 

was  intended  only  to  deal  in  matters  of  civil  right  resting 

in  equity,  or  where  the  law  was  not  sufficiently  adequate. 

Nor  ought  the  process  of  injunction  to  be  applied  but 

with  the  utmost  caution.     It  is  the  strong  arm  of  the 

Court,  and  to  render  its  operation  benign  and  useful,  it 

should  be  exercised  with  great  discretion,  and  only  upon 

necessity."     The  AUamey- General  v.  2%c  Utica  Insurance 

Campanp,  2  J.  C.  R.  372. 

The  wharf  in  question  appears  to  encroach  in  some 
measure  upon  the  public  thoroughfare  known  as  the  Ohio 
river.  But  it  does  not  seem  very  probable  that  it  will  in- 
terfere with  or  incommode  the  public  And  as  tiie  whaif 
is  not  a  nuisance  in  itself — ^is  not  likely  to  become  so — and 
the  alleged  injuries  feared  as  impending,  being,  according 
to  the  case  made  by  the  affidavits,  more  fanciful  than 
real,  we  think  it  one  of  the  cases  contemplated  by  the 
authorities,  in  which  a  Court  of  Equity  will  refuse  to  act 
without  an  adjudication  at  law. 

If  the  complainants  place  it  on  the  ground  of  a  private 
nuisance,  they  concede  too  much.  For  it  is  not  to  prevent 
every  inconvenience  or  injury  that  the  Courts  will  inter- 
pose by  injunction.  That  extraordinary  power  will  be 
exercised  in  such  cases  only  as  can  not  be  adequately 
compensated,  and  thus  their  repetition  or  continuance  pre- 
vented, by  damages  at  law.  Clearly  the  case  made  by 
complainants,  even  if  better  sustained  by  the  affidavits,  is 
not  one  of  that  class. 

There  is  great  force  in  the  remark,  that  "the  Courts 
should  be  slow  to  interpose,  where  the  thing  to  be  stopped, 
while  it  is  highly  beneficial  to  one  party,  may  not  posdbly 
be  prejudicial  to  any  one.    The  great  fitness  of  pausing 
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Whitbbll 
Mills. 


long  before  we  internipt  men  in  the  improvement  of  their   May  Term, 
property,  is  manifest"  1S55. 

From  the  case  made,  as  it  appears  in  the  light  of  these 
authorities,  we  are  of  opinion  the  injunction  was  improvi- 
dently  granted,  and  should  be  dissolved. 

Per  Curiam. — The  order  granting  the  injunction  is  re- 
versed with  costs.     Cause  remanded,  &c. 

C  Baker^  for  the  appellants. 

X  G.  Jones  and  X  E.  Blythe^  for  the  appellees. 


Whitsell  and  Others  t?.  Mills. 


The  legal  effect  of  a  diroroe  is  detennined  by  the  law  in  force  when  it  was 

granted. 
Bj  the  R.  S.  1831,  all  divorces  were  a  vinculo  matrimomi,  and  either  party, 

after  the  diyorce  was  granted,  oonld  lawfdlly  marry. 
Dower,  by  the  B.  8. 1838,  was  substantially  as  at  common  law. 
Where  hnsband  and  wife  are  divorced  a  vinculo,  the  wife,  after  the  hnsband's 

death,  is  not  his  widow. 
The  widow  alone,  at  common  law,  is  entitled  to  dower. 
A  hnsband  was  divorced  irom  his  wife,  nnder  the  B.  S.  1831,  and  died,  while 

the  B.  8. 1838  were  m  force,  seized  in  fee  of  land.    Edd,  that  the  wife  thos 

diToroed  was  not  entitled  to  dower. 

APPEAL  from  the  Morgan  Circuit  Court. 

Davison,  J. — Sarah  Milh^  on  the  22d  of  Jamiary^  1852, 
filed  her  bill  of  complaint,  having  for  its  object  the  reco- 
very of  dower  in  certain  tracts  of  land  situate  in  Morgan 
county.  It  is  alleged  that  she  is  the  widow  of  one  Benjor 
min  MillSy  deceased,  who,  during  her  coverture  with  him, 
was  seized  of  said  lands,  and  that  the  same  are  now  owned 
by  the  appellants,  who  were  the  defendants  below.  The 
defendants  answered,  and  filed  a  cro^s  bill,  to  which  the 
complainant  filed  her  answer.  The  Court,  upon  a  final 
hearing,  decreed  dower,  &c. 

From  the  pleadings  and  proofs,  it  appeared  that  the 
complainant's  marriage  with  Bergamin  Mills  took  place  in 
December^  1824;  that  at  the  April  term,  1832,  he  obtained 


Wedneadaiff 
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May  Tonn,  in  chanceiy  in  the  Johnson  Circuit  Court,  a  decree  against 
^Q^'  his  wife,  the  said  Sarahy  for  a  divorce,  on  the  ground  that 
Whitsbll  she  had  abandoned  him  without  cause,  and  had  refused  to 
Mills.      return;  and  that  his  death  occurred  in  the  year  1840. 

This  divorce,  it  is  said,  defeats  the  present  claim  for 
dower.  It  was  granted  under  a  statute  of  1831,  which, 
after  providing  for  a  bill,  &c.,  enacts  that  the  Court,  there 
appearing  just  cause,  &c.,  shall  render  a  decree  declaring 
the  plaintiff  released  from  his  or  her  husband  and  wife, 
and  the  other  party  shall  be  released  from  the  marriage 
contract  to  all  intents  and  purposes,  as  though  the  same 
never  had  been  solemnized.  R.  6. 1831,  p.  214.  And  by 
a  subsequent  enactment,  approved  January  80,  1833,  all 
divorces  granted  prior  to  that  date  were  confirmed.  Acts 
of  1833,  p.  33. 

The  legal  effect  of  this  divorce  is,  no  doubt,  to  be  con- 
strued with  reference  to  the  law  in  force  at  the  time  the 
decree  granting  it  was  rendered.  That  decree,  it  must  be 
conceded,  dissolved  the  marriage  tie  then  subsisting  be- 
tween Sarah  MUls  and  her  husband.  It  released  the  parties 
wholly  from  their  matrimonial  obligations,  completely  an- 
nulled the  contract  of  marriage,  and  left  them  in  the  same 
position  in  which  they  stood  prior  to  its  existence.  In 
technical  language,  the  decree  was  a  "divorce  a  vinculo 
matrimoniij^  and  either  party,  upon  its  rendition,  was  at 
liberty  to  enter  into  a  new  marriage  contract. 

Was  the  complainant,  then,  entitled  to  dower  in  the 
lands  whereof  her  husband  was  seized  during  the  cover- 
ture and  prior  to  the  divorce?  The  act  concerning  dower 
in  force  when  MUls  died,  directs  "that  the  widow  of  any 
decedent  shall,  in  all  cases,"  &c,  "be  endowed  of  one  full 
and  equal  third  part  of  the  lands,"  &c.,  "the  legal  title  to 
which  vested  in  her  husband,"  &c.,  "at  any  time  during  the 
coverture."  R.  S.  1838,  p.  238.  This  is  substantially  the 
same  as  dower  at  common  law.  And  "to  the  consumma- 
tion of  the  title  to  such  estate,  three  things  are  requisite,  viz., 
marriage,  seizin  of  the  husband,  and  his  death."  4  Kent's 
Comm.,  p.  35.  It  is  true,  the  "husband  was  seized  during 
the  coverture;"  but  was  she  his  widow?    "One  of  the 
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essential  elements  of  a  dowable  capacity  is,  that  the  claim-  ^^7  Tmn, 
ant  should  be  the  widow  of  the  alleged  husband."  All  the  ^^^* 
provisions  of  law  to  be  found  in  relation  to  this  subject  Whitmll 
speak  of  the  ^^  widow  "  as  the  only  person  entitled  to  dower.  Millb. 
The  meaning  of  the  term  is,  therefore,  important.  Webster 
says,  she  is  ^' a  woman  who  has  hst  her  husband  by  death." 
This  is  the  popular  signification  of  the  word,  and,  we  think, 
its  legal  meaning.  But  Sarah  Mills  lost  her  husband  by 
divorce,  and  not  by  death.  According  to  the  elementary 
books,  the  marriage  must  continue  until  the  husband's 
death,  and  the  claimant  must  be  then  bis  actual  wife. 
This  being  essential  to  constitute  her  his  widow,  if  she  be 
divorced  a  vinculo^  she  shaU  not  be  endowed,  for  ubi  nul- 
lum matrimonium  ibi  nulla  dos.  4  Kent's  Comm.  36, 54^ — 
2  Blacks.  Comm.  130.  In  Refolds  v.  Reynolds^  24  Wend. 
193,  Bronsofiy  C.  J.,  says:  <^  As  to  a  divorce  a  vinculo^  that 
always  put  an  end  to  dower;  for  although  it  was  not  ne- 
cessary that  the  seizin  should  continue  during  the  cover- 
ture, it  was  necessary  that  the  marriage  should  continue 
until  the  death  of  the  husband.  It  is  only  the  widow 
who  is  to  be  endowed.  The  marriage  bond  being  severed 
before  his  death,  she  is  not  his  widow." 

In  the  revision  of  1838,  it  is  provided  that  in  certain 
cases  a  divorce  shall  not  bar  dower ;  but  that  provision  is 
not  applicable  to  the  case  before  us.  The  dissolution  of 
the  marriage  contract  took  place  in  1833.  At  that  time, 
her  right  to  dower  was  merely  inchoate,  not  consummate. 
She  was  not  then  entitled  to  it;  nor  can  she  ever  claim 
it,  because  the  decree  annulled  the  marriage  relation  then 
existing  between  the  parties.  After  it  passed,  she  was  no 
longer  his  wife,  and  therefore  could  not  be  his  widow. 

By  the  decree  granting  the  divorce,  the  rights  of  the 
parties,  under  the  law  then  in  force,  were  fixed,  and  they 
remain  unchanged.  It  follows  she  has  no  right  of  dower 
in  his  estate.     The  present  decree  must  be  reversed. 

Per  Curiam^ — The  decree  is  reversed  with  costs.  Cause 
remanded,  &c. 

D.  McDonaldy  for  the  appellants. 

22.  L.  Walpoley  for  the  appellee.     . 
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Mtkf  Tern, 

1 —  Thb  State  Bank  v.  Coquillard. 

Th«  Stats 
-T-ai        Bamk 

^^      -1  ▼•  There  can  be  no  nrary  where  tiiere  it  not  a  loan. 

152  ill  C<X^^^"^">-  When  a  note,  in  ils  inception,  U  a  real  tranaaction,  ao  that  the  payee  or 
promisee  may,  at  matoritj,  maintain  a  suit  npon  it,  tiie  transfer  of  it  by 
indorsement  or  discount,  though  beyond  the  legal  rate  of  interest,  is  re- 
garded as  a  sale  of  the  note  and  a  ralid  transaction. 
A,  being  engaged  in  the  erection  of  a  flonring^nill,  and  desirous  to  raise 
means  to  complete  it,  proposed  to  conyey  certain  lands  to  the  bank  ibr 
four  drafts  owned  by  the  bank ;  and  the  drafts  were  accordingly  assigned  to 
him,  and  the  land  conreyed  to  the  bank.    Among  the  instances  where  the 
bank  is  allowed  by  its  diarter  to  purchase  and  hold  real  estate  is,  where  real 
estate  is  conyeyed  to  it  "in  satisfoction  of  debts  preriously  contracted  in  the 
course  of  its  dealings." 
Hdd,  that  the  purchase  from  A.  was  not  within  tins  clause  of  the  charter. 
Held,  also,  that  being  in  contraTcntion  of  the  charter,  the  purchase  was  Toid. 
A  contract  which  contramenes  the  provisions  of  a  statute  is  a  nullity. 

Wednesday,        APPEAL  from  the  St.  Joseph  Circmt  Court 

Jwxy  SO. 

Davison,  J, — Bill  in  chancery.  In  the  Court  below, 
CoquiUard  was  the  complainant  and  the  state  bank  and 
one  Horatio  Ckapin^  the  cashier  of  its  branch  at  Soutk* 
Bendy  defendants.     The  material  facts  are  these: 

CoquiUardj  on  the  30th  of  September^  1839,  was  a  di- 
rector in  that  branch,  and  also  a  member  of  its  finance 
committee,  whose  duty  it  was  to  purchase  bills  of  exchange 
and  promissory  notes.  On  that  day,  the  branch,  through 
said  committee,  bought  four  drafts  of  2,500  dollars  each, 
dated  August  22,  1839,  drawn  by  the  Farmers^  Bank  of 
Seneca  County ^  in  the  state  of  New-York^  payable  at  four 
months  at  the  North  American  Trust  and  Banking  Com- 
pan^j  in  the  city  of  New  ^  York.  These  drafts  were  looked 
upon  by  the  directors,  CoquiUard  being  one  of  them,  as 
extremely  doubtful,  and  were  at  maturity  protested  for 
non-payment.  About  the  28th  of  Aprils  1840,  CoquiUard 
was  engaged  in  the  erection  of  a  flouring-mill,  near  Souik' 
Bendy  and  was  desirous  of  raising  means  to  complete  the 
enterprise.  He  proposed  selling  the  bank  promissory  notes, 
with  a  view  of  realizing  20,000  doUars ;  also  to  convey  to 
her  certain  lands  in  the  counties  of  St.  Joseph  and  Lake^ 
for  one-half  of  the  net  proceeds  of  the  said  four  drafts. 
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In  ptirsaance  of  this  propositioii,  the  parties  entered  into  a  May  Tenn, 
i^tten  agreement,  which  stipulated  that  Coquillard  was  ^^^' 
to  conyey  to  the  bank,  by  deed  in  fee,  certain  tracts  of  Tbb  Statb 
land  (describing  them,)  containing  1,844  acres,  and  at  the  y. 
same  time  assign  to  her  21,000  dollars  in  good  promissory  Coquillae©. 
notes,  to  draw  seven  per  centum  per  annum  from  the  date 
of  the  agreement,  yiz^  the  28th  of  AprUy  1840,  said  notes 
to  be  selected  by  a  conomittee  of  the  bank,  for  that  pur- 
pose duly  authorized,  from  such  as  should  be  oflfered  by 
Coquillardy  who  bound  himself  to  employ  the  proceeds  of 
the  above  property  and  notes  to  be  received  from  the  bank, 
in  the  erection  of  a  flouring-mill  near  SotUh'Bendj  and  in 
the  purchase  of  wheat,  and  for  no  other  purpose.  The 
bank,  on  her  part,  agreed  to  pay  Coquillard  20,000  dollars, 
in  ten  equal  monthly  instalments,  commencing  one  month 
from  the  date  of  the  agreement,  if  so  much  should  be 
needed  by  him  in  the  prosecution  of  said  business,  but 
not  otherwise ;  also  to  pay  him  one-half  of  the  net  pro- 
ceeds or  avails  of  the  above-mentioned  four  drafts,  which 
then  lay  under  protest  for  non-payment,  and  for  the  settle- 
ment of  which  negotiations  were  then  going  on,  &c.,  and 
which  drafts  in  all  amount  to  10,000  dollars.  And  it  was 
further  understood  between  the  parties,  that  reference  for 
a  frdler  understanding  of  the  contract  might  be  had  to  a 
record  of  the  same  spread  on  the  minute-book  of  said 
branch  bank. 

Upon  the  execution  of  this  agreement,  Coquillard  as- 
signed in  blank  and  delivered  to  the  bank  21,000  dollars 
in  good  promissory  notes,  which  drew  interest  at  seven 
per  centum  per  annum  from  that  date;  and  in  the  next 
May  he  executed  and  delivered  deeds,  according  to  said 
contract,  for  the  lands  therein  described.  These  lands  were 
shown  to  be  worth  7,000  dollars.  It  was  proved  that  the 
bank  paid  Coquillard  20,000  dollars,  in  monthly  instal- 
ments as  above  stipulated,  which  sum,  the  biU  alleges,  was 
a  loan  from  her  to  him.  It  is  also  alleged  that  the  contract 
upon  which  he  realized  the  20,000  dollars  was  usurious  and 
void,  and  that  the  bank  represented  the  four  drafts  to  be 
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Mbj  Tenn,  proper  and  legal,  when,  in  trath,  they  were  £raadtdently 

^^^*      made,  nncnirent  and  valueless. 
Thb  Statb       These  allegations  are  directly  denied  by  the  answers. 
T.  They  deny  that  Coquillard  ^plied  for  a  loan,  or  that  a 

CoQuiLLABD.  j^g^  ^£  money  was  in  contemplation  of  the  parties ;  aver 
that  the  notes  assigned  to  the  bank  had  a  previous  exist- 
ence, were  not  made  to  be  discounted  at  bank,  but  were 
offered  for  sale  by  him  and  purchased  by  her. 

Further,  the  answers  allege  that  when  the  bank  bought 
the  four  drafts,  and  also  when  Coquillard  agreed  to  receive 
one-half  of  their  net  proceeds,  he  knew  as  much  about  the 
drafts  and  the  abilities  of  the  parties  to  them,  as  any  other 
member  of  the  board  of  directors. 

In  our  opinion,  the  weight  of  evidence  is  in  support  of 
the  answers. 

The  Court,  on  final  hearing,  declared  the  contract  usuri- 
ous and  void,  the  purchase  of  the  land  to  be  in  violation 
of  the  charter  of  the  bank,  decreed  in  favor  of  the  com- 
plainant the  excessive  interest  on  the  20,000  dollars,  and 
interest  on  such  excess,  together  with  the  value  of  the 
land,  and  interest  thereon  from  the  date  bf  the  contract 

This  decree  involves  two  points  of  inquiry:  1.  Was 
the  contract  between  (JoquiUard  and  the  bank  usurious? 
2.  Was  the  purchase  of  the  real  estate  a  violation  of  her 
charter? 

Where  there  is  no  loan  there  can  be  no  usury.  This 
rule  is  said  to  be  universaL  There  are,  no  doubt,  ^  cases 
•  which  necessarily  import  a  loan;  and  no  disguise,  no  affec- 
tation of  sale  or  barter,  can  divest  them  of  that  character ; 
such,  for  instance,  as  a  man's  selling  his  own  note  executed 
in  blank.  When  these  cases  occur,  the  law  puts  the  stigma 
upon  them  without  further  inquiry.  The  instrument  having 
had  no  virtual  existence  until  the  loan  or  sale  was  negotia- 
ted, could  in  no  wise  be  regarded  as  a  transfer  of  property." 
Nichols  V.  Pearson^  7  Pet.  103.  But,  in  the  present  case, 
the  notes  assigned  to  the  bank  had  a  real  existence  prior 
to  the  contract  between  her  and  Coquillard.  The  agree- 
ment stipulates  that  they  were  to  be,  and  they  actually 
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were,  selected  from  notes  then  in  his  hcuids.    "  Whenever   May  Tenn, 
the  note,  in  its  inception,  is  a  real  transaction,  so  that  the      ^^^^ 
payee  or  promisee  may,  at  maturity,  maintain  a  suit  upon  Thb  State 
it,  the  transfer  by  indorsement  or  discount,  though  beyond         t. 
the  legal  rate  of  interest,  shaU  be  regarded  a  sale  of  the  CoQ^'^i-^^d- 
note,  and  a  valid  transaction."    2  Johns.  Ch.  60. — 3  id. 
66.-7  Peters  103. 

It  is  said  in  argument,  that  the  contract  upon  which  the 
notes  were  assigned  was  a  mere  device  to  evade  the  usury 
laws.  If  this  was  true,  the  case  would  be  with  the  com- 
plainant, because  such  "device  to  evade"  would,  at  once, 
strip  the  transaction  of  its  character  as  a  sale.  But  on 
the  fSau^e  of  the  deed  there  is  nothing  that  favors  that  posi- 
tion. And  the  only  evidence  bearing  on  the  point  is  found 
in  the  answer  and  deposition  of  Chapin.  These  prove  that, 
at  the  time  of  the  contract,  CoquiUard  was  consid^ed  in 
good  circumstances,  unembarrassed,  and  could  then  have 
obtained  money  by  loan  on  the  usual  terms,  had  he  ap- 
plied for  it.  He  was  the  owner  of  1,844  acres  of  land,  and 
worth  more  than  21,000  dollars  in  good  paper.  Hence,  it 
would  seem,  that  had  he  desired  a  loan,  he  might  readily 
have  found  an  indorser.  Moreover,  the  evidence  is  to  the 
point  that  a  loan  was  not  contemplated,  but  that  the  notes 
were  sold  by  CoquiUard  and  purchased  by  the  bank. 

The  appellee  contends  that  a  bona  fide  sale  of  the  notes 
was  not  intended,  because  the  agreement  stipulates  that  the 
proceeds  of  the  property  transferred  should  be  employed  in 
the  erection  of  a  flouring-mill  and  the  purchase  of  wheat, 
and  for  no  other  purpose.  The  force  of  this  reasoning  is 
not  perceivable.  The  stipulation,  it  is  true,  is  unusual; 
such  a  provision  is  not  often  found  in  contracts;  but  it 
conflicts  with  no  principle  of  law,  and,  in  our  opinion,  goes 
just  as  far  towards  proving  a  sale  as  a  loan.  There  is 
nothing  in  the  record  from  which  it  can.be  inferred  that 
the  parties  intended  a  loan  of  money ;  and  there  being  no 
loan,  there  could  be  no  usury  in  the  transaction. 

We  are  next  to  inquire  whether  the  bank,  in  the  pur- 
chase of  the  land,  violated  its  charter? 

Section  6  of  an  act  establishing  said  bank,  provides  that 
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Maj  Teim,  the  leal  estate  which  it  shall  be  lawful  for  the  bank  to 

^^^*       purchase,  hold  and  convey,  shall  be,  1.  Such  as  shall  be 

Turn  State  required  for  its  accommodation  in  the  transaction  of  its 

T.         business.    2«  Such  as  shall  be  mortgaged  to  it,  by  way  of 

CoQuiLLASD.  gecurity  for  stock,  loans  previously  contracted,  or  moneys 

due.    3.  Such  as  shall  be  conveyed  to  it  in  satisfaction  of 

debts  previously  contracted  in  the  course  of  its  dealings. 

4.  Such  as  shall  be  purchased  at  sales  upon  judgments, 

decrees,  or  mortgages  obtained  or  made  for  such  debts. 

And  it  is  further  provided  that  the  ^^bank  shall  not  pur^ 

chase^  hold  or  convey  real  estate,  in  any  other  case  or  for 

any  other  purpose."    R.  a  1838,  p.  94. 

The  land,  in  this  case,  it  is  said,  was  received  by  the 
bank  in  discharge  of  one-half  of  the  four  drafts  described 
in  the  contract;  that  these  drafts  constituted  ^9.  debt  pre- 
viously contracted,"  and  due  to  the  bank;  and  that  the 
land  was,  therefore,  received  strictly  within  the  third  clause 
of  the  above  section.  The  plain  answer  to  all  this  is,  that 
Coquillard  was  no  party  to  these  drafts;  the  debt  arising 
upon  them  was  not  the  result  of  any  dealings  between 
him  and  her;  nor  was  he,  in  any  event,  bound  for  their 
payment  The  third  clause  evidently  relates  to  convey- 
ances from  the  debtor  himself  to  the  bank,  in  satisfaction 
of  his  own  indebtedness.  The  construction  contended  for 
by  the  appellant,  would  allow  the  bdnk  to  purchase  real 
estate  ad  UbUum^  provided  she  always  paid  for  it  in  drafts 
received  in  the  course  of  her  dealings.  This  was  not  the 
intent  of  those  who  made  the  law.  Indeed,  it  is  manifest 
•  that  the  purchase  in  question  was  not  only  unauthorized, 
but  directly  in  contravention  of  a  prohibitory  statute. 

It  is,  however,  insisted  that  though  the  contract  of  pur- 
chase may  conflict  with  the  above  section,  still,  inter  partes.^ 
it  was  vaUd,  and  that  its  only  effect  can  be  to  lay  the  foun- 
dation for  a  scire  faciei  by  the  state  against  the  bank. 
<<An  important  distinction  has  been  made  between  con- 
tracts entered  into  by  corporations,  when  the  power  to 
make  them  was  entirely  wanting,  and  contracts  authorized 
by  their  charters,  but  which  might  involve  an  abuse  or 
misuser  of  such  authority."    Sherry  v.  Den^  8  Black£  555. 
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We  think  this  distinction  is  well  sustained  by  authority.   May  Term, 
And  the  position  insisted  on  would  be  correct,  if  the  con-      ^8^* 
tract  respecting  the  land  is  not  within  the  prohibitory  clause      Sntbbk 
of  the  section.     But  the  purchase  is  within  that  clause,  thx  Frbsi- 
The  charter  distinctly  points  out  the  cases  wherein,  and  ^bockpokt!' 
the  purposes  for  which,  the  bank  may  buy  real  estate.     It 
will,  however,  be  at  once  seen  that  the  present  contract 
does  not  evince  a  case  or  a  purpose  within  either  the  letter 
or  spirit  of  the  enactment.    It  was  nothing  more  than  an 
ordinary  contract  of  sale,  with  an  agreement  to  pay  for  the 
land  by  delivering  to  the  vendor  one-half  of  the  proceeds 
of  certain  drafts  when  collected.     The  law  has  deprived 
the  bank  of  any  capacity  to  make  such  contract  of  pur- 
chase, and  the  deeds  made  pursuant  to  it  must  be  con- 
sidered absolutely  void,  on  the  principle  that  all  contracts 
which  contravene  the  provisions  of  a  statute,  are  nullities. 
The  State,  for  the  use,  Sfc.  v.  The  State  Bank,  5  Ind.  R.  35a 

The  decree  must  be  reversed. 

Per  Ourianu — The  decree  is  reversed  vnih  costs.    Cause 
remanded,  &c. 

JI  L.  Jemegan,  for  the  appellants. 

X  A.  Listen  and  X  W.  Gordon,  for  the  appellee. 


Snyder  v.  The  President  and  Trustees  of  the  Town 
OF  Bockport. 

Hie  act  of  1852  for  the  incorporation  of  towns,  confers  opon  the  corporate 
anthorides  plenarj  power  in  relation  to  the  grading  and  improvement  of 
streets,  and  is  constitutional. 

Where  a  street  is  graded  in  a  careful  manner,  pursuant  to  legal  authority,  the 
owners  of  lots  contiguous  thereto,  have  no  right  to  compensation  for  conse- 
quential damages  to  such  lots,  unless  such  damages  are  expresslj  given  by 
statute,  and,  whep  thus  given,  compensation  must  be  sought  in  the  manner 
prescribed  by  the  statute. 

The  act  of  1853  for  the  incorporation  of  towns,  does  not  empower  the  corpo- 
rate authorities  to  construct  wharves. 
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Ma.T  Term,    Bat  the  ooipoiate  ftatfaorides  of  ft  town  will  not  be  restrained  from  giftding  a 
1855.  street,  merelj  because,  bj  sacfa  grading,  a  wharf  will  accidentally  resnlt. 

— r The  corporate  anthoritios  of  a  town,  under  the  act  of  1852,  can  not  apply 

OKTDEB  money  raised  for  improring  a  street,  to  the  construction  of  a  wharf,  exeept 

Ths  Prbbi-      so  far  as  such  wharf  may  be  a  mere  incident  to  the  legitimate  improvement 
DiKT.  Ac.,  OF      of  such  Street. 

ROCKFOKT. 

ifWwesrftiy,        APPEAL  fifom  the  Spencer  Circuit  Court 

^fay  30. 

Perkins,  X — Thomas  J.  Snyder  and  several  others,  pro* 
perty-holders  in  the  town  of  Rockport^  Speiicer  county,  br 
dUma^  filed  a  bill  praying  an  injunction  upon  the  president 
and  trustees  of  said  town,  restraining  them  from  making 
a  certain  improvement  which  they  had  undertaken.  The 
bill  was  dismissed  below  for  want  of  equity. 

The  bill  alleges,  in  substance,  that  the  tovm  of  Roekpori 
is  situated  upon  the  bank  of  the  Ohio  river,  seventy-five 
feet  above  the  water;  that  the  main  street  of  said  town, 
ninety  feet  wide,  extends  from  the  river  outward,  descend- 
ing somewhat  as  it  extends;  that  the  plaintifis  own  the  lots 
upon  said  street  on  the  river  bluff,  and  that  the  trustees  of 
the  town  are  about  to  have  said  main  street  graded,  filling 
the  end  back  from  the  river  and  cutting  down  the  end 
upon  the  river,  through  the  blufi*  of  seventy-five  feet,  so 
as  to  open  a  communication,  by  said  street,  between  the 
town  and  the  river,  and  also  furnish  a  landing  for  steam- 
boats, &C.,  at  its  termination.  The  plaintiffii  in  the  bill 
object  to  the  proceeding,  and  pray  the  Court  to  arrest  it 
by  injunction  for  the  following  reasons: 

1.  That  it  will  greatly  injure  their  property. 

2.  That  the  corporation  does  not  propose  to  pay  them 
damages,  and  is  utterly  unable  to  make  such  payment,  if 
it  was  even  willing. 

3.  The  project,  if  carried  into  effect,  would  be  of  no 
utility. 

We  extract  firom  the  bilL 

^^  Your  complainants  are  informed  and  believe  that  it  is 
not  the  intention  of  the  corporation  to  complete  the  entire 
work  during  the  present  year,  but  to  go  on  with  the  work, 
from  year  to  year,  as  they  shall  be  able  to  collect  taxes  for 
that  purpose.    Your  complainants  further  show  that  the 
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proposed  grading  of  main  street  by  digging  through  that  May  Term, 
immense  bluff  and  building  the  wharf  at  the  place  con-  ^^^* 
templated,  is  utterly  impracticable  and  visionary,  and,  8vti>bb 
in  the  belief  of  your  complainants,  impossible,  with  the  Tbx  Przsi- 
limited  means  at  the  command  of  this  feeble  corporation,  ^kSck^bt!' 
the  whole  town  interested  in  the  work  containing  only 
about  seven  hundred  inhabitants,  already  taxed  to  the  ex<* 
tent  of  their  ability  to  pay;  that  the  wuter  in  front  of  the 
town,  and  at  the  proposed  wharf,  is  shoal,  and,  during  the 
season  of  low  water,  the  landing  is  dangerous  for  steam- 
boats, the  bottom  and  shore  of  the  river  being  composed 
of  rocks  and  interspersed  with  large  logs,  many  of  them 
large  and  detached;  that  the  proposed  cut  through  the 
bloff,  at  the  highest  point,  which  is  at  or  near  the  comer  of 
main  and  front  streets,  for  the  purpose  proposed,  will  be 
at  least  forty  feet  in  depth,  and  that  fifteen  feet  vnll  be 
and  is  a  solid  sand  rock,  or  nearly  solid;  and  that  the  pro- 
posed grade  and  cut  through  the  bluff,  will  be  of  no  con- 
ceivable benefit,  unless  it  is  excavated  deep  enough  for  a 
wharf.  It  is  pretended  by  the  corporation,  and  those  who 
are  interested  in  destroying  the  property  of  complainants, 
that  this  grading  is  necessary  to  procure  earth  to  fill  up  the 
lowest  part  of  main  street ;  but  your  complainants  allege, 
and  the  corporation  well  know,  that  a  sufficient  quantity 
of  earth  for  that  purpose  can  be  procured  in  other  parts  of 
the  town,  upon  the  same  bluff,  equally  convenient,  without 
injury  to  any  one's  rights  of  property." 

Such  are  the  facts  of  the  case.     We  now  inquire  as  to 
the  law  arising  upon  them. 

The  act  for  the  incorporation  of  towns,  1  R.  S.  1852, 
p.  482,  by  which  Roclqport  is  governed,  in  section  22,  em- 
powers the  board  of  trustees  thereof — ^^  Ninth.  To  lay  out, 
open,  grade  and  otherwise  improve  the  streets,  alleys,  sew- 
ers, sidewal&s,  and  crossings,  and  keep  them  in  repair,  and 
to  vacate  the  same."  And  by  section  46  it  provides  that, 
^Whenever  two-thirds  of  all  the  resident  owners,  in  num- 
ber or  in  value,  of  real  estate  bounding  both  sides  of  any  ^ 
street  not  less  than  one  square,  shall  petition  to  have  such 
street  graded,  paved,  or  otherwise  improved,  or  the  side- 
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Bfay  Tenn,   walks  thereof  built  or  repaired;  or  when  two-thirds  of  the 

^^^*       owners  of  real  estate,  in  number  or  in  value,  on  one  side  of 

8im>Bx     such  street,  shall  desire  a  sidewalk  on  that  side,  it  shall  be 

Thb  Fbbsi-  the  duty  of  such  board  to  levy,  and  cause  to  be  collected, 

^ScKTOM '  ^y  ****  upon  the  owners  of  real  estate,  or  lots  on  such 

street  or  part  of  a  street,  according  to  the  last  assessed 

valuation  of  said  real  estate,  such  a  sum  of  money  as  is 

necessary  for  the  improvement  of  said  street  or  sidewalk, 

as  in  said  petition  requested.*' 

The  bill  does  not  pretend  but  that  all  the  requirements 
of  the  statute  have  been  complied  with  by  the  corporation 
in  entering  upon  the  proposed  undertaking,  and  it  is  plain 
that  the  statute  confers  plenary  power  to  perform  it,  so  far 
as  grading  and  improving  the  street  is  concerned,  and  that 
statute  is  constitutional.  The  People  v.  The  Mf^or^  SfCy 
of  Brooklyn^  4  Comstock  419.  We  have,  then,  no  ques- 
tion before  us  as  to  legality  of  corporate  action,  oi  the 
existence  of  corporate  power  touching  the  grading  of  tiie 
street,  but  only  one  as  to  expediency  and  manner  of  opera- 
tion ;  but  as  to  the  wharf  there  is  presented  a  question  of 
power. 

The  questions  of  expediency  and  manner,  as  to  grading 
streets,  are  certainly  left  in  the  first  instance  to  the  pro- 
perty-holders and  the  trustees,  and  it  would  only  be  in 
a  case  of  palpable  abuse,  if  then,  that  a  Court  would 
interfere.  The  law  says,  that  when  a  certain  number  of 
property-holders,  on,  &c.,  shall  petition,  the  trustees  shall 
assess  a  tax  upon,  &c.,  to  make  the  improvement  It  is 
not  made,  it  will  be  observed,  at  the  expense  of  the  town 
treasury,  but  the  property-holders  on  the  street;  and  it 
would  seem  that  a  Court  should  not  undertake  to  deter- 
mine for  them,  in  opposition  to  their  own  judgments,  their 
ability  to  accomplish  what  their  convenience  and  public 
spirit  might  induce  them  to  undertake,  where  the  proceed- 
ing was  fairly  entered  upon.  We  see  nothing  touching 
this  point  requiring  judicial  interference. 

As  to  compensation  for  the  injury  which  the  grading  of 
the  street  may  work  to  the  property  of  the  plaintiils,  they 
are  entitled  to  none  on  general  principles  of  law.     This  is 
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well  settled.    If  the  trastees  were  proceeding  in  violation   ^^7  '^^nn* 
of  law  and  negligently  and  wantonly  prosecuting  the  work      ^^^* 
to  their  detriment,  the  case  wotdd  be  different;  but  where     Svtdbr 
a  street  is  graded  pnrsnant  to  legal  authority  and  in  a  Ths  Pbbbi- 
carefxd  manner,  the  adjoining  owners  of  lots  have  no  right  "bockport.^ 
to  compensation  for  consequential  damages  to  their  lots, 
unless  expressly  given  by  statute,  and,  in  that  case,  the 
compensation  must  be  sought  in  the  manner  prescribed  by 
the  statute.     So  are  almost  all  the  authorities.    We  know 
of  but  one  Court  that  has  decided  to  the  contrary,  and 
that  is  the  Supreme  Court  of  Ohio^  in  Akron  v.  McCambSy 
15  and  18  Ohio  Reports,  a  decision  which  Bronson^  C.  J., 
in  delivering  the  unanimous  opinion  of  the  Court  of  Ap- 
peals in  New -York  J  in  Rctdcliff^s  Executors  v.  The  Mayor ^ 
SfC.^  of  Brooklyn^  says  "is  entitled  to  no  respect  whatever," 
"and  can  not  be  law  beyond  the  state  of  OAu?."    4  Com- 
stock  195.    This  opinion,  we  may  say,  exhausts  the  subject 
and  establishes  the  law,  as  above  asserted,  beyond  cavil. 

The  construction  of  the  wharf  presents  a  different  ques- 
tion. The  law  constituting  the  charter  of  the  town  of 
Rockpart  does  not  empower  the  corporation  to  construct  a 
wharf.  It  can  not  therefore  do  it  as  a  distinct,  independent 
undertaking.  Nevertheless,  the  corporation  will  not  be  re- 
strained from  grading  main  street  simply  because,  if  that 
street  is  graded,  the  river  end  of  it  will  accidentally  be  a 
whar£  The  corporation  has  the  right  to  improve  that 
street,  to  grade  it  down  to  the  river,  to  dispose  of  the 
surfdus  earth,  &c.,  and,  if  in  doing  all  this  in  a  manner 
pointed  out  by  law,  a  wharf  or  steamboat  landing  results, 
we  should  suppose  it  perfectly  legal  and  a  peculiarly  fortu- 
nate incident  to  the  town. 

But  the  town  trustees  have  no  right  to  use  the  money 
raised  for  improving  the  street  for  the  construction  of  a 
wharf,  further  than  the  latter  may  be  a  mere  incident  to 
the  legitimate  improvement  of  the  former,  and  so  far  as 
they  are  doing  so,  if  indeed  they  are  to  any  extent,  should 
be  restrained.  And  because  the  case  made  by  the  bill 
renders  it  probable  that  they  may  be  so  doing  to  some 
extent,  the  decree  below  is  reversed. 
Vol.  VL— 16 
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Hmj  Term,       Per  Oufiam. — The  decree  is  reversed  with  costs.    Cause 
^^^'      reminded  for  an^  answer,  and  for  farther  proceedings  in 
DoTLs      accordance  with  this  opinion. 
KiMBB.  A.  L.  Robinson,  for  tlie  appellant 

L.  Q.  DeBruler  and  X  Pitcher,  for  the  appellees. 


Doyle  v.  Kiseb. 


Suit  hj  A,  against  B.,  the  proprietor  of  a  canal-boat,  to  recoyer  the  ralne  of 
a  carpet-bag  and  its  contents,  alleged  to  hare  been  lost  hj  A.  while  in  B.'s 
possession  as  a  common  carrier.  The  fiusts  of  the  case  were  as  follows: 
A.,  on  his  return  jooniey  firom  Calijwina,  went  aboard  B.'s  packet-bout  at 
Fofi'Wt^ne,  on  the  Wabath  and  Erie  canal,  taking  with  him  his  carpet-bag, 
containing  certain  articles  of  clothing,  &c,  and  near  4,000  doUars  in  gold. 
He  paid  his  fiure,  simply  as  a  passenger,  to  Lagro,  another  point  on  the 
canal,  and  deposited  his  cazpet^iag,  with  the  Inggage  of  other  passengers, 
on  the  deck  of  tfie  boat,  which  was  generallj  nsed  for  that  pnrpose.  On 
arriving  at  Lagro  the  carpet4Mg  was  missing,  and  it  was  afterwards  fonnd  in 
the  canaL  The  gold  and  dothing  had  been  abstracted,  and  the  dream* 
stances  showed  that  they  had  been  stolen.  There  was,  also,  eridenoe  tend- 
ing strongly  to  show  that  they  had  been  stolen  by  one  of  the  defendant's 
boatmen.  A.  made  no  commnnication  to  any  officer  of  the  boat,  dnring 
the  passage,  as  to  the  contents  of  the  catpet4Mig.  The  boat  was  proTided 
with  a  small  safe,  and  there  was  eyidence  tending  to  show  that  passengers 
were  notified  to  have  artidea  of  yalae  placed  in  it  or  keep  them  at  tiieir  own 
risk;  bat«n  this  point  the  eyidence  was  very  conflicting.  The  boat  was  in 
the  habit  of  carrying  artides  of  freight,  bat  did  not  book  or  check  baggage. 
The  affidavit  of  A,  was  admitted  on  the  trial  to  prove  the  contents  of  the 
carpet-bag;  and  there  was  a  verdict  and  judgment  for  the  amoant  of  the 
gold,  as  wdl  as  of  the  dothing,  &c. 

ffdd,  that  the  delivery  by  A,  was,  as  to  the  caipet-bag  and  the  artides  of 
ordinary  baggage  it  contained,  snffldent. 

Hdd,  also,  that  B.  was  liable  for  the  valae  of  the  ordinary  artides  of  baggage, 
bat  not  for  the  gold. 

EM,  also,  tiiat  A.U  affidavit,  so  for  as  it  related  to  the  ordinary  artides  of 
baggage,  was  properly  admitted. 

Common  carriers  of  passengers  are  not  liable  for  artides  of  value  not  trans- 
ported to  supply  any  wants  of  the  traveler,  as  such,  on  his  journey,  and  not 
made  known  to  the  carriers  or  their  agents,  nor  paid  for  as  freight,  but  pat 
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aboard  the  conTeyance  bj  die  paBsenger  aimply  as  iMiggage  and  bo  treated    Maj  Tens, 
by  himself  on  the  journey.  1855. 

Articles  treated  as  baggage  may  consist  of  clothing,  money  for  defraying  tra- ' 
reling  expenses,  a  few  books  for  the  amosement  of  reading,  a  watch,  a 


DOTLB 
T. 

lad/s  Jewelry  for  dressing,  &c  Kissb. 


APPEAL  from  the  Miami  Circuit  Court.  ^**^'^' 

Perkins,  J. — This  was  a  suit  by  Kiser  against  Doyle^ 
the  proprietor  of  a  canal  packet-boat,  to  recover  the  value 
of  a  carpet-bag  and  contents,  alleged  to  have  been  lost 
by  Doyle  while  in  his  possession  as  a  common  carrier. 
There  are  several  counts  in  the  declaration,  in  which  the 
charge  of  the  loss  is  variously  stated.  The  general  issue 
was  filed,  the  cause  tried  by  a  jury,  and  the  plaintiff,  over 
a  motion  for  a  new  trial,  had  judgment  for  3,357  dollars 
and  37  cents. 

The  facts  of  the  case  appear  in  the  record. 

John  JKiser^  the  plaintiff  in  the  suit,  on  his  return  journey 
from  CaUfomiOj  went  aboard  the  packet-boat  ^^  Empire j^  at 
Fort'TVaynCj  Indiana^  taking  with  him  his  carpet-bag,  con- 
taining articles  of  clothing,  &c.,  and  nearly  4,000  dollars 
in  gold.  He  paid  his  £are,  as  a  passenger  simply,  to  LagrOy 
a  point  westward  from  Fort^Wayne^  on  the  Wabash  and 
Erie  canal,  and  deposited  his  carpet-bag,  with  the  luggage 
of  other  passengers,  on  the  deck  of  the  boat,  the  place 
generally  used  for  such  purpose.  The  passage  from  Fort* 
Wayne  to  Lagro  occupied  the  whole  of  the  night  of  the 
25th  of  Octoberj  1850,  which  was  cloudy  and  dark.  The 
carpet-bag  weighed,  says  a  witness,  about  twenty-five  or 
thirty  pounds,  and,  on  arriving  at  Lagro^  was  missing 
from  the  boat.  It  was  found  in  the  following  Ma/rchy  in 
the  Wabash  and  Erie  canal,  from  sixty  to  eighty  rods 
above  Cheesbro^s  lock,  on  the  heel-path  side  of  the  canal, 
the  water  being  then  out  of  it.  ^  There  was  a  hole  cut  in 
the  bag,  which  was  froze  together."  The  bag  contained 
various  articles  of  clothing,  &c,  and  three  stones  as  large 
as  a  man's  fist,  such  as  are  found  about  the  lock  in  the 
canal  at  Bumtingiony  ^' about  five  miles  back  firom  where 
the  bag  was  found."  The  identity  of  the  bag  found 
with  that  lost  was  admitted,  and  the  articles  it  contained. 
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Maj  Term,  excepting  the  stones,  corresponded,  as  far  as  they  went, 
^^^^  with  the  articles  alleged  to  have  been  lost,  including  a 
DoTu      miniature  of  the  plaintiff  himself. 

KiBBK.  Kiser  made  no  communication,  during  the  passage,  to 

any  officer  of  the  boat,  touching  the  contents  of  his  carpet- 
bag. 

The  boat  was  provided  with  a  small  safe,  and  there  was 
evidence  tending  to  show  that  passengers  were  notified  to 
have  articles  of  value  placed  in  it  or  keep  them  at  their 
ovm  risk,  though  upon  this  point  the  testimony  was  very 
conflicting. 

The  boat  was  in  the  habit  of  carrying  articles  of  fireighti 
but  did  not  book  or  check  baggage. 

It  was  proved  that  Doyhy  the  defendant  to  the  suit,  was 
the  owner  of  the  boat;  and  the  evidence  tended -strongly 
to  show  that  the  carpet-bag  was  robbed  of  most  of  its 
gold  by  one  of  his  boatmen. 

The  affidavit  of  Kiser^  the  plaintiff,  was  admitted  on  the 
trial  below,  to  prove  the  contents  of  the  lost  carpet-bag. 

We  have  thus  sufficientiy  stated  the  facts  to  present  the 
points  of  law  to  be  decided. 

And  the  question  first  presenting  itself  is — Axe  common 
carriers  of  passengers  liable  for  articles  of  value  not  trans- 
ported to  supply  any  wants  of  the  traveler,  as  such,  on 
his  journey,  and  not  made  known  to  the  carriers  or  their 
agents,  or  paid  for  as  freight,  but  put  aboard  of  the  convey- 
ance, by  the  passenger,  simply  as  luggage,  and  so  treated 
by  himself  on  his  journey? 

Stage-coach  proprietors,  packet-boat  owners,  railroad 
companies,  and  others,  may  be  engaged  in  the  transporta- 
tion of  passengers  only,  or  of  passengers  and  freight,  or 
of  freight  only;  and  some  littie  confusion  seems  to  have 
crept  into  the  cases  arising  upon  these  employments,  from 
a  failure  to  observe  the  distinctions  growing  out  of  the 
variety  of  pursuit.  A  stage-coach  proprietor  has  received, 
to  carry  for  a  reward,  a  box,  in  which  he  was  told  there  was 
"a  book  and  tobacco,"  but  which  contained,  also,  JCIOO 
in  money,  and  which,  being  lost,  he  has  been  held  liable 
for  the  entire  contents,  because,  there  being  no  fiaudu- 
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lent  concealment,  the  carrier  having  asked  no  questions   May  Term, 
and  made  no  conditional  acceptance,  he  was  a  guarantor      ^Q^* 
of  the  package  he  had  undertaken  to  carry.    But  there      Botlb 
was  no  passenger  in  the  case,  it  must  be  observed,  and      Eiseb. 
the  box  was  not  baggage,  but  carried  as  freight,  and  paid 
for  as  such.    See  CHbbon  v.  Paynton  and  Another,  4  Burr. 
2298. 

Again,  in  the  case  of  Walker  et  oL  v.  Jackson  et  oLy  10 
Mees.  and  W.  161,  "  the  plaintiff  paid  5^.  for  the  ferriage 
of  his  phaeton  and  horse,  which,  according  to  the  defen- 
dants' scale  of  charges,  was  the  charge  for  'a  light  four* 
wheeled  phaeton  and  one  horse,'  and  he  did  not  communi- 
cate the  fact  that  the  carriage  contained,  in  the  box-seat, 
jewelry  and  watches  to  the  value  of  several  thousand 
pounds."  Before  the  phaeton  was  landed  on  the  opposite 
side  of  the  ferry,  it,  and  the  jewelry  contained,  were  in- 
jured. The  ferryman  was  held  liable.  Pa/rke^  B.,  says — 
^1  take  it  now  to  be  perfectly  well  understood,  according 
to  the  majority  of  opinions  upon  the  subject,  that  if  any 
thing  is  delivered  to  a  person  to  be  carried,  it  is  the  duty 
of  the  person  receiving  it  to  ask  such  questions  about  it 
as  may  be  necessary;  if  he  ask  no  questions,  and  there  be 
no  firaud  to  give  the  case  a  false  complexion,  on  the  deli- 
very of  the  parcel,  he  is  bound  to  carry  the  parcel  as  it  is." 

But  this  language,  also,  we  see,  was  used  in  a  case 
where  an  article  was  carried  and  paid  for  as  freight ;  and, 
we  wish  to  add,  in  a  case  that,  under  any  view,  seems 
scarcely  reconcilable  with  principles  of  common  honesty. 
The  case  is  as  if  Riser  had  gone  to  the  proprietor  of  the 
packet,  told  him  he  had  an  ordinary  carpet-bag,  which  he 
wished  to  have  carried  for  hire,  paying  for  it  specially  as 
such,  disclosing  nothing  as  to  the  gold. 

The  above  two  cases,  then,  we  discover,  on  examination, 
differ  so  materially  in  their  facts  from  that  now  under  con- 
sideration, that  they  are  not  authority  in  it.  Other  and 
different  cases  are  quoted  as  in  point  to  the  one  before  us; 
JBblister  v.  Nowler^  and  Cole  v.  Ooodwin^  19  Wend.  234, 
251.  These  were  suits  by  travelers  for  lost  baggage  proper, 
and  nothing  more,  and  the  coach  proprietors  resisted  the 
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Maj  Tflnn,  suits,  on  the  gronnd  that  they  had  published  notices  that 
^^*^'  baggage  was  to  be  at  the  risk  of  the  owner;  and  the  valid- 
DoTu  ity  of  such  notices  was  the  main  point  to  be  decided;  and 
KiBSB.  it  was  decided  against  their  validity,  the  Court  holding 
that  common  carriers  could  not  thereby  absolve  themselves 
from  liability  for  baggage  of  the  traveler,  but  must  do  it 
by  a  special  agreement  with  him.  The  judges,  however, 
did  not  stop  here,  but  went  into  a  general  discussion  of 
the  liabilities  of  carriers,  without  distinguishing  whether 
of  freight  or  passengers  or  both,  and  in  the  course  of  re- 
mark said,  and  quoted  from  Phillips  v.  Earle^  8  Pick.  182, 
that  ^Hhe  owner  is  not  bound  to  disclose  the  nature  or 
value  of  the  goods;  but  if  he  is  inquired  of  by  the  carrier, 
he  must  answer  truly;'' — ^the  doctrine,  as  we  have  seen^ 
by  the  two  cases  first  cited  in  this  opinion,  that  governs 
where  packages,  bags  or  boxes  are  delivered  and  received 
as  freight,  and  paid  for  as  such,  no  questions  being  asked 
as  to  contents;  and  which  doctrine,  as  applicable  to  the 
facts  of  the  cases  of  HoUister  v.  Nawlen  and  Cole  v.  Good- 
win,  supra,  could  only  mean  that  travelers  carrying  nothing 
except  legitimate  articles  of  baggage  proper,  are  not  bound 
to  mention  to  the  railroad,  steamboat,  or  stage-coach,  &c., 
proprietor  or  master  the  particular  articles  composing  their 
baggage;  as  so  many  stockings,  shirts,  or  other  articles  of 
personal  necessity  or  convenience  for  the  journey. 

These  cases,  therefore,  do  not  meet  the  one  now  before 
this  Court  Yet  the  learned  counsel  for  the  plaintiff  below, 
taking  up  such  cases  and  dicta,  and  applying  them  to  the 
present  case,  say,  with  much  earnestness,  here,  too,  was  a 
bag  or  parcel  delivered  to  a  common  carrier,  no  questions 
were  asked,  no  fraud  practised,  it  contained  a  large  amount 
of  money,  was  lost,  and  the  carrier,  as  insurer,  must  make 
it  good.  But  the  want  of  application  of  the  cases  and 
dicta,  has  already  been  pointed  out  Here  no  package  was 
delivered  and  paid  for  as  freight;  and  the  suit  is  not  for 
lost  baggage  proper,  but  for  other  property  which  was 
never  delivered  and  paid  for  as  freight,  but  which  was  got 
on  board  the  boat  under  the  guise  of  baggage,  when  it  was 
not,  to  avoid  the  payment  of  freight,  and  yet  with  the 
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intent  of  receiving  the  benefit  of  an  insurance  without  cost;  May  Tenn, 
and  the  question  is,  can  the  owner  recover  against  the  car-      ^^*^* 
rier  for  that?  Dotlb 

Upon  this  question  there  is  a  class  of  authorities  directly  Kibeb. 
in  point,  and  they  establish  satisfactorily  the  general  rule 
that  he  can  not.  The  carrier's  liability  upon  a  state  of  facts 
such  as  this  case  presents,  extends  only  to  such  reasonable 
articles  of  baggage,  or  luggage,  as  it  is  called  in  Europe^ 
as  may  be  necessary  for  the  traveler's  convenience,  no 
matter  what  or  how  valuable  other  articles  may  be  which 
are  introduced  into  the  conveyance  under  the  guise  of  bag- 
gage. The  articles  of  property  treated  as  baggage,  accord- 
ing to  the  decisions  of  different  Ck>urt8,  may  be,  clothing, 
traveling  expense-money,  a  few  books  for  the  amusement 
of  reading,  a  watch,  a  lady's  jewelry  for  dressing,  &c  The 
law  is  thus  settled  in  England^  by  statute  and  judicial 
decision,  and  in  this  country  by  the  latter  mode.  Hawkins 
V.  Hoffman^  6  Hill  (N.  Y.)  Rep.  5S6.— Jordan  v.  The  FaU 
River  Railroad  (hmpanffj  5  Gush.  (Mass.)  Rep.  69. — 3%6 
Mad  River  and  Lake  Erie  Railroad  Company  v.  Fulton^  20 
Ohio  318. — The  Or  eat  Northern  Railroad  Compa/ny  v* 
Shepherdj  9  Eng.  L.  and  E.  Rep.  477,  S.  C— 14  Eng.  L. 
and  E.  Rep.  367. 

This'latter  case  lays  down  the  law  thus: 

"  If  a  passenger  on  a  railway,  by  a  third  class  parliamen- 
tary train,  carry  merchandise  packed  up  with  his  personal 
luggage,  the  railway  company  are  not  responsible  for  the 
value  of  the  merchandise,  if  the  luggage  be  lost  from  the 
train.  But  if  the  merchandise  be  so  packed  as  to  be  obvi- 
ously merchandise  to  the  eye,  and  the  railway  company 
make  no  charge  or  special  bargain  for  the  carriage,  they 
will  be  responsible  for  the  loss." 

Under  such  circumstances,  the  assent  of  the  company  to 
take  the  risk,  may  possibly  be  implied.  And,  in  this  case, 
perhaps,  had  Kiser^  when  he  entered  the  boat,  informed 
the  captain  that  his  carpet-bag  contained  his  ordinary  bag- 
gage, and  a  given  amount  of  gold  in  addition,  and  had  the 
captain,  with  this  information,  proceeded,  without  objec- 
tion, to  take  charge  of  the  bag  and  contents,  he  might  have 
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BOTUi 
T. 

EiasB. 


Maj  Tflm,  been  liable,  though  on  this  hypothesis  we  make  no  deci« 
18^-      sion. 

/^  But  it  is  said  that  the  evidence  shows  that  the  gold  in 
question  was  pnrioined  from  the  carpet*bag  by  a  hand 
employed  upon  the  boat,  and  that,  on  this  gronnd,  at  all 
events,  the  defendant  in  the  suit  must  be  liable.  It  is  the 
general  doctrine  that  a  master  is  liable  for  the  torts  of  his 
servants  committed  while  acting  within  the  scope  of  their 
authority  as  such.  And  upon  general  principles  of  law  a 
carrier  is  responsible  for  freight  which  he  undertakes  to 
carry.  But  these  doctrines  have  no  application  here,  for 
the  gold,  the  present  subject  of  controversy,  never  went  to 
the  possession  of  the  proprietor  of  the  packet-boat,  and  his 
servants  had  no  authority  from  him  touching  it.  It  was 
never  in  his  charge ;  had  it  been  he  would  have  been  liable ; 
but  he  never  became  liable  for  it  as  a  carrier;  this  we  have 
already  decided;  and  we  confess  we  are  not  able  to  assign 
a  reason,  satisfactory  to  ourselves,  why  he  should  be  liable 
by  reason  of  the  acts  of  his  servants  in  regard  to  property 
he  himself  was  never  intrusted  with.  If  those  servants^ 
at  any  town  where  the  boat  might  have  stopped,  had 
stolen  money  from  the  drawer  of  a  merchant  of  the  place, 
it  would  hardly  be  pretended  the  proprietor  of  the  boat 
would  have  been  liable;  and  how  is  the  present  case  to  be 
distinguished?  At  all  events,  he  can  not  be  held  liable  in 
this  case,  but  upon  proof  of  gross  negligence  on  his  part, 
if  at  all,  and  such  proof  was  not  made. 

Two  other  points  are  made  in  the  case. 

It  is  said  the  carpet-bag  in  question  never  was,  in  fact, 
delivered  to  the  custody  of  the  carrier.  We  think  the  de- 
livery was  sufficient  as  to  the  carpet-bag  and  the  articles 
of  ordinary  baggage  it  contained.  The  delivery  was  in  the 
usual  mode  by  which  baggage  was  received.  The  boat 
was  not  in  the  habit  of  checking  or  noting  baggage  by  any 
written  memorandum. 

It  is  insisted,  also,  that  the  affidavit  of  the  plaintLBT  was 
not  admissible  to  prove  the  contents  of  the  lost  carpet-bag; 
but  we  tiiink  the  weight  of  authority  and  reason  of  the  case 
are,  that  such  affidavit  is  admissible  to  prove  the  contents, 
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in  such  a  case  as  this,  to  the  extent  of  the  articles  of  ordi- 
nary baggage.  That  being  the  limit  of  the  right  to  re* 
coveri  should  be  the  limit  of  the  right  to  make  the  proof. 
On  this  point  we  shall  not  review  the  authorities.  See 
them  collected  in  a  note  to  The  Oreat  Northern  Railway 
Company  v.  Shepherd^  9  L.  and  E.  Bep.,  supra;  and  The 
Mad  River  Sfc.  Company  v.  FuUon^  20  Ohio,  supra. 

As  the  jnry,  in  this  case,  gave  the  plaintiff  a  verdict  for 
his  gold,  under  instructions  of  the  Court  favorable  to  such 
finding,  and  the  Court  confirmed  the  verdict  by  a  judg- 
ment^ it  must  be  reversed  with  costs,  and  the  cause  re- 
manded for  further  proceedings. 

Stuart,  J.,  having  been  concerned  as  counsel,  was  ab- 
sent. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

Z.  Baird,  H.  P.  Riddle  and  B.  W.  Peters^  for  the  appel- 
lant. 

D.  D.  Pratti  D.  M.  Cox  and  J.  M.  Connelly  for  the  ap- 
pellee. 
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May  Term» 
1858. 

Ths  Lafay- 

BTTB  ASD  IK- 

PIAVAPOUa 

BAIUtOAD 

COMFANT 

V. 

Smith. 


The  Lafayette  and  Indianapolis  Bailroad  Company 
V.  Smith. 


The  acts  of  January  28,  1843,  (Laws  1842,  p.  8,)  and  January  19,  1846, 
(Laws  1846,  p.  149,)  gaye  to  the  La/tn/etU  and  Indianapolt$  Railroad  Com- 
pany the  power  to  appropriate  priyate  propertj,  so  hr  m  necessary  for  tiie 
eonstmction  of  their  road,  and  derolTed  upon  tiba  board  of  directors  the 
dntf  of  haying  the  damages  assessed,  apon  application  made  to  them,  in 
the  manner  proyided  in  the  internal  improyement  law  of  1836. 

Where  a  special  remedy  is  giyen  bj  statute,  for  the  taking  of  priyate  property 
in  the  oonstmetion  of  public  works,  that  remedy  only  can  be  adopted. 

ERROR  to  the  Tippecanoe  Circuit  Court  nur$day, 

flljf/nu  31  • 

OooKiNs,  J. — JiUia  A.  Smith,  the  defendant  in  error, 
brought  an  action  of  trespass  quare  clausum  /regit  against 
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Umj  Tenn,  the  LafapeUe  and  LuUanapolis  Railroad  Compamy^  for  con- 
^°^'      Btracting  their  road  throngh  her  land.    Plea,  not  guilty. 

Tra  L4VAT-  Verdict  for  the  plaintifil    Motion  for  a  new  trial  overroled, 

DiAVAPOLit  and  judgment  on  the  verdict. 

ci»^        It  was  admitted  on  the  trial,  that  all  the  legislative 
▼•         enactments  passed  at  various  times  by  the  general  assem- 
bly in  regard  to  said  road,  had  been  accepted  by  the  com- 
pany. 

At  the  instance  of  the  plaintiff,  the  Court  instructed  the 
jury  as  follows:  "There  is  no  mode  provided  by  law  for 
the  assessment  of  damages  for  land  taken  by  the  Lafaff 
ette  and  Indianapolis  Railroad  Company j  for  their  railroad; 
and  there  being  no  mode  provided  by  law  for  assessing 
such  damages,  the  defendant  is  liable  in  trespass  for  such 
damages  as  the  jury  believe  the  plaintiff  in  this  cause  has 
sustained."  Other  instructions  were  given  and  refused, 
which,  from  the  view  we  take  of  the  case,  it  is  unnecessary 
to  examine. 

The  question  presented  by  the  foregoing  instruction  was 
under  review  in  the  case  of  The  Trustees  of  the  Wabash 
and  Erie  Canal  v.  Johnson^  2  Ind.  R.  219.  From  the  brev- 
ity of  the  report  of  that  case,  the  point  adjudicated  does 
not  very  clearly  appear ;  but  this  question  was  fully  con- 
sidered The  trustees  of  the  canal,  conceiving  that  the 
legislation  of  1846  and  1847,  by  which  that  board  was  or- 
ganized, had  superseded  the  provisions  of  the  internal  im- 
provement law  of  1836,  on  the  subject  of  the  assessment 
of  damages,  declined  to  certify  into  the  Circuit  Court  an 
appeal  prayed  by  Johnson  from  an  assessment  of  damages 
they  had  caused  to  be  made,  and  the  mandamus  in  that 
case  was  prayed  to  compel  them  to  send  up  the  appeal 
This  presented  the  question,  whether  the  internal  improve- 
ment law  of  1836,  so  far  as  it  related  to  the  assessment  of 
damages,  was  still  in  force.  That  question  was  decided 
in  the  affirmative;  and  it  was  held  that  the  duties  which 
were  by  the  act  of  1836  devolved  upon  the  board  of  in- 
ternal improvements,  and,  by  subsequent  legislation,  upon 
other  superintendents  and  officers,  in  relation  to  the  assess- 
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ment  of  damages,  were  devolved  upon  the  trustees  of  the  May  Term, 
canal  by  the  act  of  1846,  p-  7,  sec.  8.  ,   1855. 

Under  the  acts  of  January  28,  1842,  (Laws  of  1842,  Thb  Lafat- 
p.  3,)  of  January  19,  1846,  (Laws  of  1846,  p.  149,)  and  piakapolis 
January  15,  1849,  (Local  Laws  of  1849,  p,  366,)  the  La-    c^™^^? 
fayette  and  Indianapolis  Railroad  Company  became  a  cor-         ▼• 
poration.   The  first  section  of  the  first-named  act  provides, 
that  "all  the  privileges  of  constructing  said  works,  and  re- 
pairing the  same,  and  the  right  of  condemning  the  right  of 
way  and  materials  for  constructing  or  repairing  the  same, 
to  the  same  extent  and  in  the  same  manner  that  the  state 
now  holds  or  may  exercise  such  rights,"  shall  devolve  upon 
the  company  which  may  be  organized  under  it;  and  the 
same  rights,  privileges,  powers,  and  immunities  are  con- 
ferred upon  and  vested  in  this  company,  by  the  act  of 
January  19, 1846. 

These  enactments  gave  to  the  company  the  power  to 
appropriate  private  property,  so  far  as  necessary  for  the 
construction  of  their  road,  and  devolved  upon  the  board  of 
directors  the  duty  of  having  the  damages  assessed,  upon 
application  made  to  them,  in  the  manner  provided  in  the 
internal  improvement  law  of  1836. 

In  such  cases,  where  a  special  remedy  is  given  by  statute, 
that  alone  must  be  adopted.  Kimble  v.  The  White  Water 
Valley  Canal  Co.,  1  Ind.  R.  285.—Conwell  v.  The  Hagers- 
taum  Canal  Co.,  2  id.  588.  It  follows,  that  the  instruction 
given  was  erroneous,  and  that  this  action  can  not  be  main- 
tained. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  with  instructions  to  the  CSurcuit  Court 
to  dismiss  the  suit. 

R.  C.  Ghregory,  R.  Jones  and  Z.  Bairdy  for  the  plaintifis. 

H.  W.  Chase,  G.  S.  Orth  and  E.  H.  BrackeU,  for  the  de- 
fendant. 
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Slay  Tdrm, 

*^^*    I  Wiggins,  Administrator,  v.  Keizer  and  Wife. 

Wiooiire 

T. 

Kbizbb.      Testimony  must  be  objected  to  when  offared,  or  tbe  objectioii  will  be  reguded 

1^  -g^  M  waived. 

^^  W       Our  stfttate  in  relntion  to  contracts  not  to  be  performed  within  a  year,  is  snb- 
l^J  ^  Btantially  like  that  of  89  Car.  2,  c.  3,  s.  4,  which  has  always  been  held  to 

vppij  only  to  contracts  which,  by  the  express  stlpolalions  of  the  parties, 
were  not  to  be  performed  within  a  year,  and  not  to  ti&ose  wUch  miglit  or 
might  not,  npon  a  contingency,  be  performed  within  a  year. 

That  statute  has  no  reference  to  agreements  founded  npon  a  past  considera- 
tion. 

An  express  promise  can  only  lerive  a  precedent  good  consideration  wliidi 
might  have  been  enforced  at  law,  throvgh  the  medium  of  an  implied  promise, 
had  it  not  been  suspended  by  some  positiye  rule  of  law ;  but  can  gire  no 
original  right  of  action,  if  the  obligation  on  which  it  is  founded  never  could 
haTe  been  enforced  at  law,  tiiongh  not  barred  by  any  legal  maxim  or  atatnte 
proyision. 

There  is  no  implied  promise  from  the  father  of  a  bastard  child  to  the  motiier  to 
furnish  it  a  support 

A  promise  by  the  fadier  of  a  bastard  child  to  pay  the  step-iather  for  tlie  child's 
support,  past  and  ftiture,  if  he  will  continue  to  support  it,  Is  Unding. 

Thunday,        APPEAL  from  the  Waifne  Court  of  Common  Pleas. 

OooKiNs,  X — Keizer  and  wife  filed  in  the  Wayne  Com- 
mon Pleas  a  claim  against  the  estate  of  John  Mullen^  de- 
ceased, of  which  Wiggins  was  administrator,  charging  the 
intestate  with  the  support,  clothing,  maintenance  and  edu- 
cation of  an  illegitimate  child  of  the  intestate,  bom  of  the 
wife  of  Keizer  before  their  marriage,  for  six  years  and 
eleven  months,  commencing  December  16, 1845,  and  end- 
ing November  1, 1852.  Part  of  the  services  are  stated  to 
have  been  rendered  by  the  wife  before  her  marriage  with 
Keizery  which  is  alleged  to  have  taken  place  July  25, 1848, 
and  part  afterwards.  A  special  promise  by  the  intestate  is 
averred. 

The  defendant  answered,  1.  By  a  general  deniaL  2. 
That  the  promise,  not  being  in  writing,  was  void  by  the 
statute  of  fraud^,  because  it  was  not  to  be  performed  with- 
in one  year.  3.  That  the  promise  was  not  made  until 
,  after  the  services  were  rendered,  and  that  there  was  no 
valid  consideration  to  support  the  promise.  4.  The  stat- 
ute of  limitations.    5.  That  Mullen  was  not  the  father  of 
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fhe  child.    6.  That  no  order  of  filiation  had  been  made   May  Term, 
against  Mullen.    The  plaintiff  demurred  to  the  second,      ^Q^^* 
third  and  sixth  paragraphs  of  the  answer,  and  to  so  much     Wiggins 
of  the  fourth  as  alleged  that  six  years  had  elapsed  since     Ksizer. 
the  promise  was  made,  and  took  issue  upon  the  fifth  para^ 
graph,  and  upon  so  much  of  the  fourth  as  alleged  that  the 
cause  of  action  had  accrued  more  than  six  years  before 
the  death  of  MuUen.   The  demurrers  were  sustained.    The 
issues  were  tried  by  the  Court,  who  found  for  the  plain- 
tifis,  overruled  a  motion  for  a  new  trial,  and  gave  judgment, 
firom  which  the  defendant  appeals. 

A  question  discussed  by  the  appellant  arises  upon  the 
fifth  issue,  viz.,  whether  MuUen  is  proved  to  be  the  father  of 
the  child.  The  only  evidence  on  this  point  is  the  deposi- 
tion of  a  Mrs.  Davis.  She  testifies  to  repeated  declarations 
by  MuUen  that  the  child  was  his.  She  also  testifies,  that 
the  child  was  bom  about  the  16th  of  September^  1845;  that 
Mis.  Keizer's  first  husband  was  a  Mr.  Gfoodj  with  whom 
she  had  lived  six  months  or  a  year,  when  he  died ;  that 
about  Ju/y,  1848,  IMDrs.  Good  was  married  to  Keizer;  that 
she  had  been  the  widow  of  Good  about  three  years  when 
she  married  Keizer;  and  that  the  child  was  bom  while  she 
was  Good?s  widow.  From  this  testimony  the  appellant 
infers  that  Good  was  alive  in  July^  1845,  and  that  a  child 
bom  in  September  of  that  year  must  be  presumed  in  law  to 
have  been  his,  and  that  the  declarations  of  Mullenvrete  in- 
admissible to  rebut  that  presumption.  As  no  objection 
was  made  to  this  evidence  when  offered,  none  can  now  be 
urged  to  its  admissibility,  and  the  only  question  to  be  con- 
sidered is,  how  much  it  proves.  The  witness  does  not  pre- 
tend to  fix  dates.  She  says  the  child's  mother  lived  with 
Good  oboist  six  months  or  a  year,  and  that  she  had  been  a 
widow  about  three  years,  when  Keizer  married  her  in  Jidy^ 
1848.  As  the  plaintiffs  were  bound  to  prove  the  issue,  the 
defendant  might  perhaps  have  insisted  from  this  evidence 
alone,  that  Ghod  was  alive  in  Jhdy^  1845 ;  but  when  we  con- 
sider the  great  improbability  that  MuUen  would  have  ac- 
knowledged the  parentage  of  a  child  bom  within  two 
months  after  the  husband's  death,  and  his  often-repeated 
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Mftjr  Term,  daim  of  it  as  his  own,  we  think  the  Court  was  authorized 

*^^*      to  find  that  issue  for  the  plaintLfis.     The  authorities  quoted 

WiQoiira     by  the  appellant  upon  the  admissibility  of  MuUen?s  decla- 

Keizbk.     rations,  would  have  required  an  examinationi  had  the  tes* 

timony  been  objected  to  when  offered. 

Another  position  assumed  by  the  appellant  is,  that  the 
promise  of  Mullen  was  void  by  the  statute  of  firauds,  be- 
cause it  was  not  to  be  performed  within  a  year.  The  prom- 
ise proved  was,  that  he  would  pay  for  the  past  and  future 
raising  of  the  child,  and  it  is  said  that  a  promise  to  raise  a 
child  necessarily  implies  that  the  agreement  is  not  to  be 
performed  within  a  year.  Our  statute  on  this  siibject  is 
substantially  like  that  of  29  Car.  2,  c  3,  s.  4,  which  haa 
always  been  held  to  apply  only  to  contracts  which,  by  the 
express  stipulations  of  the  parties,  were  not  to  be  perform- 
ed within  a  year,  and  not  to  those  which  might  or  might 
not,  upon  a  conHfigencyy  be  performed  within  a  year.  Fet^ 
ton  V.  EmblerSj  3  Burr.  1278. — Moore  v.  FoXj  10  Johns.  R. 
244.  There  are  numerous  American  cases  to  the  same 
effect.  As  the  child  may  have  died,  within  a  year,  the 
promise  was  not  within  the  statute.  As  to  the  services 
rendered  before  the  promise  was  made,  it  is  enough  to  say, 
the  statute  has  no  reference  to  a  past  consideration. 

A  question  of  more  difficulty  is,  whether  the  promise  of 
Mullen  was  based  upon  a  sufficient  consideration.  The 
appellees  insist  that  there  is  a  legal  obligation  upon  the 
fiither  of  an  illegitimate  child  to  support  it,  because  its  sup- 
port may  be  enforced,  by  an  order  of  filiation;  and,  at  least, 
that  the  moral  obligation  upon  the  father  is  sufficient  to 
sustain  an  express  promise ;  and  several  cases  are  referred 
to  which  are  supposed  to  sustain  the  latter  position. 

It  is  proved  by  Mrs.  Davis  that  she  had  often  heard 
Mullen  declare  that  the  child  was  his ;  that  he  intended  to 
compensate  the  mother  liberally  for  its  support,  &c. ;  but 
none  of  these  conversations  were  had  in  her  presence.  In 
October^  1852,  the  witness  was  with  Mullen  at  Keizet^s 
house,  when  he  told  Keizer  and  his  wife  that  he  was  able 
to  pay  them  for  keeping  the  child ;  that  he  would  be  there 
again  immediately  after  the  presidential  election,  when  he 
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would  come  prepared  to  pay  them  for  all  the  trouble  and   May  Tern, 
expense  of  raising  her  thus  far,  and  that  he  would  then  ad-      18^' 
vanee  them  money  to  pay  for  her  education  and  support    Wiooikb 
in  the  future.    It  appeared  from  the  testimony,  that  MuUen     kx»kr. 
died  about  the  day  of  the  presidenticd  electioni  and  that 
the  child  was  kept  at  Keizet^s  until  his  death. 

In  presenting  this  case,  no  point  is  made  by  the  parties 
upon  the  joining  of  the  husband  and  wife,  in  an  action  on 
this  promise,  nor  in  regard  to  the  effect  of  a  promise  made 
to  them  jointly.  We  shall,  therefore,  notice  them  no  fur- 
ther than  b  necessary  in  determining  the  sufficiency  of  the 
consideration ;  but  for  that  purpose  we  must  distinguish 
between  the  services  rendered  before  and  those  rendered 
after  the  marriage ;  and  as  to  the  former,  we  shall  regard 
the  case  as  if  no  marriage  had  taken  place. 

Our  first  inquiry,  then,  will  be,  whether  the  promise,  in 
regard  to  the  services  rendered  before  the  marriage,  was 
based  upon  a  sufficient  consideration  ? 

The  appellees  rely  upon  the  case  of  Hesketh  v.  Ghwing^ 
5  Esp.  131.  In  that  case  the  plaintiff  not  the  mother,  had 
nursed  the  defendant's  illegitimate  child,  which  he  had 
visited  while  there,  and  admitted  to  be  his. .  The  defend- 
ant took  the  child  home,  where  it  was  properly  cared  for, 
but  the  mother,  against  his  consent,  carried  it  back  to  the 
plaintifi^  where  it  was  kept  with  the  defendant's  know- 
ledge. There  was  no  order  of  filiation.  Lord  EUenborovgh 
said,  there  was  nothing  in  the  objection  that  the  child  was 
illegitimate  and  no  order  of  bastardy ;  that  the  father  was 
Uable,  if  he  adopted  the  child ;  but  that  he  could  only  be 
charged  upon  his  contract.  That  question  he  left  to  the 
jury,  who  found  for  the  plaintiff  This  decision  treats  the 
question  of  bastardy  as  out  of  the  case,  and  it  was  as  if  a 
&ther  had  allowed  a  member  of  his  family  to  be  sent  to 
board,  upon  which  an  implied  assumpsit  would  lie.  It  was 
not  a  question  of  moral  obligation,  but  the  conunon  case 
of  an  implied  assumpsit. 

Nichols  V.  AUenj  3  Carr.  &  Payne  36,  was  an  action  for 
boarding  the  defendant's  illegitimate  child.  It  was  resolved 
upon  the  same  principles  as  the  case  of  Hesketh  v.  Oawing. 


J 


356  CASES  IN  THE  SUPREME  COURT 

May  Tenn,  Tenierdef^  C.  J^  in  giving  judgment,  said,  there  was  not 
^^^*  only  a  moral  but  a  legal  obligation  upon  the  defendant, 
Wioanrs  and  he  would  hold  him  liable  unless  he  had  refused  to 
KsiJEBB.     allow  the  child  to  be  kept  at  his  expense. 

Furrilio  v.  Crowther^  7  DowL  &  Ry.  612,  was  brought  by 
the  mother  against  the  alleged  father.  He  had  never  ex- 
pressly acknowledged  the  child  as  his  own,  but  after  having 
made  some  payments  towards  its  support,  refused  to  pay 
anything  further,  unless  he  could  be  satisfied  by  a  magis- 
trate's order,  made  on  her  oath,  that  he  was  the  person 
who  ought  to  make  such  payments.  It  was  held  the  action 
would  not  lie. 

In  Cameron  v.  Baker,  1  Carr.  &  Payne  268,  the  defend- 
ant had  been  prosecuted  for  seduction.  The  suit  was 
compromised  upon  the  defendant's  promise  to  pay  £20 
annually  for  the  child's  support.  Best,  J.,  said,  ^<the  father 
of  an  illegitimate  child  is  not  bound  to  maintain  it,  unless 
compelled  by  a  magistrate's  order,  but  if  he  consents  to 
pay  an  annual  support,  he  must  continue  to  do  so,  or  give 
notice  that  he  intends  to  pay  no  longer."  It  would  seem 
that  in  that  case  the  compromise  of  the  action  for  seduc- 
tion was  a  sufficient  consideration.  It  was  held  by  this 
Court,  in  Doe  v.  Hbris,  1  Ind.  R.  363,  that  past  seduction 
was  a  sufficient  consideration  to  support  a  deed ;  and  so 
in  the  case  of  the  Marchioness  of  Annandale  v.  Harris,  2 
P.  W.  432 ;  but  a  deed  is  good  without  a  consideration, 
and  in  Pennsylvania,  it  seems  that  such  a  consideration  is 
sufficient  to  support  a  promise ;  Shenk  v.  Mingle,  13  Serg. 
&  R.  29^-9  Watts  &  Serg.  69 ;  but  it  may  well  be  doubt- 
ed whether,  unconnected  with  a  compromise  or  some  other 
consideration,  it  ought  to  be  held  sufficient  In  Binning^ 
ton  V.  Wallis,  4  B.  and  Aid.  650,  the  parties  had  cohabited 
for  twelve  years,  when  they  agreed  to  cease  their  immoral 
conduct,  and  the  defendant  promised  to  pay  the  plaintiff 
j£40  a  year,  and  afterwards,  in  consideration  that  she 
would  give  up  the  annuity,  he  promised  to  pay  her  its 
value;  and  it  was  held  that  there  was  no  consideration  for 
the  promise. 

A  disposition  has  been  sometimes  shown  to  bend  the 
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rale  of  law,  to  accommodate  cases  of  extreme  haidBhip.   May  Tern, 
Thus  in  Cooper  v.  Martin^  4  East  76,  which  was  an  action      ^^^* 
by  a  step-father  against  his  step-son,  upon  an  express  pro-    Wioo»« 
mise  to  pay  for  his  maintenance  during  his  minority,  it     Kbizbb. 
was  held,  that  the  promise  was  founded  on  a  sufficient 
consideration,  espedaUy  as  the  plaintiff  was  a  man  of  small 
substance^  and  the  defendant  had  a  competent  possession  to 
receive  when  he  came  of  age.    Accommodating  the  rules 
of  law  to  particular  cases,  on  account  of  their  supposed 
hardship,  would  soon  introduce  all  that  uncertainty  with 
which  the  law  is  so  often  charged. 

It  has  often  been  s€ud  by  eminent  judges,  that  a  moral 
obligation  was  a  sufficient  consideration  to  support  an  ex- 
press promise;  and  some  misapprehensions  have  arisen 
from  the  statement  of  the  proposition  thus  broadly.  The 
manifest  impracticability  of  extracting  from  the  numberless 
moral  duties  which  may  be  demonstrated  by  the  science  of 
ethics,  a  role  of  law  applicable  to  the  business  relations  of 
life,  shows  very  plainly  that  those  duties  of  imperfect  obli- 
gation are  not' such  as  are  contemplated  by  the  rule  when 
properly  understood.  If  a  bankrupt,  after  his  discharge,  or 
a  person  under  a  disability,  after  the  disability  is  removed, 
or  a  debtor  whose  debt  is  barred  by  the  statute  of  limita- 
tions, expressly  promises  to  pay  his  debt,  the  moral  obliga- 
tion is  apparent,  and  the  promise  has  a  substantial  basis 
on  w^hich  to  rest,  that  is,  a  consideration  actually  received. 
Of  the  various  definitions  which  have  been  given  of  this 
kind  of  moral  obligation,  we  have  met  with  none  more 
satisfactory  than  is  contained  in  a  note  to  Wennall  v.  Ad^ 
nepy  3  Bos.  and  Pul.  247.  ^  An  express  promise  can  only 
revive  a  precedent  good  consideration  which  might  have 
been  enforced  at  law,  through  the  medium  of  an  implied 
promise,  had  it  not  been  suspended  by  some  positive  rnle 
of  law,  but  can  give  no  original  right  of  action,  if  the 
obligation  on  which  it  is  founded  never  cotdd  have  been 
enforced  at  law,  though  not  barred  by  any  legal  maxim  or 
statute  provision." 

The  role  thus  stated  is  clear,  intelligible,  and  not  diffi* 
cult  of  application.    It  is  true  there  have  been  departures 
Vol.  VL— 17 
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Mftjr  Tmn,  firom  it ;  but  we  think  it  is  sustained  by  the  cnnent  of 
^^^*      authorities.    WemuUl  v.  Adney^  supra. — FurriUio  v.  Crow^ 

WiooiHs    thefj  supra.— MUs  v.  Wytnaat^  3  Pick.  207. — Dodge  v. 

Ksins.     Adams,  19  id.  ^aQ.—Ehle  v.  Judsan,  24  Wend.  VJ,— Boston 
Y.  DodgCj  1  Black£  19,  note  1. 

Tested  by  this  rale  the  promise  made  by  Mullen  was 
not  based  upon  a  sufficient  consideration,  cuid  was  there- 
fore not  binding  upon  him.  There  is  no  implied  promise 
from  the  father  of  a  bastard  child  to  the  mother  to  furnish 
it  a  support    Legally  it  has  no  father. 

The  promise  made  to  Keizer  must  be  viewed  in  a  differ- 
ent light  He  was  certainly  under  no  obligation  to  support 
the  child.  MtUlen  requested  him  to  continue  its  support, 
and  promised  to  pay  for  it,  past  and  future.  As  Keizer 
retained  it  until  MuUef/s  death,  he  must  be  considered 
as  having  assented  to  hb  request  This  brings  the  case 
within  the  principle  of  Hesketh  v.  Oowing  and  Nichols  ▼• 
Alleuj  supra.  The  appellant  objects,  that,  as  to  the  past 
services,  the  promise  was  not  binding;  but  it  was  an  entire 
contract,  embracing  the  past  and  the  future.  The  case  of 
Bret  Y.J.  8.  and  wife,  Cro.  Eliz.  755,  cited  in  WenmaU  v. 
Adney,  supra,  note  a,  was  like  the  present  There  the  first 
husband  sent  his  son  to  board  with  the  plaintiff  for  three 
years,  at  £S  per  annum,  and  died  within  the  year,  and  the 
wife,  during  her  widowhood,  in  consideration  that  the  son 
should  continue  the  residue  of  the  time,  promised  to  pay 
the  plaintiff  £%  IZs.  and  Ad.  for  the  time  past,  and  JS8  for 
every  year  after.  This  promise,  upon  the  principle  already 
stated,  regarded  as  based  upon  the  consideration  of  love 

^  and  affection,  would  not  have  been  binding  upon  the 

mother,  but  as  there  was  connected  with  it  the  further  con- 
sideration that  he  should  remain  at  the  plaintifi^s  table,  it 
was  held  sufficient 

We  are,  therefore,  of  the  opinion  that  for  the  support  of 
the  child  by  Keizer,  frouji  the  date  of  his  marriage  with 
the  child's  mother,  he  is  entitled  to  recover.  This  time 
appears  to  have  been  about  four  years  and  four  months, 
for  which  we  think  a  reasonable  allowance,  from  the  testi- 
mony, would  be  280  dollars.    If  the  appellees,  shall  remit 
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the  excess  of  the  judgment  below,  it  will  be  affinned ;   May  Term, 
otherwise  it  will  be  reversed.  1855. 


Per  Ouriam. — The  excess  in  the  judgment  of  the  Court        A«h 


T. 


of  Ck>mmon  Pleas  having  been  remitted  by  the  appellees,     Daoot. 
the  judgment  is  affirmed. 

W.  A.  BicldCy  for  the  appellant 

O.  P.  jSfor^tm,  for  the  appellees. 


Ash  and  Others  v.  Daooy.  [hi  les 

An  application  for  a  specific  perfonnance  is  addressed  to  the  sound  discretion 
of  the  Court. 

Sadi  discretion  is  not  tiie  indiridafll  discretion  of  tiie  judge,  bnt  that  jndidal 
discretion  whtdi  oonfonns  itself  to  general  ndes  and  settled  principles. 

Eyen  where  the  contract  sought  to  be  enforced  is  in  writing,  a  decroe  for  a 
specific  performance  is  not  a  matter  of  course,  but  rests  in  the  sound  discre- 
tion of  the  Court,  in  yiew  of  aU  the  drcumstances. 

QeneraUj,  it  may  be  stated,  that  Courts  of  equity  will  decree  a  specific  per- 
formance when  the  contract  is  in  writing,  is  certain,  is  fair  in  all  its  parts,  is 
for  an  adequate  consideration,  and  is  capable  of  being  performed;  but  not 
otherwise. 

Bin  for  a  spedfle  performance  of  a  contract  for  the  sale  of  land.  The  focts 
were  as  follows:  A.,  in  February,  1847,  agned  Terbally  with  B.  to  sell  to 
him  twenty-nine  acres  of  land,  for  700  dollars,  to  be  paid  for  when  B,  sold 
his  porlL.  There  was  no  part  payment  of  the  purchase-money.  There  was 
no  evidenoe  of  any  delirery  of  possession  by  A,  ftirtilier  than  this.  When 
applied  to  for  tiiat  purpose,  he  decUned  doing  so,  assigning  as  a  reason  that 
the  land  was  under  lease,  until  the  next  March,  &c.  B,,  in  said  month  of 
March,  took  possession;  whether  with  or  without  A.'i  consent  did  not  ap- 
pear, further  than  that  when  A,,  in  the  spring  of  1847,  was  applied  to  for 
tiio  purpose  of  renting  the  land  as  pasture,  he  replied  that  he  had  sold  it  to 
B,,  to  whom  application  should  be  made.  In  October,  1847,  A,  and  wife 
acknowledged  a  deed  for  sidd  land  in  which  B,  was  named  as  the  grantee, 
and  which  A,  remarked  to  the  magistrate  who  took  the  acknowledgment, 
was  intended  for  B.  The  magistrate  had  drawn  tiie  deed  some  time  before 
by  A.'s  express  directions,  but  wliat  afterwards  became  of  it  did  not  appear. 
The  bm  ayerxed  a  sale  by  B.  of  his  hogs  and  a  tender  of  the  pnrchase- 
mooey  in  November,  1847;  and  a  continued  readiness  to  pay  thereafter;  and 
also  a  tender  of  the  money  and  interest  in  Court;  also  that  B.  had  made 
valuable  improTomeots.    A,  pleaded  the  statute  of  fimuds,  accompanied  by 
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Ifftj  T«na,  an  answer,  without  oadi,  deiiTiiig  the  delirerj  of  poeeeMfon,  the  impiOTe- 

1855.  ments,  &e.    The  impiOTementi  made  bj  B.  oonsiBted  diiefly  of  dearing 

~ done,  which  were  about  compenaated  by  the  Bale  of  oord-wood  taken  fiom 

r^  the  land.    Hdd,  that  B,,  under  the  drcnnutances,  was  not  entitled  to  a 

Damt.  apedfic  performance. 

Thurtday,        ERROR  to  the  Putnam  Circuit  Court 
^    *  Stuaht,  J- — Bill  in  chancery  to  enforce  a  Bpecific  per- 

formance of  a  parol  contract  for  the  sale  of  land. 

Ash  agreed  verbally  with  Doggy  to  sell  him  twenty- 
nine  acres  of  land  for  700  dollars,  to  be  paid  for  when  the 
latter  sold  his  pork. 

The  parol  contract  was  made  Februcyry  l,  1847.  There 
was  no  part  payment  of  the  purchase-money.  It  does  not 
appear  that  Ash  ever  deUvered  possession.  When  applied 
to  for  that  purpose,  he  declined  doing  so,  assigning  as  a  rea- 
son that  it  was  under  lease  until  the  middle  of  March  fol- 
lowing. Doggy  took  possession  in  March^  1847;  whether 
with  or  without  the  consent  of  Ash  does  not  appear,  further 
than  this,  that  when  Ash  was  applied  to  in  the  spring  of 
that  year  for  the  purpose  of  renting  the  land  as  pasture, 
he  replied  that  he  had  sold  to  Doggy;  that  the  application 
should  be  made  to  him.  It  further  appears  that  in  Octo- 
bery  1847,  Ash  and  wife  acknowledged  a  deed  for  the  land 
in  controversy,  in  which  Doggy  was  named  as  the  grantee, 
and  which  Ash  remarked  to  the  magistrate  who  took  the 
acknowledgment,  was  intended  for  the  complainant.  The 
same  officer  had  drawn  the  deed  some  time  before,  by  the 
express  directions  of  Ash^  but  what  afterwards  became  of 
it  does  not  appear. 

The  complainant  avers  the  sale  of  his  hogs  and  the 
tender  of  the  money  in  November^  1847;  and  a  continued 
readiness  to  pay  ever  since;  also  a  tender  of  the  money 
and  interest  in  Court  He  also  alleges  that  he  has  made 
valuable  improvements.  Doggy  prays  a  specific  perform- 
ance, and  that  the  defendant  answer  without  oath. 

Ash  pleaded  the  statute  of  firauds,  accompanied  by 
answer  denying  the  delivery  of  possession,  the  improve- 
ments, &c. 

On  the  question  of  possession,  nothing  material  is  dis- 
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closed,  beyond  what  is  above  stated.     The  improyements   ^^7  'J^mn, 
seem  to  have  been  chiefly  clearing,  which  the  evidence      *°^* 
shows  to  have  been  pretty  equally  balanced  by  the  sale  of        Ash 
cord-wood  taken  from  the  land.    Its  proximity  to  Green'     Dagot. 
castle  and  to  the  railroad,  seem  to  have  suddenly  enhanced 
its  value,  and  hence  the  change  of  mind  on  the  part  of  Ash. 

On  the  plea  of  the  statute  of  frauds  interposed  by  the 
vendor,  the  determination  of  the  case  must  depend. 

It  is  admitted  by  both  parties,  that  an  application  for  a 
specific  performance  is  addressed  to  the  sound  discretion 
of  the  Coxxrt  2  Black£  273.  It  is  not  the  individual 
discretion  of  the  judge,  but  that  judicial  discretion  which 
conforms  itself  to  general  rules  and  settled  principles. 
2  Story  Eq.  Jurisp.  46.  Even  when  the  contract  sought 
to  be  enforced  is  in  writing,  a  decree  for  a  specific  per- 
formance is  not  a  matter  of  course,  but  rests  in  the  sound 
discretion  of  the  Court,  in  view  of  all  the  circumstances. 
Seymour  v.  Delancey^  6  Johns.  Ch.  R.  222. — St.  John  v.  fene- 
dict^  id.  111.  '<  Generally,  it  may  be  stated,  that  Courts  of 
Equity  will  decree  a  specific  performance  when  the  con- 
tract is  in  iorUing^  is  certain^  is  fair  in  all  its  parts,  is  for 
an  adequate  consideration,  and  is  capable  of  being  per- 
formed; but  not  otherwise."    2  Story  Eq.  Jurisp.  53. 

In  the  case  at  bar,  the  contract  is  not  in  writing;  it  is 
uncertain  as  to  the  date  of  the  payment ;  and  there  is  no 
substantial  part  performance,  nothing  paid.  Where,  as  in 
this  case,  the  parol  agreement  is  admitted  by  the  answer, 
yet  the  statute  is  pleaded  in  bar,  the  defence  must  prevaiL 
Such  are  all  the  later  authorities.  2  Story  59,  and  cases 
cited,  note  1. 

We  are  of  opinion  that  Doggy  was  not,  under  the  cir- 
cumstances, entitied  to  a  specific  performance. 

GooKiNS,  J.,  having  been  concerned  as  counsel,  was  ab- 
sent. 

Per  Curiam^ — The  decree  is  reversed  vdth  costs.  Cause 
remanded,  with  instructions  to  the  Circuit  Court  to  dismiss 
fhebiU. 

&  B.  Oookinsj  for  the  plaintiffis. 

D.  McDonald  and  X  CowgUlj  for  the  defendant. 
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Bolton  v.  Miller. 

Suit  bj  a  fiMlier  for  die  fledvction  of  his  daughter.  The  seooad  paragraph  of 
the  ansirer  alleged,  that  the  daughter  was  not,  at,  Ac,  the  plaintUTfl  servant, 
bat  owed  end  was  then  rendering  serrice  to  the  defondant,  ss  his  apprentioe, 
by  Tirtne  of  a  written  agreement,  dated  January  31, 1845.  The  agreement, 
which  was  signed  by  the  plaintiff  and  defendant,  bat  was  withoot  seal  and 
without  acknowledgment,  was  set  out  in  ftdl.  It  stipnUted  that  the  daughter, 
then  nine  yean  old,  shonld  be  bound  to  the  defendant,  as  liis  appientioe,  to 
learn  the  duties  of  houiekeeping,  for  nine  years  from  the  16th  of  Marek, 
1844.  In  consideration  of  whidi  the  defendant  agreed  to  gire  the  daughter 
a  year's  schooUng,  and  at  the  exphwtion  of  the  term,  to  gire  her  certain  spe- 
cified articles  of  household  furniture.  The  answer  fiirtfaer  alleged  that  said 
agreement  had  not  expired  at  the  time  of  the  seduction,  nor  at  the  birth  of 
the  child;  that  at  the  time  the  child  was  bom,  the  daughter  was  Hying  widi 
the  defendant,  as  his  servant,  and  that  afterwards  tlie  contract  was  cancel- 
ed  by  the  mutual  consent  of  the  parties. 

Hdd,  that  the  instrument  was  not  binding  as  an  indenture  of  i^pprBntioeahqp, 
under  the  B.  8.  1843. 

Hdd,  also,  that  the  instrument  did  not  give  the  defendant  a  right  to  control 
tlie  daughter's  person,  nor  to  compel  her  return. 

HJd,  also,  tibat  tiie  agreement  operated  merely  as  a  license  to  the  daughter  to 
appropriate  her  time  and  wages  to  her  own  use,  until  she  was  eighteen  years 
old;  and  that  it  was  competent  for  the  fetber  to  reyoke  the  license,  and  re- 
claim her  person  at  pleasure,  being  answerable  to  the  defendant  for  a  bseadi 
of  the  agreepenfc,  if  she  was  taken  away  without  just  cause. 

Hdd,  also,  therefore,  that  the  paragraph  was  insufficient  on  demurrer. 

The  relation  of  master  and  servant  exists  constructiyely  between  the  fether 
and  his  infent  daughter,  although  she  is  actually  in  the  serrice  of  another, 
provided  the  fother  has  a  ri^t,  at  any  time,  to  reclaim  her  services. 

A  demurrer  was  sustained  to  a  paragraph  of  an  abswer,  whidi  set  out,  by  way 
of  defence,  a  written  agreement.  The  agreement  was  admissible  in  eyidence 
upon  the  trial  of  issues  raised  by  other  paragraphs.  Held,  (the  contrary  not 
i^pearing,)  that  the  defendant  must  be  presumed  to  have  liad  tiie  full  ben- 
efit of  the  agreement. 

A  defendant  can  not  allege  for  error  the  overruling  of  a  demurrer,  where  his 
defence  wis  not  prejudiced  thereby.  ^ 

In  an  action  by  a  father  for  the  seduction  of  his  daughter,  a  seeming  insensi- 
bility of  the  fother  to  his  daughter's  disgrace,  can  not  be  shown  in  mitigation 
of  damages. 

APPEAL  from  the  Vigo  Ciicuit  Court    ^ 

Stuart,  J. — Miller  brought  an  action  against  BoUan  fot 

the  seduction  of  his  infant  daughter.     Verdict  for  MSUer^ . 

assessing  his  damages  at  1,100  dollars.    BoUon  appeals. 
The.  declaration,  filed  before  the  revised  statutes  took 

effect,  is  in  the  old  form.    The  subsequent  proceedings  are 

under  the  new  practice. 
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On  behalf  of  BoUon  it  is  insisted  that  the  Coort  below  Mky  Term, 
eired—  ^8^- 

1.  In  sustaining  the  demturer  to  the  second  paragraph     Boltox 
of  the  answer.  MjhLRit. 

2.  In  certain  instmctions  given  to  the  jnry. 

3.  In  overruling  the  motion  for  a  new  trial  on  the  fourth 
reason  assigned,  namely,  newly  discovered  evidence. 

The  other  causes  filed  on  moving  for  a  new  trial  we  un- 
derstand to  be  either  substantially  embraced  in  the  above^ 
or  abandoned  by  counsel 

First,  then,  it  is  urged  that  the  Ck)urt  erred  in  sustaining 
the  demurrer  to  the  second  paragraph  of  the  answer. 

The  paragraph  to  which  the  demurrer  was  thus  sustain* 
ed,  sets  up  that  Mary  Miller  was  not,  at,  &c.,  the  servant 
of  the  plaintiff,  but  owed  and  was  then  rendering  service 
to  the  defendant,  JBoAois,  as  his  apprentice,  by  virtue  of  a 
written  agreement,  dated  Jamiarp  31,  1845.  The  agree* 
ment,  signed  by  BoUon  and  MUler^  the  father,  but  without 
seal  and  without  acknowledgment,  is  set  out  in  full.  It 
stipulates  that  Mary^  then  nine  years  old,  shall  be  bound 
to  BoUoUy  as  his  apprentice,  to  learn  the  duties  of  house- 
keeping, for  the  term  of  nine  years  from  the  16th  of  Marchy 
1844,  thereby  expressly  giving  to  BoUon  the  right  and  au- 
thority over  Mary  and  her  services,  during  that  period.  In 
considerati[bin  of  which  Botton  agrees  to  give  her  a  year's 
schooling,  and  At  the  expiration  of  the  term  to  give  her 
certain  specified  articles  of  household  furniture.  That  this 
agreement  had  not  expired  at  the  time  of  Mar^s  seduc- 
tion, nor  at  the  birth  of  her  child;  that  at  the  time  the 
child  was  born,  Mary  was  living  with  BoUon  as  his  ser- 
vant; and  that  afterwards  the  contract  was  canceled  by 
mutual  consent  of  Miller  and  BoUon. 

There  -^ere  five  other  paragraphs  leading  to  issues  of 
fact,  on  which  no  question  for  our  consideration  is  pre- 
sents 

r  The  alleged  seduction  occurred  in  June^  1850;  the  birth 
"of  the  child  in  the  spring  following;  at  both  of  which 
period^,  the  answer  assumes,  she  was  the  servant  and  ap- 
prentice of  the  defendant,  and  owed  no  service,  actual  or 
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Mfty  Tnm,  oonstructive,  to  her  father.    The  qnestion  thus  raised  on 

*^*^*      demuirer  is,  whether  the  father  had  any  right  to  control 

90LT0M     her  servioes  at  the  time  of  the  sednction;  and,  as  incident 

MiLLSB.     thereto,  whether  he  had  any  rig^t  of  action  against  BoUam 

for  the  loss  of  snch  service. 

It  is  very  properly  conceded  in  argument  that  this  in- 
denture was  not  binding  under  the  statute  then  in  force  in 
relation  to  ^masterg  and  opprenHces/*  Art  5,  c  35,  R.  S. 
1843.  It  was  neither  sealed,  acknowledged,  nor  recorded, 
as  required  by  that  act.  Many  important  statutory  pro- 
visions, beneficial  to  the  infant,  are  also  wanting.  The 
rights  of  BoUoHy  therefore,  are  not  those  provided  by  the 
statute;  nor  are  his  remedies  to  be  found  there.  In  case 
Mary  had  abandoned  his  service,  Bolton  could  not  avail 
himself  of  the  process  of  reclamation  pointed  out  in  the 
156th  section  of  that  act,  and  in  those  that  follow.  In 
brief,  he  could  not,  under  that  contract,  have  controlled  her 
person  or  compelled  her  return;  nor  could  he  compel  the 
father  to  return  her.  It  is,  therefore,  clear  that,  under  that 
contract,  BoUon  had  not  such  legal  control  of  her  person 
as  to  compel  her  services.  t 

The  article  set  up,  then,  being  merely  a  simple  contract 
between  Bolton  and  Miller^  the  remedy  for  its  breach  was 
by  suit  for  damages.  Had  BoUon  failed  to  give  her  the 
schooling  and  household  goods,  as  stipulated,  he  would 
have  been  liable  on  the  contract.  Had  the  father  taken 
his  daughter  firom  BoUoris  service,  without  any  just  cause, 
it  would  have  been  a  violation  of  the  contract  on  hif  part 
But  we  do  not  readily  see  how  this  contract  could  operate 
against  the  father  by  way  of  estoppel,  or  prevent  him  from 
reclaiming  the  person  and  services  of  his  daughter,  at  any 
moment  Nor  do  we  see  any  substantial  ground  of  dis- 
^  tinction  between  the  case  at  bar  and  the  numerous  cases 
found  in  the  books. 

In  Martin  v.  Payne^  9  Johns.  R.  387,  the  father  had  per> 
mitted  his  daughter,  who  was  nineteen  years  old,  to  live 
with  her  uncle,  at  stipulated  wages,  for  such  time  as  she 
saw  proper  to  work.  The  wages  thus  earned  were  ex- 
pended by  herself  as  she  thought  best    While  living  at 
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her  ancle's  she  was  sedaced    The  C!oiirt  held  that  the  M^  T«nii, 
father  had  not  divested  himself  of  his  power  to  reclaim  her      1^66. 
services,  nor  of  his  liability  to  maintain  her  and  provide     Box/rox 
for  her.    She  was  still  his  servant  de  jure^  though  not  de     -UrZm 
factOy  at  the  time  of  the  injury.    The  action  by  the  father 
was  accordingly  sostained. 

dlark  V.  FUchy  2  Wend.  459,  was  a  case  somewhat 
.  similar  to  the  present.  At  the  time  of  the  seduction  the 
daughter  was  nineteen  years  old;  and  was  then  actually 
living  out  at  service.  The  child  was  bom  at  the  house 
where  she  was  at  servicci  and  the  expenses  paid  by  a  third 
party.  Prom  the  time  of  the  seduction  till  after  the  birth 
of  the  child,  she  had  not  been  at  her  Other's  house.  The 
iather  was  even  ignorant  of  the  fact  of  seduction,  and  of 
the  institution  of  the  suit,  till  some  time  after.  Yet  the 
Ck)urt  held,  that  notwithstanding  the  father  had  given  the 
daughter  her  time,  and  had  incurred  no  expense,  he  had  a 
right  to  recall  her  at  pleasure,  and  control  her  services;  and 
that,  having  such  right,  the  relation  of  master  and  servant 
contmued,  and  the  action  was  well  brought. 
/In  Bariley  v.  Bichtmyer^  4  Comstock  38,  the  doctrine  of 
actual  and  constructive  service,  as  applicable  to  this  species 
of  action,  is  elaborately  considered,  with  no  very  friendly 
feeling  on  the  part  of  the  CSourt  to  extending  it  beyond  the 
authorities.  The  judge  who  delivers  the  opinion  {Branson^ 
C.  J.,)  says,  ^  It  is  but  natural  that  an  upright  magistrate 
should  feel  great  indignation  towards  a  seducer,  and 
should  sympathize  warmly  with  those  who  have  been  in* 
jnred;  and  judges  have  often  regretted  that  the  right  to  sue 
was  confined  within  such  narrow  limits.  It  seems  even 
to  have  been  thought  a  reproach  to  our  law  that  somebody 
should  not  have  a  right  of  action  whenever  an  unmarried 
woman  was  gotten  with  child.''  Yet,  from  a  review  of  all 
the  cases,  the  Court,  on  that  occasion,  recognize  the  rule 
to'be  settled,  that  the  relation  of  master  and  servant  exists 
constructively  between  the  father  and  his  infant  daughter, 
although  she  is  actually  in  the  service  of  another,  at,  &C., 
provided  the  fietther  has  a  right,  at  any  time,  to  reclaim  her 
services. 
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Mxf  Term,       This  may  be  regarded  as  the  American  doctrine,  as  dis* 
^^^*      tingoished  from  the  stricter  mle  as  to  service  held  in  some 
Boiffov     of  the  English  cases.    It  is  the  role  already  adopted  in  this 
MiLLsm.     Court    In  Boyd  y.  Byrdy  the  Court  reviewed  some  of  tiie 
leading  cases,  and  adopted  the  rule  of  constructive  service, 
in  a  case  which  may  be  thought  quite  as  strong  as  this. 
There  the  fiither  had  given  his  daughter  her  time,  while 
yet  a  minor.    She  accordingly  left  his  house  with  his  con- 
sent, about  a  year  previous  to  the  seduction,  and  without 
the  intention  of  returning.    She  was  residing  with  the  se-' 
duper  at  the  time,  &c.     This  Court  held  the  father  could 
maintain  the  action.    8  Blackf.  113. 

In  relation  to  the  effect  of  regular  articles  of  apprentice- 
ship, as  affectiiig  the  rights  of  the  father,  we  would  not  be 
understood  to  intimate  any  opinion.  That  question  is  not 
before  us. 

The  simple  question,  therefore,  in  this  case,  is,  was  MiU^ 
let  entitled  to  his  daughter's  services,  at  the  time  of  .the 
seduction?  We  are  clearly  of  opinion  that  he  was.  This 
case  can  not  easily  be  distinguished  firom  those  cited^  She 
was  an  infant  There  was  no  such  contract  between  th^ 
fietther  and  BoUon  as  would  enable  the  latter  to  hold ,  her 
against  the  father's  wilL  Had  he  reclaimed  hef  without 
just  cause,  to  Boltonfs  injury,  the  only  consequence  would 
have  been  to  lay  him  liable  to  an  action  for  breach  of  con- 
tract 

It  is  urged  that  the  father,  in  this  case,  was  at  no  ex* 
^  pense  for  her  sickness — paid  nothing.    Neither  did  the 

fi&ther  pay  anything  in  the  case  of  Cktrk  v.  Fitch;  but  in 
both  cases  they  were  liable  to  pay.  Neither  the  accoucheur 
nor  nurse  coxdd  have  sustained  an  action  against  BoUon 
for  the  value  of  their  services,  uidess  under  a  special  con- 
tract No  implied  assumpsit  would  have  arisen  in  their 
favor,  against  Bottotty  firom  his  position  as  the  master  or 
employer  of  Mary,  Such  implied  assumpsit  would  have 
arisen  against  the  father. 

As  applicable  to  the  rights  of  the  father,  in  this  case,  the 
agreement,  in  the  light  of  the  authorities  cited,  can  be  re- 
garded as  nothing  more  than  a  license  to  his  daughter  to 
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appropriate  her  time  and  wages  to  her  own  use,  till  she   M^y  Term, 
was  eigliteen  years  old.     That  license  he  could  recall  at      ^^^^' 
pleasure.    We  are,  therefore,  of  opinion  that  the  action     Boltok 
is  well  brought,  and  the  demunrer  to  the  second  paragraph     Milur. 
correctly  sustained. 

As  the  contract  was  admissible  in  evidence  under  the 
fifth  and  sixth  paragraphs  of  the  answer,  we  must  presume 
that  the  defendant  had  t^e  full  benefit  of  it  Indeed  it 
elsewhere  appears  in  the  record  that  such  was  the  &ct. 
So  that,  even  if  the  Court  had  erred  in  overruling  the  de- 
murrer, the  defence  was  not  injured  by  it.  Streeter  v.  Henr 
ley,  1  Ind.  401. 

The  second  error  assigned  is,  that  the  C!ourt  erred  in 
their  instructions  to  the  jury,  as  to  the  legal  efifect  of  the 
contract  Bet  up  in  the  second  paragraph. 

This  is  the  instrument  which  has  just  ^been  under  con- 
sideration, and  the  view  taken  of  its  legal  effect  super- 
sedescthe  necessity  of  further  notice.  » 

The  tiird -error  assigned  is,  in  overruling  the  motion  for 
a  new  trial  on  the  ground  of  newly-discovered  evidence. 
The  affidavit  of  BoUon^  and  of  the  witness,  is  properly  pre- 
salted  v^thin  the  rule.  4  Blackf.  309.  The  newly-discov- 
ered evidence  consists  of  a  casual  remark  of  the  plaintifi^ 
that  he  did  not  care  about  the  seduction  of  his  daughter, 
provided  BoUon  was  made  to  pay  for  it.  The  remark  was 
certainly  very  imprudent  and  improper — indicative,  per- 
haps, of  anger  and  revenge,  rather  than  indifference.  Now, 
considering  the  position  of  the  parties  and  the  witness,  it 
does  not  appear  that  Bolton  had  used  due  diligence  or  any 
diligence  to  avail  himself  of  the  indiscreet  expressions  of 
the  injured  parent.  Nor  does  it  seem  to  us  that  such  a 
casual  remark,  imperfectly  understood  by  the  witness, 
should  have  any  weight,  even  in  the  mitigation  of  dam- 
ages. And  that  is  all  counsel  contend  for.  A  seeming 
insensibility  in  the  father  to  the  disgrace  of  his  child  would 
not  place  Bolton  in  any  h%^\/&[  light.  From  the  glimpses 
of  the  case  which  the  record  affords,  the  injury  was  one  of 
great  aggravation.  The  newly-discovered  evidence  does  not 
even  tend^o  modify  the  reprehensible  conduct  of  Bolton. 


/ 
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Umj  Tem,       "We  think,  therefore,  the  Court  correctly  oveimled  the 

*^^*      motion  for  a  new  trial  on  the  ground  of  the  newly-dis- 

CooH       covered  evidence. 

▼. 
Cook.  Gookins,  X,  having  been  concerned  as  counsel,  was 

absent 

Per  Curiam. — The  judgment  is  affirmed,  with  3  per  cent, 
damages  and  costs. 

R.  W.  Thompson^  for  the  appellant 

J.  P.  Ushefj  for  the  appellee. 


Coon  and  Others  v.  Cook. 


A  Boit  for  a  Bpedfic  peHbrmanoe  operates  upon  the  penon,  and  may  properiy 
be  institnted  in  any  county  where  the  defendant  residea. 

The  Circnit  and  Probate  Courts  had  concurrent  jurisdiction,  under  the  B.  8. 
1843,  in  cases  of  applications  by  guardians  to  sell  real  estate  of  their  wards. 

The  B.  8. 1843  provided  that  in  all  suits  and  proceedings  of  which  the  Circnit 
and  Probate  Courts  had  concurrent  jurisdiction,  the  Court  which  should 
first  take  cognizance  thereof  should  retain  such  cognisance  exdusiTely, 
while  the  same  might  be  pending  in  such  Court. 

Where  an  application  was  filed  in  the  Probate  Court  by  a  guardian  to  sell  real 
estate  of  his  ward,  and  a  sale  was  made  under  the  order  of  such  Court,  the 
Circuit  Court  could  not,  under  the  B.  S.  1843,  upon  a  tender  of  the  full 
amount  of  the  purchase-money,  take  jurisdiction  of  a  suit  to  compel  the  exe- 
cution of  a  deed  in  pursuance  of  the  sale. 

A  guardian  appointed  by  the  Probate  Courts  on  account  of  the  infiuicy  of  his 
ward,  can  not,  after  the  arriyal  of  the  ward  at  full  age,  continue,  under  sndi 
i^ppointment,  to  act  as  guardian,  by  reason  of  the  insanity  of  such  ward. 

Under  the  B.  S.  1843,  a  person  could  not  be  regarded  as  insane,  so  as  to 
authorise  tiia  appointment  of  a  guardian,  unless  found  to  be  so  by  a  jury 
impanneled  as  therein  proyided. 

A  person  could  not  legally  act  as  guardian  of  an  insane  person,  under  the  B. 
8. 1843,  until  the  hd  of  insanity  was  established  by  a  jury,  in  accordance 
with  the  statute. 

The  fact  that  though  the  Probate  Court  appointed  a  person  as  guardian  on 
account  (as  was  alleged  in  die  order  of  appointment)  of  the  injbncy  of  his 
ward,  yet  that  it  always  regarded  him  as  guardian  of  an  idiot^  is  a  drcum- 
stance  of  no  weight  in  determining  the  ralidity  of  acts  done  by  him  after  the 
arriTul  of  the  ward  at  flill  age. 
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A.  wa0  tppointed  gnaidkn  of  B.,  by  die  Ftobate  Courts  on  acoount  of  tiie  in-    May  Tenn, 
&ncy  of  B.    Afker  B.  aniyed  at  fnU  age,  she  being  an  idiot,  A,,  without       1855. 
haTing  recetved  any  other  appointment,  made  application  to  the  Probate  - 
Conrt,  as  guardian  of  B.,  an  idiot,  to  sell  her  real  estate;  and,  haying  pto- 


Cooir 
r. 
cued  an  order,  sold  the  same.    Bdd,  that  the  sale  was  a  noUity.  Ck>ox. 


APPEAL  fipom  «ie  Henry  Circuit  Court  m!^* 

Dayison,  J. — Bill  in  chancery  by  the  appellee  against 
D<md  Hiattj  Henry  Carroll  and  Conrad  Coon,  for  a  spe- 
dfic  performance. 
The  material  facts  of  this  case  are  these: 
One  Nancy  Coon  was  the  owner  of  a  tract  of  land  in 
Hancock  county.  She  was  an  insane  person,  and  had 
been  so  from  her  birth,  which  occurred  on  the  16th  of  JVb- 
vember^  1821.  The  Probate  Court  of  Henry  county,  on 
the  16th  of  November  J 1839,  appointed  HUUt  guardian  of 
the  person  and  estate  of  Nancy^  who,  at  that  date,  was  a 
minor;  and  the  record  of  his  appointment  shows  that  he 
was  so  appointed  because  of  her  infancy.  In  March^  1846, 
Matty  describing  himself  as  guardian  of  Nancy  Coon^  an 
idiot,  applied  to  the  Court  by  petition,  wherein  he  repre* 
sented,  inter  alia,  that  it  would  advance  the  interest  of  his 
ward's  estate  if  the  Court  would  authorize  a  sale  of  said 
land.  The  Court,  accordingly,  at  its  May  term,  1846, 
ordered  the  same  to  be  sold  by  the  petitioner  at  private 
sale,  and  also  directed  him  to  make  report,  &c.  At  the 
November  term,  1846,  he  reported  the  sale  of  the  land  to 
one  McDanielj  for  300  dollars,  payable  in  six,  twelve  and 
eighteen  months.  This  report  was  received  and  the  sale 
confirmed.  When  McDaniel  bought  the  land,  he  gave 
IReU  three  promissory  notes  for  the  purchase-money,  and 
received  from  him  a  bond  for  a  deed  upon  full  payment  of 
the  notes.  After  this  McDaniel  sold  the  same  land  to 
Cooky  the  appellee,  to  whom  he  assigned  the  bond,  and 
Cook  thereupon  lifted  said  notes,  and  in  their  stead  exe- 
cuted his  own  for  similar  amounts.  At  the  February  term, 
1847,  HiaU  rendered  an  accotmt  of  his  guardianship,  and 
resigned  the  trust;  and,  on  motion,  the  Court  appointed 
Henry  Carroll  guardian  of  the  said  Nancy^  who,  in  this 
order  of  appointment,  is  described  as  an  ^insane  woman." 
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May  Tenn,   Before  this  no  inqaest  was  had  or  ordered  whereby  she  "* 
^^*^*      was  declared  insane.    But  at  the  June  term,  1850,  on  peti- 
CooN       tion,  a  jury  was  impannelled  to  inquire  as  to  her  sanity 
Cook.       Bnd  capacity,  &c.,  who  returned  a  verdict  that  she  was  an 
idiot,  &C.;  and  the  Court  having  rendered  an  order  to  that 
effect,  appointed  the  said  Qmrad  Coon  guardian  of  her 
person  and  estate,  who  was  duly  qualified    It  appeared 
that  while  JBiait  acted  in  the  capacity  of  guardian,  Co(Jc 
paid  him  150  dollars  of  the  purchase-money,  and  that  sub- 
sequently he  had  tendered  the  balance  of  it  and  demanded 
a  deed.    It  was  also  shown  that  Cbo&,  pursuant  to  his 
purchase,  went  into  possession  of  the  land,  and  made  im- 
provements thereon  of  value. 

The  bill  prays  that  the  contract  may  be  specifically  per- 
formed, or  otherwise  that  the  defendants  may  be  required 
to  refund  the  said  150  dollars,  with  interest,  and  pay  for 
the  improvements,  &c.,  and  for  general  relief. 

Upon  a  final  hearing  the  Circuit  Court  decreed  that 
Conrad  Cbon,  as  guardian  of  the  said  Nancy^  should, 
within  ninety  days,  make  a  deed  to  Cook  for  the  premises, 
and  in  default  thereof,  that  he  be  attached,  &c 

For  the  reversal  of  this  decree  it  is  contended — 

1.  That  the  land  in  question,  being  in  Hancock  county, 
the  Circuit  Court  of  Hewry  county  had  no  jurisdiction  of 
the  subject-matter  in  controversy.  This  objection  is  not 
tenable.  We  concur  with  the  appellee's  counsel,  that  the 
present,  being  a  suit  for  a  specific  performance  of  a  con- 
tract, operates  on  the  person  and  may  properly  be  insti- 
tuted in  any  county  where  the  contractor  resides. 

2.  That  proceedings  for  the  sale  of  the  land  having  been 
commenced  in  the  Probate  Court,  and  that  Court  having, 
to  some  extent,  proceeded  in  the  matter  and  taken  juris- 
diction, retained  it  exclusively.  In  relation  to  tiiis  point, 
it  is  said  that  the  present  bill  for  a  specific  performance  is 
an  original  suit,  and  does  not  assume  to  take  jurisdiction 
of  any  matter  pending  in  the  Probate  Court  The  code 
of  1843  applies  to  this  case.  It  provides,  that  ^<  in  all  suits 
and  proceedings  of  which  the  Circuit  and  Probate  Courts 
shall  have  concurrent  jurisdiction,  the  Court  which  shaD 
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first  take  cognizance  thereof  shall  retain  such  cognizance   Maj  Tenn, 
exdnsively  while  the  same  may  be  pending  in  such  Court"      *^^' 
And  '^to  authorize  guardians  to  sell  and  convey  any  real       Cook 
estate  of  their  wards/'  is  one  of  the  cases  under  the  statute      Cook. 
in  which  said  Courts  have  such  concurrent  jurisdiction. 
IL  S.  1843,  c.  39,  ss.  6  and  8. 

From  this  it  seems  to  us  that  the  decree  can  not  be  sus- 
tained, because  it  is  evident  that  proceedings  to  sell  and 
convey  this  land  were  first  instituted  in  the  Probate  Court. 
That  Court  having  confirmed  the  sale,  is  expressly  directed 
to  order  a  deed  to  be  executed  and  delivered  to  the  vendee, 
upon  the  payment  of  all  the  purchase-money.  icL,  c*  35, 
0. 117.  Indeed  the  several  statutory  provisions  relative  to 
the  sale  of  real  estate  by  guardians,  contemplates  each 
step,  from  the  petition  to  the  order  directing  a  deed  to  be 
made  to  the  purchaser,  as  part  of  the  same  proceeding; 
and  such  proceeding  evidently  continues  undisposed  of  in 
the  Court  that  first  takes  cognizance  of  it,  until  a  deed  is 
actually  made  and  delivered  to  the  purchaser.  If  this  view 
be  correct,  it  follows  that  the  Circuit  Court,  in  the  case 
before  it,  had  no  power  to  grant  reUel 

3.  That  the  order  directing  the  sale  was  a  nullity,  be- 
clause,  at  the  time  it  was  made,  NoMcy  Coon  was  of  full 
age  and  had  no  legal  guardian.  This  objection  leads  us 
to  inquire,  whether  a  guardian  appointed  on  account  of 
infancy,  can,  after  his  ward  arrives  at  full  age,  continue, 
under  such  appointment,  to  act  as  guardian  of  the  same 
i^ard  because  he  is  insane.  To  some  extent,  the  respec- 
tive duties  of  guardians  for  minors  and  insane  persons  are 
similar;  but  the  mode  of  ascertaining  the  necessity  of  a 
guardian  for  an  insane  person  is  quite  different  firom  that 
of  a  minor.  When  HiaU  was  appointed,  his  v^ard  was 
just  eighteen  years  old.  At  that  time,  she  does  not  ap- 
pear to  have  been  represented  as  insane.  The  order  of  the 
Probate  Court  is  very  explicit  It  reads  thus:  "Ordered, 
that  David  HiaU  be  and  he  is  hereby  appointed  guar- 
dian of  Nancy  Coon,  infant,  and  minor  heir  of  John  Coon, 
deceased."  This  appointment,  of  course,  ceased  to  exist 
^when  her  minority  ceased;  and  that  event  occurred  on  the 
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MAy  Tenn,   16th  of  November^  1842.    In  point  of  fact,  she  was  then 
^Q^'      insane;  but  that  circamstanoe  could  not  prevent  her  arri- 
CooH       val  at  fnll  age.    There  is  no  legitimate  rale  of  conslniction 
Cook.      that  woold  extend  the  force  of  the  above  order  of  appoint- 
ment beyond  the  last-named  period,  except  so  far  as  a  set- 
tlement of  the  trast  might  require.    It  is  trae  that  BUUtf 
in  his  application  for  the  sale,  describes  himself  as  ^'guai^ 
dian  for  NoMcy  Coon^  an  idiot;"  but  the  proof  is  that  no 
snch  trost  was  ever  conferred  upon  him.    The  order  di- 
recting the  sale  of  the  premises  was  made  in  JIfay,  1846. 
The  revision  of  1843  was  then  in  force,  and  its  provisions 
relative  to  insane  persons  were  clearly  applicable.    Und«r 
these  provisions  no  one  conld,  in  point  of  law,  be  regarded 
insane,  unless  fonnd  to  be  so  by  a  jury  impanneled  in 
pursuance  of  the  statute.    R.  S.  1843,  p.  609. 

But  it  is  said  that  the  act  of  1838,  under  which  BiaU 
was  appointed,  did  not  require  an  inquisition  to  establish 
the  idiocy  before  the  Court  could  appoint  a  guardian. 
The  answer  to  this  is,  that  the  Court  did  not  appoint  him 
because  she  was  insane,  but  on  account  of  her  infeuacy. 
Nor  does  it  appear  that  her  insanity  was  a  matter  of  in- 
quiry before  the  Court  when  the  order  of  appointment  was 
made.    R.  S.  1888,  p.  193. 

Again,  it  is  insisted  that  though  Nancy  is  characterized 
in  the  record  as  an  infant,  at  the  time  of  his  appointment, 
he  was  ever  regarded  by  the  Court  as  the  guardian  of  an 
idiot.  We  perceive  no  force  in  that  position.  The  mere 
fact  that  the  Probate  Court  erroneously  permitted  IRatt 
to  act  vdthout  authority,  can  have  no  weight  in  the  deci- 
sion of  this  cause.  Admit,  as  contended,  that  the  sale 
was  made  in  good  faith,  at  a  fair  price,  and  to  an  innocent 
purchaser,  still  it  was  made  in  violation  of  law.  Namc^ 
Coonj  at  ttte  time,  was  of  fall  age.  No  proper  tribunal 
had  declared  her  unable,  in  point  of  capacity,  to  dispose 
of  her  own  property,  and  no  one  could  legally  act  as  her 
guardian. 

The  contract  of  sale  was,  therefore,  a  nullity,  and  the 
decree  tot  a  specific  performance  must  be  considered  erro- 
neous. / 
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Per  Ouriam. — The  decree  is  reversed  with  costs.  Cause  May  Term, 
remanded,  &c,  ^Q^' 

W.  Chose  J  for  the  appellants.  Bbll 

j9f.  Ih  Bwufyy  for  the  appellee.  Lonowobth. 


Bell  and  Another  i;.  Lonoworth  and  Another. 

When  a  person  enters  apon  land,  under  color  of  title  by  deed  or  other  written 
instmment,  and  occupies  and  improres  it,  he  acquires  in  law  actual  pos- 
session to  the  extent  of  the  boundaries  contidned  in  the  writing,  and  this 
though  the  title  conreyed  to  him  by  the  deed  is  good  jfbr  nothing. 

To  constitute  color  of  title  it  is  not  essential  that  the  title  should  appear 
prima  Jacie  to  be  good. 

An  adverse  title  founded  upon  naked  possession  is  limited  to  the  particular  land 
over  which  the  party  exercises  palpable  and  contmuous  acts  of  ownership. 

But  where  a  party  is  in  possession  of  land  under  and  in  pursuance  of  a  state 
of  iiKts  which  of  themselves  show  the  character  and  extent  of  his  entry  and 
claim,  such  fiacts  constitute  color  of  title,  and  are  constructiYe  notice  to  the 
world  of  the  character  and  extent  of  the  claim. 

Action  by  Longworth  for  forcible  entry  and  detainer.  It  appeared  that  A.  and 
B.,  in  1817,  purchased  a  quarter-section  of  land  of  the  United  Statea,  at 
2  dollars  per  acre,  paying  in  hand  a  fourth  of  the  purchase-money,  and 
receiving  a  credit  for  the  residue.  In  1820  they  assigned  their  interest  in 
the  purchase  to  C.  and  D.,  partners  in  the  mercantile  business  in  Cincin- 
nati— D.  residing  in  Cincinnati,  but  C  elsewhere.  The  firm  having  failed  in 
business,  and  being  indebted  to  Longworth^  of  Cincinnati,  in  order  to  pay  the 
debt  to  him,  or  a  part  of  it,  D.  sold  the  interest  of  the  firm  in  the  land  to 
Longworth,  and  to  convey  it,  executed  an  instrument  as  follows :  For  value 
received,  we  hereby  assign  to  Nidutlas  Longworth,  of,  &c.,  all  our  right  and 
daim  to,  &c.,  (describing  the  quarter*«ection,)  as  witness  our  hands  this  22d 
day  of  September,  1821.  C.  and  D.,  by  the  acting  partner  D,  The  instru- 
ment was  attested  by  a  witness.  At  this  time  the  tract  was  unenclosed  and 
covered  with  an  unbroken  forest  In  1822,  Longworth  appointed  an  agent  to 
take  charge  of  his  purchase,  and  had  ever  afterwards  continued  the  agency ; 
the  agent  had  constantly  resided  on  or  near  the  land ;  he  had  cut  timber  over 
.  the  whole  of  it,  and  prevented  others  from  cutting,  warned  people  off  of  it, 
and  employed  other  persons  to  watch  trespassers  and  keep  them  off.  He  had 
paid  the  taxes  on  the  tract ;  leased  parts  of  it  to  difiierent  persons,  &c. ;  but 
the  whole  tract  was  never  enclosed ;  but  it  had  been  known  even  by  the  old- 
est inhabitants  as  the  Longworth  tract.  In  1825,  payment  was  made  to  the 
United  States  of  the  residue  of  the  purchase-money,  but  there  not  having  been 
forwarded  to  the  land-office  an  assignment  of  the  certificate  given  to  A.  and 
B.,  the  receipt  and  patent  issued  nominally  to  them.  There  was  evidenoe 
Vol.  VI^18 
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May  Term,       tending  to  pioT*  thai  tha  detednnii  knew  the  land  bebnged  to  Lonffwcrik; 
1855.  ^^  it  ^**  ^  chaige  of  his  agent,  and  parcels  of  it  in  possession  of  his  ten- 

-^—^-^•-'^     sats ;  and  that,  with  this  knowledge,  in  January,  185S,  the^  entered  npon  a 
''^  portion  of  the  cnldTated  part,  oommenoed  tedng  it,  working  night  and  daj, 

LOKQWOBTH.      sorronnded  by  a  force,  some  of  it  anned,  sufficient  to  xepel  opposition ;  and 
by  threats,  Ac.,  did  repel  Limgworth'$  agents  from  tiieir  attempts  to  remoye 
their  ibnce.    The  defendants  claimed  tiiie  ri^t  to  enter  npon  the  land  bj 
lirtne  of  deeds  from  some  of  the  heizs  of  C,  executed  to  them  in  1851. 
Heid,  that  Longworih  went  into  possession  under  color  of  title. 
Edd,  also,  that  his  possession  corered  the  whole  tract 
Bdd,  also,  that  his  possession  for  more  than  twenty  yeazs  had  perfected  his  title. 
Bdd,  also,  that  the  jury  were  authorised  to  infer  from  the  eridence  a  forcible 
entiy  and  detainer. 

J^^^»        APPEAL  from  the  Vanderburgh  Circuit  Court 

Perkins,  J. — Longtcorth  and  Miles  commenced  an  ac- 
tion of  forcible  entry  and  detainer  against  Bell  and  Eiger^ 
before  two  justices  of  the  peace,  charging  them  with  forci- 
bly and  unlawfdlly  taking  and  detaining  the  possession  of 
the  south-west  quarter  of  section  twenty,  in  township  six 
south,  of  range  ten  west,  in  the  Vincennes  land  district. 
An  appeal  transferred  the  cause  to  the  Circuit  Court, 
where  there  was  a  jury  trial  upon  the  general  issue,  ver- 
dict for  the  plaintiflb,  and,  after  the  usual  motions  to  pre- 
Tent,  a  judgment  for  restitution,  &c*,  on  the  yerdict 

It  appears  that  the  land  in  question  was  purchased  of 
the  United  States  by  Harrison  and  Beamany  in  1817,  at  the 
price  of  2  dollars  per  acre,  they  paying  down  one-fourth 
of  the  purchase-money,  and  receiving,  as  then  allowed  by 
law,  a  credit  for  the  remaining  three-fourths ;  that  in  1820 
Harrison  and  Beanum  assigned  their  interest  in  said  pur^ 
chase  to  Paxon  and  Pearson^  merchants  doing  business  in 
Cincinnati^  Ohio^  though  Paxon  resided  elsewhere;  that 
said  Paxon  and  Pearson  failed  in  business,  being,  at  the 
time,  indebted  to  Nicholas  Longworih^  of  Oincinnatij  in  a 
sum  exceeding  3,000  dollars;  and  that,  to  pay  said  in- 
debtedness, or  a  part  thereof,  Peaarson^  the  acting  partner, 
residing  in  CincinnaUy  sold  the  interest  of  said  firm  in  the 
land  in  question  to  said  Longworth^  and,  to  convey  it,  exe- 
cuted to  him  the  following  instrument: 

^  For  value  received,  we  hereby  assign  to  Nicholas  Long' 
worthy  of  CXncinnatiy  all  our  right  and  claim  to  the  south- 
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west  quarter  of  section  twenty,  township  six  sonth,  range  ^^7  T^^nn, 
ten  west,  in  the  district  of   Tincennes^  as  witness  our      ^^^' 


hands  this  22d  day  of  September^  1821.     Cha/rle$  Paxon       Ball 
and  Elijah  Pearson^  by  the  acting  partner,  E.  Pearson.  LovawosTH. 
Signed  and  acknowledged  in  the  presence  of  Peuion  & 
SymmeSj  register  land-o£Gice,  OincinnatV^ 

The  quarter-section  was,  at  this  date,  an  unenclosed,  un^ 
broken  forest 

It  further  appears  that  in  1822  Longworth  appointed 
an  agent  to  take  charge  of  his  purchase,  and  has  since 
continued  the  agency  uninterrupted;  that  the  agent  has 
resided  near  or  upon  the  land,  which  is  situate  adjoining 
EvansvUUy  in  this  state ;  that,  in  the  language  of  one  of 
the  witnesses,  "the  whole  quarter-section  was  included  in 
his  agency;  he  cut  timber  over  it,  prevented  others  from 
cutting,  warned  people  off  of  it,  and  employed  other  per- 
sons to  watch  trespassers  and  keep  them  o£"     He  paid 
the  taxes  upon  the  quarter,  leased  portions  of  it  to  differ- 
ent ilidividuals,  by  whom  some  clearing  and  fencing  were 
done;  bat  the  whole  tpact  was  never  enclosed;  though  the 
oldest  inhabitants  of  the  vicinity  say  it  had  always  been 
called  and  known  amongst  them  as  LongwortVs  quarter. 
It  also  appears  that  in  1825  payment,  was  made  to  the 
Umted  Stages  of  the  purchase-money  then  unpaid  upon 
the  quarter;  but  there  not  being  forwarded  to  the  land- 
office  an  assignment  of  the  certificate  given  to  Hamson 
and  Beamaai^  the  original  purchasers,  and  by  them  assigned 
to  Paxan  and  Pea/rson^  the  receipt  and  patent  issued  nomi- 
nally to  the  persons  last  named     The  record  shows,  like- 
wise, a  conveyance  by  Longworth  of  the  undivided  half  of 
said  quarter  to  MUes.    Such  is  the  evidence  of  title  respec* 
tively  in  those  two  persons. 

As  to  the  entry  upon  and  detainer  of  the  land  by  Beli 
and  Kigefj  there  was  evidence  tending  to  prove  that  they 
knew  it  belonged  to,  or  was  claimed  by,  Longworth;  that 
it  was  in  charge  of  his  agent,  and  patches  of  it  in  pos- 
session of  his  tenants ;  and  that,  with  this  knowledge,  in 
Janua/ry^  1852,  they  entered  upon  a  portion  of  the  ^ti- 
vated  part  of  the  section,  commenced  fencing  it,  working 
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May  Term,   night  and  day,  surrounded  by  a  force,  some  of  it  armed, 
^^^*      sufficient  to  repel  any  persons  that  might  interfere  with 
B«LL       them ;  and  which,  by  threats  and  hostility  of  attitude,  did 
LoNowoBTB.  repel  the  agents  of  Langworth  from  their  attempts  to  re- 
move the  fence. 

Bell  and  Kiger  claimed  the  right  to  enter  upon  the  land 
by  virtue  of  deeds  from  some  of  the  heirs  of  Paxon^  exe- 
cuted to  them  in  1851.  Such  are  the  principal  facts  of 
the  case,  and  upon  them  two  material  questions  arise: 

1.  Were  Longworth  and  3Iiles  in  possession,  under  a 
claim  of  title,  of  the  land  entered  upon  by  BeU  and  Kiger? 

2.  If  so,  were  the  entry  and  detainer,  or  either  of  them, 
of  the  latter  forcible? 

Longworth  and  Miles  were  undoubtedly  in  possession 
of  some  portion  of  the  quarter-section  upon  which  BeU 
and  Kiger  made  entry;  were  they  of  c31? 

In  the  second  volume  of  SmitVs  Lieading  Cases,  p.  477, 
two  propositions  are  laid  down  as  being  generally  accepted 
by  the  Courts,  and  they  are  borne  out  by  the  authorities, 
viz.: 

1.  "Where  one  enters,  not  under  any  deed  or  written 
title,  but  merely  assuming  the  possession  with  claim  of 
right,  the  ouster  he  effects  extends  no  further  than  he  occu- 
pies, cultivates,  encloses,  or  otherwise. excludes  the  owner 
from." 

2.  "  But  if  one  enters  under  color  of  title  by  deed  or 
other  written  document,  and  occupies  and  improves  the 
land,  he  acquires,  in  law,  actual  possession  to  the  extent  of 
the  boundaries  contained  in  the  writing,  and  this,  though 
the  title  conveyed  to  him  by  the  deed  is  good  for  nothing." 

And  in  Ellicott  v.  Pearl,  10  Peters  R.  412,  per  Mr. 
Justice  Story:  "Nothing  can  be  more  clear,  than  that 
a  fence  is  not  indispensable  to  constitute  possession  of  a 
tract  of  land.  The  erection  of  a  fence  is  nothing  more  than 
an  act  presumptive  of  an  intention  to  assert  an  ownership 
and  possession  over  the  property.  But  there  are  many 
other  acts  which  are  equally  evincive  of  such  an  intention 
of  asserting  such  ownership  and  possession ;  such  as  en- 
tering upon  the  land  and  making  improvements  thereon. 
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raisiDg  a  crop  of  corn,  felling  and  selling  the  trees  thereon,  Maj  Tem, 
&c.,  under  color  of  title."  ^^^' 

It  will  be  appropriate  here,  then,  to  institute  the  inquiry,  Bbll 
whether  Longworth  went  into  possession  under  color  of  Lonqwosth. 
title;  for  if  he  did,  his  possession  would  extend  to  the 
whole  quarter-section,  under  the  assignment  firom  Paxon 
and  Pea/rson;  and  should  we  so  conclude,  it  will  be  unne- 
cessary for  us  to  decide  the  other  point,  as  to  whether  such 
acts  were  performed — such  a  possession  taken  as  would 
embrace  the  whole  tract,  regarding  Longworth  as  a  mere 
intruder,  though,  we  will  remark,  that  such  is  the  inclina- 
tion of  our  opinion. 

What,  then,  in  a  question  of  adverse  possession,  consti- 
tutes color  of  title? 

It  was  held  in  some  of  the  earlier  cases  in  NeW'Torkj 
and  has  been  in  cases  following  those  elsewhere,  that  color 
of  title  was  that  which  appeared  prima  facie  a  good,  while 
it  was  in  fact  a  defective  title.  But  this  doctrine  is  with- 
out reason,  and  is  being  abandoned. 

When  a  party  is  in  possession  of  land,  claiming  an  ad- 
verse title,  the  question  must  always  arise,  to  what  extent 
does  his  claim  reach,  what  lands  does  his  claim  of  title 
cover?  And  where  there  is  nothing  but  naked  possession 
to  evidence  it,  his  title  must,  from  necessity,  be  limited  to 
the  lands  over  which  he  has  exercised  a  visible  authority, 
known  to  others,  as  owner;  to  those,  in  short,  firom  which 
he  has  excluded  the  former  owner  and  others.  A  man  can 
not  go,  solitary  and  alone,  to  the  prairies  or  forests  of  the 
west,  set  himself  down  in  the  middle  thereof,  and  claim 
that  he  possesses  all,  to  an  undefined  extent,  not  then  ac- 
tuaUy  possessed  by  some  one  else.  He  must  be  limited 
to  that  portion  over  which  he  exercises  palpable  and  con- 
tinuous acts  of  ownership,  as  being  the  quantity  which  he 
claims  as  his  own,  there  being  no  other  evidence,  in  such 
case,  to  enable  us  to  determine  the  quantity.  But  where 
a  party  is  in  possession  under  and  pursuant  to  a  state  of 
facts  which,  of  themselves,  show  the  character  and  extent 
of  his  entry  and  claim,  the  case  is  entirely  different ;  and 
such  facts,  whatever  they  may  be  in  a  given  case,  perform 
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Maj  Term,  sufficiently  the  office  of  color  of  title.  They  eyidence  the 
^^^'  character  of  the  entry  and  extent  of  the  daim,  and  no 
Bbu  colorable  title  does  more;  for  such  title  alone- does  not 
LoHGwoBTH.  give  right;  and  possession  under  such  facts  as  above  indi- 
cated would  be  constructive  notice,  on  general  principles 
of  law,  to  all  the  world,  of  the  character  of  the  claim  of 
title.  Hence,  it  has  been  decided  that  possession,  under 
a  <<sale  or  gift  of  land  by  parol,"  is  under  color  of  title. 
Sumner  v.  Stevens^  6  Met.  337. — Angell  on  Limitations, 
3  Ed,  p.  503,  and  cases  cited.  To  the  same  effect,  Fain 
V.  Garthtffrightj  5  Georgia  R.,  cited  in  note  on  page  504) 
Angellj  supra.  So,  under  an  assigned  land-office  certificate, 
transferred  in  this  state  in  1817 ;  Holcrofl  et  oL  v.  Bunterj 
3  Blackf.  147;  a  case  somewhat  similar  to  the  present. 

Under  these  decisions,  it  is  perfectly  dear  that  Long- 
worth  went  into  possession  under  color  of  title,  and  that 
his  possession  extended  to  the  whole  quarter.  The  assign- 
ment, in  this  case,  from  Paxon  and  Pearsonj  whether  valid 
or  not,  was  doubtless  believed  to  be  so.  It  was  under  it 
that  Longtvorth  entered.  It  shows  hia  entry  to  have  been 
in  good  faith,  on  claim  of  right,  and  defines  the  exact  ex- 
tent, the  exact  boundaries  claimed  to ;  and  his  possession, 
under  the  claim,  having  been  continuous  for  more  than 
twenty  years,  has  perfected  his  title  to  the  whole  quarter. 

No  question  arises  in  this  case  as  to  mixed  possession, 
that  is,  where  different  persons  are  in  possession  of  differ- 
ent parts  of  the  same  tract,  under  different  claims  of  title; 
and  the  modifications  of  the  general  doctrine  of  adverse 
possession  such  a  state  of  facts  occasions,  need  not  be 
here  noticed.  See,  however,  on  this  point,  the  elaborate 
cases  of  Bbye  v.  Swanks  Lessee^  5  Maryland  R.  237,  and 
Armstrong  v.  Ristean^s  Lessee^  id.  256. 

Upon  the  second  question,  we  think  the  jury  was  author- 
ized to  infer  from  the  evidence  a  forcible  entry  and  detainer 
on  the  part  of  BeU  and  Kxger.  See  EviU  v.  Conwell^  2 
Blackf.  133. 

Per  Curiam. — The  judgment  is  afiirmed  with  costs. 

J.  O.  Jones  and  J.  E.  Blythe^  for  the  appellants. 

C.  Bakery  for  the  appellees. 
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The  State  v.  Flemons.  ^^^* 

Tn  Staxx 

When  tlie  bill  of  exceptions  states  the  order  of  erents  difl^rently  from     _.    ^* 
the  other  portions  of  the  transcript,  the  bill  of  exceptions  will  be  taken  as  6~299| 

tree.  160  iMl 

The  statute  in  regard  to  continnances  in  chil  casei  does  not  appl j  to  state 
proeecntions. 

The  state,  in  criminal  prosecutions,  being  represented  by  an  officer  who  is  not 
cognizant  of  the  facts,  it  rarelj  occurs  that  he  can  make  the  affidavit  for  a 
continuance  required  in  dyil  causes;  but  still  some  diligence  must  be  used 
to  prepare  for  atrial.  The  matter  is  left  yeiy  much  to  the  discration  of  tfie 
Court,  whose  duty  it  is,  on  the  one  hand,  to  see  that  the  laws  are  properly 
executed  against  offenders,  and,  on  the  other,  that  they  haye  a  trial  without 
unnecessary  delay. 

ERROR  to  the  Tippecafk}e  Court  of  Common  Pleas. 

OooKiNs,  J. — The  defendant  was  airested  and  examined 
before  a  justice  of  the  peace,  on  the  Ist  day  of  AprUj  1853, 
on  a  charge  of  open  and  notorious  adultery,  of  which  she 
was  found  guilty  by  the  justice,  and  recognized  to  appear 
in  the  Court  of  Common  Pleas  to  answer  to  said  charge. 
The  justice  filed  a  transcript  of  his  proceedings,  with  the 
affidavit  and  other  papers  in  the  cause,  in  the  Common 
Pleas,  on  the  4th  day  of  Aprils  being  the  first  day  of  the 
term ;  and  on  the  same  day  the  district  attorney  filed  an 
information  against  the  defendant,  embodying  the  charge 
contained  in  the  affidavit  On  the  following  day  the 
defendant  appeared  and  demurred  to  the  information. 
The  questions  arising  upon  the  demurrer  were  held  under 
advisement  until  the  eighth  day  of  the  term,  when  the 
demurrer  was  correctly  overruled.  On  the  following  day, 
as  the  transcript  states,  the  cause  was  dismissed  for  want 
of  prosecution,  and  the  defendant  discharged  from  her 
recognizance. 

A  bill  of  exceptions  taken  by  the  state  says,  that  when 
the  cause  was  called  for  trial,  the  prosecuting  attorney  had 
the  witnesses  called  on  their  recognizances,  and  duly  for- 
feited; that  on  the  next  day  the  defendant  appeared  by 
her  attorney  and  demanded  a  trial,  when  the  prosecuting 
attorney  moved  the  Court  for  a  continuance,  on  account 
of  the  absence  of  the  witnesses  for  the  state,  by  whom,  he 
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Mmj  Term,   stated,  he  expected  to  be  able  to  prove  the  offence  charged 
^^^*      against  the  defendant;  but  the  Court  overruled  his  motion, 
Thb  Stats   and  dismissed  the  cause. 

FuMom.  The  bill  of  exceptions  states  the  order  of  events  some- 
what differently  from  the  other  portions  of  the  transcript, 
and  when  this  is  the  case,  the  bill  of  exceptions  will  be 
taken  as  true,  and  will  correct  the  other  portions  of  the 
record,  for  the  reason  that  the  minutes  are  kept  by  the 
derk,  but  the  bill  of  exceptions  brings  the  facts  distinctly 
to  the  attention  of  the  judge  who  signs  it 

Whether  the  cause  was  called  for  trial  on  the  day  the 
demurrer  was  decided  or  not,  is  still  left  in  some  doubt ; 
but,  at  all  events,  the  bill  of  exceptions  shows  that  it  was 
not  dismissed  on  the  day  it  was  so  called,  but  on  the  fol- 
lowing day,  and  also  that  the  witnesses  were  in  default 
one  day  before  the  cause  was  dismissed. 

The  statute  in  regard  to  continuances  in  civil  cases,  does 
not  apply  to  state  prosecutions.  The  state  is  represented 
by  an  officer  who  is  not  cognizant  of  the  facts,  and  it 
would  rarely  occur  that  he  could  make  the  affidavit  for  a 
continuance  required  in  civil  causes.  Still  there  must  be 
some  diligence  used  to  prepare  for  a  trial.  The  matter  is 
left  very  much  to  the  discretion  of  the  Court,  whose  duty 
it  is,  on  the  one  hand,  to  see  that  the  laws  are  properly 
executed  against  offenders,  and,  on  the  other,  that  they 
have  a  trial  without  unnecessary  delay.  In  this  case,  the 
witnesses  may  have  been  very  near  at  hand;  they  had 
been  called  the  day  previous,  and  were  found  to  be  absent. 
The  cause  was  not  then  called  for  trial,  but  another  day 
was  given,  during  which  no  effort  seems  to  have  been 
made  to  prepare  for  trial,  nor  is  any  excuse  shown  for  not 
making  it.  On  taking  a  forfeiture  of  the  recognizances  of 
the  witnesses,  the  attorney  for  the  state  might  have  had 
the  cause  continued,  had  he  chosen  to  take  that  course; 
but  as  he  did  not  do  so,  and  another  day  was  given,  it 
ought  to  have  been  shown  that  some  effort  had  been  made 
to  procure  their  attendance,  either  by  subpoena,  attach- 
ment, or  otherwise,  or  that  such  efforts  would  have  been 
probably  unavailing. 
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It  is  not  so  clear  to  as  that  the  Ck>Tirt  departed  from  a  ^^J  ^«id* 

Bound  discretion  in  the  proceeding,  as  to  justify  as  in  re-  lo5o, 

versing  the  jadgment.  Lbtt 

Per  Owriam. — The  judgment  is  affirmed.  tbs  Statx. 

L.  RetUyj  for  the  state. 

W.  F,  La/ne^  for  the  defendant. 


Levy  v.  The  State. 

After  the  oiganizatioii  of  the  Conrts  of  Common  Fleas,  until  the  B.  S.  1853 
took  effect,  proceedingB  for  misdemeanors  might  be  commenced  simply  hj 
filing  with  the  derk  a  written  charge,  Terified  by  affidayit. 

The  act  of  1848  to  prohibit  the  sale  of  spuitaons  liquors  in  a  less  quantity, 
&c.,  in  Wayne,  Whuhington  and  FranUin  townships,  in  Wayne  connty,  al- 
tiiongh  bcfld,  is  not  a  priyate  statq^e. 

To  constitute  a  statnte  a  public  act,  it  is  not  necessary  that  it  should  extend  to 
all  parts  of  the  state:  it  is  a  public  act  if  it  extends  equally  to  all  persons 
within  the  temtorial  limits  described  by  the  statute. 

The  Court  is  bound  to  notice  a  public  act  without  pleading  it.  # 

An  affidayit  against  a  defendant  for  a  misdemeanor  charged  him  by  his  sur- 
name, alleging  his  christian  name  to  be  unknown.  Bdd,  on  motion  to 
quash,  that  he  was  sufficiently  identified. 

The  city  of  Richmond  was  incorporated  by  an  act  approyed  Febnuay  24, 1840, 
the  15th  section  of  which  gaye  the  mayor,  in  ciyil  and  criminal  cases,  the  ju- 
risdiction of  a  justice  of  the  peace,  and  the  45th  section  of  which  proyided  for 
the  recoyery  of  a  penalty  for  the  yiolation  of  any  ordinance,  by-law  or  police 
regulation,  in  an  action  of  debt  Tins  act  was  amended  by  an  act  of  1851, 
which  declares  die  sale  of  spirituous  liquors  in  any  quantity  in  said  dty, 
except  for  the  necessary  uses  in  the  arts,  &c.,  to  be  unlawful;  and  the  com- 
mon council  is  authorized  to  carry  out  the  proyisions  of  said  act,  and  to 
proyide  for  the  recoyeiy  of  a  penalty  not  exceeding,  &e.,  for  any  ofitsnce. 
The  second  section  gaye  the  mayor  exdusj^e  jurisdiction  of  all  ofitocea 
committed  under  sud  act  and  the  by-laws  passed  in  pursuance  thereof,  the 
penalties  for  which  were  to  be  reooyered  in  the  manner  proyided  in  the  act  of 
incorporation.  The  common  council  passed  an  ordinance,  pursuant  to  the 
proyisions  of  said  act,  giying  a  penalty  not  exceeding,  &c.,  for  each  offence^ 
to  be  recoyered  in  the  manner  prescribed  by  the  charter.  Held,  that  the 
action  for  the  penalty  for  selling  spirituous  liquor,  except,  &c.,  under  the 
amendatory  statnte,  was  a  ciyil  suit,  and  not  a  criminal  prosecution,  and, 
consequently,  was  not  a  bar  to  a  prosecution  by  the  state  for  the  same  act 
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Mmy  Term,       ERROR  to  the  Wagne  Court  of  Common  Pleas. 

^^^*  GooKiNS,  J. — At  the  Jatmary  term,  1853,  of  the  Wayne 

Iatt       Court  of  Coimnon  Pleas,  an  affidavit  was  filed  charging 

Thb  8tatb.  Levy^  (whose  first  name  was  to  the  affiant  unknown,)  with 

^^       having  unlawfully  sold  to  William  Crawfordj  in  Wayne 

JwB  il      township  in  that  county,  one  pint  of  whisky,  for  5  cents, 

not  for  mechanical  or  medicinal  purposes. 

The  district  attorney  filed  an  information  against  Levyy 
by  his  full  name,  setting  out  an  act  passed  in  1848,  pro- 
hibiting the  sale  of  spirituous  liquors  in  WaynCy  Washing* 
ton  and  Franklin  townships  in  Wayne  county,  in  any  less 
quantity  than  ten  gallons,  except  for  mechanical  or  medi- 
cinal purposes,  under  a  penalty  of  not  less  than  3  nor 
more  than  20  dollars.  It  then  charged  the  sale  by  the 
defendant  to  Crawford^  as  in  the  affidavit. 

The  Court  of  Common  Pleas  overruled  the  defendant's 
motion  to  quash  the  affidavit  and  information,  and,  upon 
the  plea  of  not  guilty,  there  was  a  finding  and  judgment 
for  the  state. 

It  is  unnecessary  to  notice  the  objections  taken  to  the 
iilformation,  as  there  was  not,  at  the  time  these  proceed- 
ings were  had,  any  statute  requiring  an  information.  The 
R.  S.  1852*did  not  take  effect  until  after  this  trial ;  conse- 
quently, the  4th  article,  2  R.  S.,  p.  363,  and  ss.  19,  22  and 
24,  requiring  informations  to  be  filed  in  the  Common  Pleas, 
do  not  apply  to  the  case. 

The  act  organizing  the  Court  of  Common  Pleas,  how- 
ever, was  in  force,  the  15th  section  of  which  provides  that 
criminal  proceedings  may  be  commenced  by  filing  with 
the  clerk  a  written  charge,  verified  by  affidavit  Until  the 
statute  requiing  informations  came  in  force,  this  was  all 
that  was  necessary  to  put  the  party  accused  upon  triaL 

Two  objections  are  taken  to  the  affidavit    First,  that  it 
did  not  set  out  the  act  of  1848.    The  objection  is  not  well 
taken.    That  act,  which  is  in  substance  recited  in  the  in- 
,  formation,  is  published  in  the  local  laws  of  1848,  p.  586. 

Although  local,  it  is  not  a  private  statute.  To  constitute 
a  statute  a  public  act,  it  is  not  necessary  that  it  should 
extend  to  all  parts  of  the  state.    It  is  a  public  act  if  it 
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extends  equally  to  all  persons  within  tKe  territorial  limits  May  Tenm, 
described  in  the  statute.    Pierce  v.  Kimball^  9  Greenl.  54.      ^^^* 
The  Court  was  bound  to  notice  that  statute  without  plead-       I^^r 
ing  it.  Tax  Stats. 

The  other  objection  to  the  affidavit  is,  that  the  defen- 
dant is  not  charged  by  his  full  name.  Archbold  says:  << K 
the  name  of  the  prisoner  be  unknown,  and  he  refuse  to 
disclose  it,  he  may  be  described  in  an  indictment  as  a 
person  whose  name  is  to  the  jurors  unknown,  but  who  is 
personally  brought  before  them  by  the  keeper  of  the  prison; 
but  an  indictment  against  him  as  a  person  to  the  jurors 
unknown,  without  something  to  ascertain  whom  the  jury 
meant  to  designate,  would  be  insufficient.''  Arch.  Cr.  PL 
25.  According  to  this  authority,  a  person  may  be  charged 
without  designating  him  by  any  name,  by  averring  his 
name  to  be  unknown,  and  otherwise  describing  him.  The 
affidavit  before  us  charges  Levy  by  his  surname,  alleging 
his  christian  name  to  be  unknown.  He  was  sufficiently 
identified,  and  the  motion  to  quash  the  affidavit  was  pro- 
perly overruled. 

An  objection  taken  to  the  judgment  below  is,  that  the 
mayor  of  the  city  of  Richmond^  within  which  it  was  proved 
the  offence  was  committed,  had  exclusive  jurisdiction  of 
the  subject,  before  whom  the  defendant  had  been  sued  by 
said  city  in  an  action  of  debt,  under  a  by-law,  and  a  re- 
covery had  for  the  same  offence. 

The  city  of  Richmond  was  incorporated  by  an  act  ap- 
proved Februa/ry  24,  1840.  Local  Laws  of  1840,  p.  31. 
The  15th  section  of  that  act  gives  the  mayor,  in  civil  and 
criminal  cases,  the  jurisdiction  of  a  justice  of  the  peace. 
The  46th  section  provides  for  the  recovery  of  a  penalty  for 
the  violation  of  any  ordinance,  by-law,  or  police  regulation, 
in  an  action  of  debt.  This  act  was  amended  by  an  act 
approved  February  13,  1851,  (Local  Laws  1851,  p.  340,) 
which  declares  the  sale  of  spirituous  liquors,  in  any  quan- 
tity, in  said  city,  except  for  the  necessary  uses  in  the  arts 
and  sciences,  to  be  unlawful ;  and  the  common  council  is 
authorized  to  carry  out  the  provisions  of  said  act,  and  to 
provide  for  the  recovery  of  a  penalty  not  exceeding  50  dol- 
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May  Tetm,  lajg  for  any  offence.  The  second  section  gives  the  mayor 
^^*^*  exclusive  jurisdiction  of  all  offences  committed  under  said 
^▼T  act  and  the  by-laws  passed  in  pursuance  thereof^  the  penal- 
Tux  Stats,  ties  for  which  are  to  be  recovered  "in  the  manner  provided 
in  the  act  of  incorporation!^ 

The  common  council  passed  an  ordinance  pursuant  to 
the  provisions  of  the  above-mentioned  act,  giving  a  pen- 
alty not  exceeding  50  dollars  for  each  offence,  to  be  reco- 
vered in  the  manner  prescribed  by  the  charter. 

We  are  now  to  consider  whether  the  amendment  to  the 
charter  of  the  city  of  Richmond  defeats  the  operation  of 
the  criminal  law  of  the  state  upon  offences  of  this  class. 

The  action  for  the  recovery  of  this  penalty  was  a  civil 
suit,  and  not  a  criminal  prosecution.  The  Common  Counr 
cU  of  Indianapolis  v.  Fairchildj  1  Ind.  R.  315.  In  that  case, 
a  distinction  is  clearly  drawn  between  a  penalty  imposed 
by  a  city  charter,  and  an  ordinance  passed  under  it,  to  be 
recovered  in  an  action  of  debt,  and  a  fine  for  a  breach  of 
the  criminal  law,  as  defined  by  the  constitution  of  1816. 
This  act,  which  was  passed  under  that  constitution,  gives 
a  penalty  for  the  offence;  authorizes  the  council  to  pass 
ordinances  to  enforce  it;  gives  the  mayor  exclusive  juris- 
diction of  offences  committed  under  that  act  and  the  by- 
laws passed  in  pursuance  thereof;  and  provides  that  he 
shall  proceed  for  such  penalty  in  the  manner  authorized  by 
the  act  of  incorporation;  that  is,  in  an  action  of  debt  by 
the  city  against  the  offender.  It  is  to  be  observed  that 
this  act  is  denominated  in  the  title  an  amendment  of  the 
city  charter,  which  justifies  the  inference  that  it  was  de- 
signed merely  to  authorize  a  police  regulation  in  reference 
to  the  vending  of  spirituous  liquors.  The  act  does  not  of 
itself  impose  any  penalty,  but  authorizes  the  city  authori- 
ties to  do  it.  Suppose  they  had  chosen  not  to  do  it;  is 
it  to  be  inferred  that  all  the  people  in  that  city  were  at 
liberty  to  vend  spirits  without  restraint?  The  act,  indeed, 
declares  that  it  shall  not  be  done,  but  that  amounts  to 
nothing  without  a  penalty  and  a  means  of  enforcing  it. 

By  considering  this  exclusive  jurisdiction  of  the  mayor 
as  applying  only  to  offences  arising  under  the  ordinances 
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of  the  city,  and  recoverable  in  a  civil  action,  the  subject  is   M»y  Torm, 
relieved  of  its  diflSculties,  and  the  criminal  law  is  left  to  be      ^^^' 
enforced  by  its  appropriate  tribunals.  Patb 

The  proceeding  before  the  mayor  was  no  bar  to  this      Hfll. 
prosecution,  and  the  judgment  below  must  be  affirmed. 

Per  Ouriam. — The  judgment  is  affirmed  with  costs. 

W.  A.  Bickkj  for  the  plainti£ 

J.  Perry^  for  the  state. 


Pate  v.  Hull. 


The  role  requiring  printed  briefs  in  the  Supreme  Conrt  was  adopted  in  l/cry, 
1853,  and  took  effect  at  the  Novead>er  term,  1853.  This  cause  was  sub- 
mitted in  May  J  1854,  and  the  plaintiff  in  error  filed  a  written  brief  only. 
Htld,  that  all  errors  were  thereby  waived. 

ERROR  to  the  Ripley  Circuit  Court 

Stuart,  J. — Assumpsit  by  Hull  against  P(Ue^  on  two 
promissory  notes  of  1,000  dollars  and  700  dollars  respec- 
tively. The  defendant  appeared  and  filed  a  general  de- 
murrer to  the  declaration,  which  the  Court  overruled.  On 
failure  to  make  further  defence,  there  was  judgment  on 
demurrer. 

The  cause  was  tried  in  Marchj  1853.  It  was  submitted 
in  this  Court  in  -Way,  1864.  On  the  part  of  Pate^  who 
prosecutes  error,  there  is  a  written  brief  filed  in  contraven- 
tion of  the  rule.  The  rule  requiring  printed  briefs  was 
adopted  in  May,  1853,  and  took  effect  at  the  November 
term,  1853.  Consequently,  a  written  brief  filed  in  May^ 
1854,  operated  as  a  waiver  of  errors. 

We  are  thus  forced  to  the  conclusion  that  the  object  of 
bringing  the  case  to  this  Court  was  delay. 

This  conclusion  is  confirmed  by  the  errors  assigned  in 
writing,  viz.,  1.  The  service  was  not  good,  being  unofficiaL 
2.  The  defendant  did  not  appecur  regularly.  3.  The  de- 
fendant should  have  been  called  and  defaulted 


June 


286  CASES  IN  THE  SUPREME  COURT 

ICaj  Tom,       The  assignment  of  such  errors,  in  connection  with  the 

^^^*      foregoing  facts  disclosed  in  the  record,  that  he  had  appeared 

Dbitsk     and  filed  a  demnirer,  &cc^  points  to  but  one  conclusion. 

Deitbk.         The  hinderance  of  creditors  is  not  a  legitimate  object 

to  be  attained  by  resort  to  the  appellate  powers  of  this 

Court 

Per  Curiam. — The  judgment  is  afiirmed,  with  10  per 
cent,  damages  and  costs. 
A.  Browery  for  the  plaintiff. 
O.  HoUandj  for  the  defendant 


Driver  and  Others  v.  Driver. 

A  decree  agiunst  an  iniknt  defendant,  wilihoat  proof,  is  erroneous. 
Daplicity  in  pleading  is  fatal  in  eqni^  as  well  as  at  law. 
Two  distinct  pleas  in  bar  are  not  allowed  in  equity. 

fh'dcnf,  ERROR  to  the  Sullivan  Circuit  Court 

"'^  "  Stuart,  J. — The  defendant  in  error,  Jane  Driver^  filed 

her  bill  in  chancery  to  set  aside  a  conveyance,  and  for 
relief,  &c. 

The  bill  alleges  that  Jane,  while  sole,  and  her  mother, 
Margcuret  McBroom^  in  March^  1838,  purchased  forty  acres 
of  land,  and  paid  the  purchase-money;  but  in  consequence 
of  the  minority  of  Usry^  the  vendor,  took  no  deed  or  title- 
bond.  Usryy  however,  delivered  to  them  his  patent  for 
the  land.  That  in  October^  1839,  Jame  intermarried  with 
Edwin  Driver;  that  in  June^  1843,  Usry  executed  a  deed 
for  the  land  to  Ma/rga/ret  McBroom  and  Edwin  Driver j  to 
which  both  Margaret  and  Jane  objected,  insisting  that  the 
deed  should  be  made  to  them ;  that  Edwin,  notwithstand- 
ing, received  the  deed ;  but  that  it  was  lost  and  had  never 
been  recorded;  that  such  deed  had  never  been  delivered 
to  or  accepted  by  Margaret  That  in  June,  1844,  Edwin 
Driver  died  intestate,  leaving  John,  Martha  E.  and  James 
Driver,  children  by  a  former  marriage,  his  heirs  at  law. 
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That  in  Febma^^  1845,  on  the  application  of  John  Driver^  M»y  Tera, 
partition  of  the  intestate's  lands  among  his  heirs  was  made      ^^^* 
by  order  of  the  SuUivan  Probate  CTomrt,  wherein  snch  pro-     Dbitbb 
oeedings  were  had  that  twenty  acres  of  the  land  deeded     Dutsb* 
by  Usry  was  adjudged  to  Martha^  and  which  she  still 
holds;  that  Jme^  before  her  manriage  with  Edtcin,  had 
made  valuable  improvements  thereon,  of  the  yearly  value 
in  rent  of  18  dollars ;  that  though  the  said  Margaret  Mc» 
Broom  was  then  living,  the  north  half  of  the  Usry  land 
was  assigned  to  her  without  making  her  a  party  to  the 
proceedings  for  partition*    Prayer,  that  the  deed  to  Edwin 
and  the  proceedings  in  partition  be  set  aside  as  fiaudulent 
and  void,  and  the  title  to  the  land  decreed  to  be  in  com- 
plainant. 

Usrpy  and  the  heirs  of  Driver^  some  of  whom  are  inftBints, 
are  made  defendants. 

The  minor  answers  by  guardian  ad  litem;  the  other  de- 
fendants plead  in  bar  the  proceedings  for  a  partition  had 
in  the  Probate  Court,  setting  out  the  substance  of  the  peti- 
tion for  partition.  That  the  ancestor  died  seized  of  cer- 
tain lands,  particularly  describing  them,  and  among  others 
the  twenty  acres  in  controversy.  That  Jane^  widow  of  the 
intestate,  was  entitled  to  dower  therein,  which  had  not 
been  assigned  and  set  off  to  her.  That  as  the  heirs,  &c., 
they  prayed  that  the  widow's  dower  might  be  assigned  and 
partition  made,  &c  That  at  the  August  term,  1845,  Jane 
a|q)eared  to  the  petition.  That  she  daimed  dower  in  all  the 
said  lands ;  and  that  upon  trial,  &c.,  dower  was  adjudged  to 
her  and  partition  awarded.  That  commissioners  were  ap- 
pointed, &C.,  and  at  the  November  term,  1845,  the  commis^ 
sioners  reported  accordingly,  setting  off  to  Jane  €is  dower 
in  said  lands  a  particular  tract,  described  tibus,  &c.  That 
the  Court  confirmed  the  action  of  the  commissioners  as  to 
the  dower  and  partition,  and  adjudged  accordingly,  which 
still  remains  of  record  in  full  force,  &c.  That  Jane  entered 
into  possession  of  the  lands  so  assigned  her  for  dower,  and 
still  held  and  enjoyed  the  same  up  to  the  filing  of  her  bill; 
that  they,  the  heirs,  have  also  taken  possession  of  their 
shares  respectively,  under  the  partition,  and  that  they  plead 
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Mmj  Tena,   the  proceedings  in  the  Probate  Court  in  bar  of  the  relief 
^8^'      sought  in  the  biU,  &c- 

DmiTKE         There  is  a  second  plea,  substantially  the  same  as  the 
DxiTBs.     first,  only  alleging  that  in  the  proceedings  for  dower  and 
partition,  Jane  was  the  petitioner. 

On  motion  of  complainant's  solicitors,  the  pleas  were 
set  down  for  argument,  and  adjudged  by  the  Court  insuffi- 
cient and  overruled.  Decree  in  accordance  with  the  prayer 
of  the  bilL    The  heirs  of  Driver  bring  the  case  up. 

It  is  insisted  in  argument  that  the  Court  erred  in  ren- 
dering a  decree  against  the  infant  defendant  without  evi- 
dence, and  in  overruling  the  pleas.  In  behalf  of  Jane 
Driver^  the  complainant,  no  brief  is  filed. 

The  decree  against  the  infant,  without  proof,  was  erro- 
neous. Knox  V.  Coffey^  2  Ind.  161. — Hough  v.  Doyle^  8 
Blackf.  300.— IZbttg-A  v.  Ckmby,  id.  301.— Oraw  v.  Parker ^ 
1  Ind.  374. 

The  question  arising  on  the  sufficiency  of  the  pleas  pre- 
sents more  difficulty.  But  as  the  case  must  go  back  for 
further  proceedings,  it  is  not  necessary  to  look  beyond  the 
form.  Duplicity  in  pleading  is  held  fatal  in  equity  as 
well  as  at  law;  and  perhaps  for  far  more  cogent  reasons. 
Story  Eq.  PL,  s.  653,  et  infra.  In  SaUw  v.  Tobias,  it  was 
held,  that  two  distinct  pleas  in  bar  could  not  be  pleaded 
together.  7  Johns.  Ch.  R.  214.  The  Court  say:  "The 
reasoning  of  Lord  Thurlow  is  weighty  and  decisive,  and 
since  that  time  it  has  been  the  constant  language  of  the 
Court  that  the  plea  must  reduce  the  defence  to  a  single 
point,  and  that  a  defendant  can  never  plead  double."  The 
defendants  pleaded  first  that  Jane  was  defendant  in  the 
petition  for  partition ;  second,  that  she  was  the  petitioner. 
This  was  improper.    Story  Eq.  PL,  s.  657. 

But  because  of  the  error  first  indicated,  the  decree  mi^st 
be  reversed. 

Per  Curiam. — The  decree  is  reversed  with  costs.  Cause 
remanded,  with  leave  to  the  defendants  below  to  amend 
their  pleas. 

J.  P.  Usher  and  jR.  H.  RousseaUy  for  the  plaintifis. 

H,  L.  Limngston  and  A.  Gavins,  for  the  defendant. 
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Gatling  V*  BoDHAN  and  Another*' 


Mftj  Teim, 
1855. 


Gatuho 

If  a  person  owning  an  interest  in  land,  and  being  fully  apprised  of  his  lights,  BoBjiur. 
stands  hj  and  allows  a  third  person  to  become  the  purchaser,  knowing  that 
he  is  ignorant  of  such  rights,  and  suffers  him  to  improve  the  property  under 
the  belief  tiiat  his  title  is  valid,  the  person  owning  snch  interest  (even  though 
an  in&nt  or  a  married  woman)  ii  guilty  of  a  ftand,  and  will  be  estopped 
afterwards  from  asserting  snch  interest  against  the  purchaser. 

The  phrase  "standing  by,"  in  snch  cases,  does  not  import  actual  presence,  but 
knowledge  under  such  drcnmstances  as  render  it  the  duty  of  the  possessor 
to  communicate  it. 

When  a  married  woman  is  the  owner  of  real  estate,  Uie  fraadnlent  conceal 
ment  by  the  husband  of  her  interest,  to  the  prejudice  of  a  purchaser  who  is 
ignorant  thereof,  can  not  affect  the  wife,  unless  she  participated  in  such 
fraud. 


6^6 

144      66 


APPEAL  from  the  Boone  Circuit  Court 
Davison,  J^ — The  appellees,  in  right  of  EmUp  Rodnum^ 
formeriy  Emily  Blair ^  but  now  the  wife  of  Israel  Modmanf 
sued  OaUing^  the  appellant,  for  the  undivided  one-fourth 
of  lots  five  and  eight  in  the  town  of  Lebanon.  The  com- 
plaint states  that  they  axe  the  owners  in  fee  of  the  property 
in  suit;  alleges  that  it  is  wrongfdlly  in  GalUng^s  posses* 
aion;  and  claims  a  judgment,  &c. 

The  answer  denies  the  ownership  set  up  in  the  com* 
plaint,  assumes  the  form  of  a  counter-claim,  and  avers— 

1.  That  OaiMng  holds  the  legal  title  to  the  lots,  having 
bought  them  of  one  James  Workman^  in  good  faith,  at  full 
value,  and  received  from  him  a  deed  in  fee,  under  which, 
on  the  18th  of  February^  1851,  he  obtained  possession; 
and  that  Workman^  when  he  conveyed,  held  title  from  one 
Henry  M.  Spencer,  dated  Apnl  19th,  1850.  That  while  in 
possession  of  the  lots,  he,  Workmaai,  made  improvements 
thereon  worth  600  dollars*  That  Oailinffj  since  his  pur* 
chase,  has  improved  them  to  the  value  of  1,000  dollars* 
It  is  avexred  that  CroUingy  when  he  bought  the  lots,  was 
wholly  uninformed  of  the  adverse  claim  of  Israel  and 
Emil^  Bodman,  which  want  of  information  respecting  their 
title  was  then  weU  known  to  them. 

2.  That  the  appellees,  with  intent  to  defraud  Oatiing^ 
confedemted  with  tha  said  Spencer^  and  concealed  their 

Vol.  VL— 19 
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Mtj  Tana,  title  to  the  lots  until  he  had  left  the  state,  and  until  Work' 
i^^'  man  had  made  valuable  improTementB  on  them,  and  con- 
Oatuho  tinned  so  to  conceal  their  title  up  until  the  commencement 
BoDKAir.     of  this  suit,  &c 

The  reply  is  a  direct  denial  of  the  answer. 

There  was  a  verdict  and  judgment  for  the  plaintiffs. 

It  appears  that  one  Jamen  Blahr^  in  the  year  1832,  died 
seized  of  a  sixty  acre  tract  of  land,  adjoining  the  town  of 
Lebanon^  leaving  four  children  and  heirs,  viz.,  Jombs  O^ 
Josephusj  Leander  and  Emily  Blair^  the  latter  being  the 
wife  of  Bxydmcm  and  one  of  the  appellees.  In  February, 
1848,  the  said  James  &.,  Josephus  and  Leander  conveyed 
their  title  to  that  tract  to  the  said  Spencer j  who,  in  that 
year,  laid  it  off  in  lots,  as  an  addition  to  said  town.  The 
lots  in  controversy  are  within  that  addition.  James  Blair 
died  intestate.  Emify  was  bom  in  the  year  1838;  and 
after  the  death  of  her  father  she  resided  with  her  mother 
until  the  20th  of  November,  1845,  when  she  married  R4Mi' 
man. 

There  is  a  bill  of  exceptions,  wherein  it  is  shown  that, 
in  support  of  his  answer,  the  defendant  offered  to  prove  by 
James  Bichey,  a  witness,  1.  That  the  plaintiff  were  resi- 
dents of  Lebanon;  knew  that  the  whole  sidy  acre  tract 
had  been  laid  off  in  lots,  as  an  addition  to  said  town ;  that 
a  plat  thereof  had  been  recorded,  and  that  persons  were 
daily  buying  lots  in  said  addition  and  improving  them, 
under  the  belief  that  the  title  thereto  was  valid*  That 
when  the  lots  in  contest  were  sold  to  the  defendant,  the 
plaintiflb  were  fully  cognizant  of  their  own  claim  of  title, 
which  title,  they  weU  knew,  was  wholly  unknown  to  him 
or  his  vendor.  That  they  stood  by  and  saw  the  defendant 
making  improvements  on  the  lots,  without  giving  him  any 
notice  whatever  of  their  daim,  when  they  knew  he  was 
Ignorant  of  it.  2.  That  a  secret  understanding  existed  be- 
tween Spencer,  the  proprietor  of  said  addition,  and  Israel 
Rodman,  the  husband  of  EmUy,  to  conceal  all  knowledge 
of  the  plaintiff's  claim  until  the  sale  of  all  the  lots  em- 
braced in  the  addition  was  completed. 

An  objection  to  the  introduction  of  this  evidence  was 
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snstamed,  and  the  defendant  therenpon  reserved  the  ques-   ^^7  ^^m^* 
tion  of  law  thus  decided,  l^^^' 

That  Emify  Rodman  derived  title  to  the  premises  in  dis-  Gatlivo 
pnte  by  descent  firom  her  &ther,  James  Blaity  deceased,  is  Bodxait. 
not  denied;  nor  is  it  assumed  that  she  made  any  false 
representations  respecting  her  right  of  property;  but  it  is 
insisted  that  the  proposed  evidence  was  admissible,  be- 
cause its  efTect  would  have  been  to  estop  the  plaintifb 
from  asserting  their  claim. 

The  record  does  not  profess  to  set  out  all  the  evidence 
in  the  cause.  It  is  not,  therefore,  competent  for  us  to  de- 
termine whether,  if  the  Court  had  ruled  otherwise,  the 
verdict  should  have  been  different.  The  only  inquiries 
proper  for  our  consideration  relate  exclusively  to  the  re- 
served question. 

The  first  branch  of  the  rejected  evidence  should  have 
been  admitted.  It  was  pertinent  to  the  defence,  and  pre- 
sented facts  conducing  to  prove  that  the  plaintiffs  had 
been  guilty  of  a  fraudulent  concealment  of  their  title.  If^ 
when  the  defendant  bought  and  improved  the  lots,  EmUgj 
and  her  husband  were  both  fully  apprised  of  their  rights, 
which  were  unknown  to  him,  and  they,  at  the  time,  knew 
of  such  vTant  of  knowledge  on  his  part,  but  stood  by  and 
suffered  him  to  improve  the  property,  under  the  belief  that 
his  title  was  valid,  they  were  guilty  of  a  firaud,  and  have 
no  right  to  invoke  the  aid  of  a  Court  of  justice,  because 
the  law  extends  no  favors  to  a  fraudulent  party. 

Upon  this  subject,  Mr.  Story  thus  states  the  law : 
man  having  a  title  to  an  estate  which  is  offered  for  i 
and,  knowing  his  title,  stands  by  and  encourages  the  i 
or  does  not  forbid  it,  and  thereby  another  person  is  induced 
to  purchase  the  estate,  under  the  supposition  that  the  title 
b  good,  the  former  so  standing  by  and  being  silent  shall 
be  bound  by  the  sale;  and  neither  he  nor  his  privies  shall 
be  at  liberty  to  dispute  the  purchase.''    1  Story  Eq.  Jur., 
8.  185.    This  principle  is  sustained  by  various  adjudica- 
tions upon  the  point  now  under  consideratioiu     Wendell 
V.  Van  RenseOaer^  1  Johns.  Ch.  SU^^Storrs  v.  Barker^  6  id. 
166.r— J3af^ifianv.  J:endaa,4Ind.B.40a    In  the  last  case^^^^ 


:  "If  aTj 
for  sale,  I 
the  sale,  ( 
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May  Tmn,   the  Court  ruled  ^ihat  if  a  party,  even  an  infEint  of  years 
^^^*      of  understanding,  claiming  a  secret  title  to  land,  stand  by 
Gatumo     and  see  it  sold  or  see  another  expend  money  upon  it,  in 
BoDXAx.     the  belief  that  there  is  no  such  secret  title,  and  the  party 
claiming  knows  that  the  money  is  so  being  expended,  he 
may  be  estopped  to  assert  such  title.''    The  phrase  ^stand- 
uig  by,"  used  in  the  above  authorities,  does  not  import  an 
actoal  presence,  <^bnt  implies  knowledge  under  such  cir^ 
cumstances  as  render  it  the  duty  of  the  possessor  to  com- 
municate it"     The  State  v.  HoUoway,  8  Blackf.  45. 

When  these  sales  took  place  and  the  improvements  were 
made,  Emily  Rodnumj  it  is  true,  was  a  married  woman ;  but 
that  relation  would  not  excuse  her  from  the  ordinary  duty 
of  disclosing  her  title,  when  good  faith  required  that  it 
should  not  remain  concealed.     ^^  Cases  of  this  sort  are 
viewed  by  Courts  with  so  much  disfavor,  that  neither  in- 
I  fancy  nor  coverture  will  constitute  an  excuse  for  the  party 
I  guilty  of  such  fraudulent  concealment ;  for  neither  infants 
I  nor  femes  covert  are  allowed  the  privilege  of  practising 
y}^ceptions  on  innocent  persons."     Sugden  on  Vendors, 
121. — 1  Story  Eq.  Jur.,  s.  385.    These  principles,  however, 
do  not  apply  where  a  party  having  the  adverse  claim  is 
not  apprised  of  his  rights,  or  where  the  purchaser  knows 
them  to  exist;  because,  in  that  case,  there  can  be  no  con- 
cealment, nor  could  the  title  be  deemed  secret;  but  the 
evidence  under  discussion  assumes  the  ground  that  the 
plaintiffs  concealed  their  title,  and  also  that  the  defendant, 
when  he  purchased  and  improved  the  lots,  was  wholly 
ignorant  of  its  existence.     The  first  point  in  the  proposed 
evidence  was  therefore  admissible. 

But  we  have  seen  that  the  defendant,  by  the  same  wit- 
ness, offered  to  prove  ^Hhat  a  secret  understanding  existed 
between  fencer  and  Rodman  to  conceal  all  knowledge  of 
the  plaintiff's  claim  until  the  sale  of  all  the  lots  in  ihe 
addition  was  completed."  As  Emify  was  the  real  claim* 
ant,  we  think  it  was  not  competent  for  the  defendant  to 
set  up  in  his  defence  any  fraudulent  combination  against 
his  rights  to  which  she  was  not  a  party.  The  premises 
.    were  her  separate  estate,  and  she  is  not  to  be  estopped 
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from  asserting  her  claim  to  them  on  account  of  a  firand  1^7  '^«nn, 
committed  by  her  husband,  miless,  indeed,  it  be  further      '^^55. 
shown  tiiat  she  participated  in  his  deceitful  conduct    To      Btahb 
this  branch  of  the  evidence  the  plainti&'  objection  was     Hvmov. 
ooiredly  sustained, 

JPer  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

O.  &  HamiUofiy  for  the  appellant. 

X  R  McDonald  and  &  C.  WUUon,  for  the  appellees. 


Evans  i;.  Hudson. 


Where  there  are  two  proTuionB  hi  «  will  which  are  totally  hioonsistent,  tiia;t 
iHiich  is  posterior  in  local  position  most  he  taken  to  denote  the  intention  of 
the  testator. 

APPEAL  from  the  Barrison  CSicuit  CJourt  ^^; 

Davison,  J.^ — Bill  in  chancery.  JERidsofiy  the  appellee, 
was  the  complainant,  and  Evans  the  defendant. 

On  the  28th  of  November,  1840,  one  Levi  Oiddings 
made  his  will,  and  within  siz  days  thereafter  died,  leaving 
Martha  Qiddings  his  widow,  two  children,  JuKa  Evans  and 
ArdeKa  Hudson,  and  three  grand-children,  named  James  A» 
Hudson,  Beersheba  Hudson  and  Levi  Saffer.  The  appel« 
lant,  who  was  the  defendant  below,  is  the  husband  of  the 
said  JuUa.  ArdeKa  was  the  mother  of  James  A.,  the  ap- 
pellee, and  Beersheba  his  sister*  Oiddings,  at  his  death, 
left  a  large  estate,  in  money  and  property,  which  has  been 
settled  by  his  administrators.  When  Qiddings  died,  the 
appellee  and  his  sister  were  minors,  and  the  appellant 
became  their  guardian. 

The  bill  charges  that  the  appellee  and  his  sister  were 
entitled  as  legatees  under  the  testator^s  will ;  that  as  such 
guardian  the  appellant  has  received  large  amounts  of 
money,  notes  and  judgments  from  said  estate,  the  whole 
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Mftj  Term,  of  which  of  right  belong  to  them,  tec  The  bill  pfays  that 
^^^*  the  gaaidian  may  accoont  and  pay  over  to  the  appellee 
Btavs  his  portion  of  the  money,  &c.,  and  for  general  reliel 
HrDsov.  By  hiB  answer  the  appellant  admits  that,  as  guardian,  a 
certain  amount  of  money  came  to  his  hands ;  denies  that 
he  is  liable  to  accoont  to  the  appellee  and  his  sister  for 
more  than  one«half  of  it;  and  alleges  that  the  money,  &c^ 
in  controversy  was  bequeathed  to  the  said  ArdeUa  Hudson 
and  JuUa  Evans^  the  only  children  of  the  testator  aliye  at 
his  death;  that  ArdeUa  had  died  intestate,  leaving  the  ap- 
pellee and  his  sister  her  only  heirs ;  and  that  it  is  alone  as 
such  heirs,  and  not  as  legatees  under  the  will,  that  they 
can  claim  an  interest  in  the  subject  of  the  present  suit; 
that  the  will  gave  the  money,  notes,  &c^  mentioned  in  said 
bill  equally  to  Mia  Evans  and  ArdeUa  Skutsan,  and  that 
JiUia  being  the  appellant's  wife,  he  is  in  her  right  entitled 
to  one-half  of  said  money,  &c. 

The  cause  was  submitted,  &c.  Upon  final  hearing  the 
Court  decided  that  all  the  property  in  contest  had  been 
by  said  will  bequeathed  to  the  said  ArdeUa  Hudson,  and 
accordingly  decreed  in  fiivor  of  the  appellee  583  dollars. 

The  will  is  as  follows: 

^  As  to  such  estate  as  it  hath  pleased  God  to  entrust  me 
with,  I  dispose  of  in  the  following  manner: 

^1.  I  direct  that  my  debts  be  paid,"  &c.;  ^tfaat  all  my 
stock,  household  and  kitchen  furniture  shall  remain  in  the 
hands  of  my  wife ;  that  after  collecting  all  moneys  and 
paying  all  just  debts,  the  balance  of  my  moneys  shall  be 
put  out  at  interest,  and  the  interest  applied,  so  far  as  may 
be  necessary,  to  the  tuition  of  my  two  grand-children, 
James  A.  and  Beersheba  Hudson.  A/terwards  divided  ie- 
tween  my  children. 

^2.  I  bequeath  to  my  grandson,  Levi  Saffer^  150  dollars 
in  cash,  to  be  put  out  at  interest,  and  the  principal  and 
interest  to  be  paid  to  him  when  he  amvea  at  the  age  of 
twenty-one. 

^'3.  I  will  that  my  wife  shall  have  and  hold  a  certain 
tract  of  land  in  the  JeffersowviUe  district,"  (describing  the 
land);  ^'also  certain  lots  in  the  town  of  EUzabeik^  (des- 


OP  THE  STATE  OP  INDIANA.  295 

cribing  them,)  *'for  and  daring  her  li£e.    Said  property,  at  ^^7  '^ci™' 
her  death,  to  be  equally  divided  amongst  mff  children.  ^^^' 

^4  To  my  daughter  Ardelia  Hudson  I  devise  a  certain      Bvahb 
tract  of  land  in  said  district,"  (describing  it) ;  <*also  a  block     HuMoik. 
of  lots,"  (describing  them);  <'to  have  and  to  hold  to  her 
during  life,  and  after  her  decease  to  be  equally  divided 
between  my  two  grand«children,  James  A.  and  Beersheba 
Hudson. 

^5.  It  is  also  my  will  that  it  shall  be  the  dniy  of  my 
administrator  or  executor  to  deliver  up  to  my  daughter 
Mia  Evansy  or  her  husband  John  A.  Evansy  all  notes,  re- 
ceipts, bonds  or  dues  whatever  which  I  hold  against  the 
said  Mia  and  John  A,  which  shall  be  in  fuU  payment  of  the 
said  Mia  and  John  A»  Evans?  proportion  of  my  estate^  toge* 
ther  with  all  accounts,  dues  and  demands  which  the  said 
John  A.  or  Mia^  his  wife,  may  hold  against  me,"  &;c 

The  appellant,  in  right  of  his  wife,  claims  under  the 
first  clause  of  the  wilL  As  we  have  seen,  it  provides  that 
'^  after  collecting,"  &;c,  ^*and  paying,"  &c.,  *^the  balance  of 
my  m(meys  shall  be  put  out  at  interest,  and  such  interest^ 
so  £Bur  as  necessary,  to  be  applied  to  the  tuition  of  my 
two  grandchildren ;  aftertoards  to  be  divided  between  my 
children."  Whether  any  amount  was  ever  appropriated 
to  the  purposes  of  tuition,  as  directed  by  the  will,  is  not 
shovm;  but  it  is  proved  that  Mia  Evans  and  ArdeHa 
Hudson  were  the  only  children  of  the  testator  in  being 
when  the  will  viras  made,  or  at  his  death.  The  first  clause, 
therefore,  is  decided  in  its  support  of  the  defence  set  up  in 
the  case,  because  there  is  nothing  in  the  will  tending  to 
show  tiiat  the  testator  meant  to  use  the  word  *< children"  in 
any  other  than  its  ordinary  sense.  Those  who  bore  to  him 
that  relation,  and  no  others,  were  evidently  intended. 

But  the  clause  thus  relied  on  is,  in  our  opinion,  directly 
in  conflict  with  a  subsequent  provision,  which,  in  effect, 
excludes  the  right  of  JuUa  Evans  firom  any  portion  of  the 
property  involved  in  this  suit.  The  fifth  dause,  it  vnSL  be 
seen,  is  very  explicit  It  directs  the  executor  to  deliver  up 
to  the  appellant  and  his  ynie  all  notes,  &c.,  which  the  tes- 
tator held  against  them,  ^^in  full  payment  of  their  propor* 
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May  Term,  fum  of  his  estate^  together  with  all  aoconnts,  &c,  which 
^^^*  they  might  hold  against  him.  These  proviBions  in  the 
E^Avs  will  are  totally  inconsistent  with  each  other.  They  can 
HuMoir.  not  stand  together.  When  this  occnrs,  the  rale  of  con- 
struction is  well  settled.  ^  The  danse  which  is  posterior 
in  local  position  must  prevail,  the  subsequent  words  being 
considered  to  denote  a  subsequent  intention."  1  Jarm.  on 
WiUs,  394. 

It  is  said  in  argument  that  the  intention  of  the  testa- 
tor, collected  not  firom  any  particular  or  detached  clause, 
but  firom  the  whole  will,  must  govern  its  construction. 
Where  such  intent  can  be  ascertained,  that  principle  ob- 
viously applies;  but  would  its  application  to  the  present 
case  favor  the  defence?  The  claims  to  be  surrendered 
plainly  constituted  a  part  of  the  estate.  We  are  not  in- 
formed by  the  record  of  the  amount  of  these  claims,  but 
as  they  were  in  express  terms  directed  to  be  delivered  up 
^^infuU  papmentj"  &a,  it  is  not  an  unfair  presumption  that 
the  testator  considered  them,  in  amount,  at  least,  one-half 
of  all  the  personalty  bequeathed  to  his  children,  and  there- 
fore a  fair  provision  for  the  appellant  and  his  wife.  At  all 
events,  no  intent,  either  exjnress  or  implied,  sufficient  to 
control  the  expressed  import  of  the  last  clause,  can  be 
collected  from  the  whole  will;  and  that  clause,  being  ^'pos- 
terior in  local  position"  to  the  one  under  which  the  appel- 
lant claims,  must  be  allowed  to  denote  the  real  intention 
of  the  testator.  This  constraction,  it  is  said,  will  mateii- 
ally  affect  provisions  in  the  will  other  than  those  und«- 
discussion.  We  think  differently.  But  whether  it  will  or 
not  is  a  question  not  *' arising  in  the  record,"  and,  for  that 
reason,  not  properly  before  us. 

It  is  insisted  that  the  decree  is  too  large;  that  it  is  for  an 
amount  not  authorized  by  the  proof.  We  have  carefully 
examined  the  evidence,  and,  in  our  opinion,  the  weight  of 
it  sustains  the  finding  of  the  Court 

Per  Curiam. — The  judgment  is  affirmed,  with  1  per  cent 
damages  and  costs. 

EL  P.  Thornton  and  W.  A.  Porter,  for  the  appellant 

JR.  Crawford,  for  the  appellee. 
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Haj  Tonn, 
Boss  V.  The  Lafayette  and  Indianapolis  Railroad        IS^* 
Company.  Boss 

T. 

ThbLavat- 
The  drcnit  CkmrtB  nnder  tbe  coosthatioii  of  1851  were  a  oontiniiadoD,  In  a  s*™  '^^"^  ^' 

lomewluil  modified  form,  of  the  CircnU  Qovrtt  under  the  constitution  of   ^s^]^j|^' 

1816.    Bnits  in  them  were  not  abated  by  the  oonstitntion  of  1851 ;  and  the     Compavt. 

ibrmer  laws  regulating  the  practice  were  continued  in  force  until  changed  by 

kgisbtion  under  the  latter  oonstitntion,  and  goTemed  the  practice  of  tiie 

existing  CIreuit  Courts. 
A  subscr^tion  of  stock  to  a  raOroad  company  contained  a  prorision  that  the 

stock  subscribed  should  be  paid  in  cash  at  such  times  and  places  as  should 

thereafter  be  directed  by  the  directon  of  the  company,  and  riiould  be  ap> 

plied  to  tiie  oonstractaon  of  the  road. 
Mdd,  that  the  subscription  could  not  become  payable  until  the  directors,  at  a 

regular  meeting,  had  fixed  the  time  and  place  of  payment. 
Bidd,  also,  that  it  was  not  necessary  to  giye  notice  to  the  subscriber  of  the 

time  and  place  of  payment. 

APPEAL  from  the  CliHian  Circnit  Cotfft  ^J^- 

Pebkinb,  Jd — The  Lafayette  and  Indianapolis  Railroad 
Company^  on  the  29th  of  September^  ISSS,  institated  snit 
against  Johnston  RosSy  on  a  written  instrament  reading  as 
foUowe: 

^  We,  the  undersigned,  do  hereby  acknowledge  ourselves 
indebted  to  the  Lafayette  and  h^ianapolis  Railroad  Com^ 
pofnty^  on  account  of  stock  hereunto  subscribed  to  said 
company,  for  the  amounts  by  us  respectively  subscribed, 
to  be  paid  in  cash  at  such  times  and  places  as  shall  here* 
after  be  directed  by  the  directors  of  said  company,  and  to 
be  applied  in  the  construction  of  the  said  railroad  from 
Lafayette  to  Indianapolis  in  the  state  of  Indiana.  Johnston 
Ross,  |200;' 

On  the  8th  of  Februaryj  1853,  the  parties  appeared,  and 
the  defendant  moved  that  the  suit  should  be  dismissed  for 
want  of  jurisdiction  in  the  Court;  which  motion  being 
overruled,  he  pleaded  the  general  issue,  went  to  trial,  and 
had  judgment  against  him  for  the  200  dollars  and  interest 

The  ground  of  the  motion  for  a  dismissal  of  the  suit 
was,  that  the  new  constitution  abolished  the  old  Circuit 
Courts  and  abated  the  suits  pending  in  them;  provided 
no  system  of  practice  for  the  new  Courts;  and  that,  hence. 
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May  Tctn,  firom  the  adoption  of  the  new  constitation  to  the  coming 

^°*^      into  force  of  the  judiciary  act  under  that  constitatum, 

Bow  .    there  were  no  Courts  having  jurisdiction,  tec 

Turn  LAM.T-      The  Circuit  Courts  under  the  new  constitution  were  a 

^DLuriuroiu*  continuation,  in  a  somewhat  modified  form,  of  the  Circuit 

^^""o^    Courts  under  the  old;  suits  in  them  were  not  abated  by 

the  new  constitution ;  and  the  former  laws  regulating  the 

practice  were  continued  in  foioe  till  changed  by  legislation 

under  the  latter  constitution,  and  governed  the  practioe 

of  the  existing  Circuit  Courts.    The  motion  for  dismissal 

was  rightly  ovenruled. 

The  only  remaining  objection  to  the  judgment  below 
is,  that  suit  was  commenced  before  legal  notice  was  given 
that  payment  was  required 

It  appears  that  the  board  of  directors,  at  a  regular  meet- 
ing subsequent  to  said  subscription,  entered  an  order  upon 
their  record-book,  requiring  payment  at  tiie  office  of  the 
company  in  LttfaffeUe^  of  20  dollars  of  the  amount  sub- 
scribed, within  sixty  days  after  the  12th  of  October,  1848, 
and  the  remainder,  in  specified  sums,  at  specified  times, 
between  the  expiration  of  said  sixty  days  and  the  first  day 
of  AprUj  1862 ;  and  published  a  notice  of  the  order  in  a 
newspaper  of  general  circulation  in  that  section  of  the 
state,  which  was  the  only  notice  given*  This  notice  the 
defendant  below  disregarded,  if  it  came  to  his  knowledge, 
paid  nothing  on  his  subscription,  and,  in  September,  1852, 
after  all  the  instalments  became  due,  was  sued  and  ad- 
judged liable  to  pay  the  subecriptioiL 

His  position  is  that  he  was  entitied  to  personal  notice 
firom  the  company. 

This  question  is  to  be  detennined  upon  the  contract  of 
subscription  sued  on.  There  is  nothing  in  the  charter  of 
the  company  controlling  it 

If  that  contract  is,  in  efiect,  but  a  promise  to  pay  upon 
demand,  the  suit  itself  constituted  that,  and  no  other  was 
necessary.  It  is  well  settied  that  a  suit  will  lie  upon  a 
promissory  note  for  money  payable  on  demand,  without  a 
previous  special  demand  of  payment;  and  upon  a  declara- 
tion on  such  a  note  simply  averring  a  general  demand, 
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proof  of  a  special  demand  is  not  necessary.    See  1  Swan's   H*7  'I'^nn, 
ft.,  282.  1855. 


The  learned  and  eminent  connsel  for  the  defendant       Boss 
below,  in  his  brief  in  this  Court,  admits  this  contract  of  Tn  Livat- 
subscription  to  be  but  a  promise  to  pay  upon  demand.  ""*  "^"^  ^" 


DIAVAFOLIS 


He  says,  ^^the  undertaking  to  pay  the  instalments  was  like    R^iiaoad 
a  promise  to  pay  money  on  demand.^'    Upon  this  admis- 
sion we  might  let  the  case  rest. 

But  we  are  not  satisfied  with  this  interpretation  of  the 
contract.  Here  was  a  subscription  to  a  corporation  for  the 
purpose  of  aiding  the  construction  of  a  railroad,  a  work  to 
be  subsequently  commenced,  if  at  all,  and  only  requiring 
payment  of  the  subscription  for  its  prosecution  after  it 
shotdd  be  commenced.  This  commencement  would  be, 
whenever  it  should  take  place,  by  order  of  the  directors. 
Their  action  in  the  premises  would  determine  the  time 
when  payment  of  the  subscription  would  be  necessary. 
Hence  the  contract  stipulates  that  it  shall  be  paid  ''as 
shall  hereafter  be  directed  by  the  directors  of  said  com- 
pany.'' Now,  it  seems  to  us  that  this  direction  was  to  be  a 
condition  precedent  to  the  subscription  becoming  payable; 
and  it  would  necessarily  be  made  by  the  directors  at  a 
regular  meeting  of  the  board,  the  proceedings  of  which 
the  stockholders  would  naturally  inquire  into.  It  could  be 
made  in  no  other  manner.  The  contract  does  not  stipu- 
late that  notice  shall  be  given  to  the  subscribers,  but  only 
that  the  board  of  directors  shall  fix  the  time  when  the 
stock  shall  be  payable.  This  is  all  the  condition  made, 
and  that,  we  think,  the  board  were  bound  to  perform  be- 
fore suit. 

There  could  be  no  very  great  necessity  for  notice ;  and 
to  give  it  personally  to  the  numerous  and  widely  scattered 
stockholders  every  time  a  small  instalment  was  called  for, 
would  be  very  expensive  and  troublesome,  and,  thus  far, 
detrimental  to  the  stockholders  themselves,  who,  in  the 
end,  foot  the  bills;  while,  on  the  other  hand,  the  road  is 
the  property  of  the  stockholders;  the  directors  are  their 
agents,  acting  for  them;  the  stockholders  have  a  right  to 
know  and  inspect  their  proceedings,  and  may  well  be  sup- 
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May  T«fm,  posed  to  be  sufficiently  interested  to  induce  them  to  do  so. 

^^^'       Under  such  circumstances,  where  they  agree  to  pay  their 

WALhkCM    subscription  at  such  times  as  the  directors  shall  fix,  with- 

MoYxT.     out  stipulating  for  notice,  we  think  suit  may  be  maintained 

without  it. 

In  this  case  the  proof  showed  Hiat  the  directors  had 
fixed  the  times,  &c.,  and  notice  not  being  necessary,  the 
suit  was  properly  sustained*  The  judgment  below  will 
be  affirmed. 

Per  Curiam. — The  judgment  is  affirmed,  with  5  p^  cent, 
damages  and  costs. 
L  NayloTj  for  the  appellant 
IL  C.  Ghregory  and  R.  Jones^  for  the  appellees. 


|i» 


Wallace  and  Others  v.  McVey. 

A  temporary  injtinctioii  ought  not  to  be  granted  to  restnin  the  defendant 
from  remoTing  propertj,  the  subject  of  oommeroe,  out  of  the  jniisdictioxL 
of  the  Conrty  (such  as  poxk  and  lard,  suitable  to  be  sent  abroad  to  market,) 
nnless  the  plaintiff  shows  that  he  has  an  immediate  interest  in  snch  pro- 
perty, and  that  he  will  be  injnred  by  the  remoTal,  and  that  the  inteiferenoe 
of  tiie  Court  is  necessary  to  sare  him  from  serious  loss  or  damage. 

A  temporary  injunction  ought  not  to  be  granted  in  such  case,  without  notice 
to  the  adverse  party.  If  tlie  complaint  shows  such  an  emergency  as  win 
justify  the  interference  of  the  Courts  an  order  should  be  granted  to  restraia 
the  removal,  for  a  reasonable  time,  until  notice  can  be  given. 

Allegations  tfiat  at  the  time  of  the  execution  of  a  written  contract  for  the  sale 
of  the  vendor's  interest  in  the  joint  property  of  himself  and  the  purchaser, 
the  vendor  was  dangerously  sick;  that  the  purchaser  insisted  upon  pur- 
chasmg  his  interest;  that  being  in  a  low  and  weak  state  he  signed  tfie  con- 
tract of  sale;  that  it  was  made  in  view  of  his  approaching  death ;  and  diat 
he  had  recovered,  furnish  no  ground  for  setting  aside  such  contract,  no 
unconscientious  advantage  appearing  to  have  been  tiken,  and  no  fiaad 
being  alleged. 

A  parol  condition  made  at  the  time  of  audi  contract,  that  if  the  vendor  reoor- 
ered  it  should  be  set  aside,  is  void. 

A  vendor  seeking  to  rescind  a  contract  of  sale  must  offer  to  return  the  con- 
sideiation  received. 
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APPEAL  from  the  Cass  CSrcnit  Court.  May  Tenn, 

Gk>oKiN8,  J. — McVeyj  the  appellee,  on  the  27th  day  of      1855. 
Aprily  1855,  and  dnzing  the  sitting  of  the  Cass  Circuit    WixuicB 
Court,  filed  his  complaint  against  the  defendants,  the     mcVxt. 
appellants,  praying  an  injunction  to  restrain  them  from     7^^,^^ 
removing  a  quantity  of  pork,  hams,  &c.,  out  of  the  juris-    J^ne  5. ' 
diction  of  the  Court,  and  for  the  appointment  of  a  receiver. 
The  case  made  by  the  complaint  is  as  follows: 

That  about  the  15th  of  November^  1854,  the  plaintiff 
entered  into  partnership  -with  the  defendants  in  the  busi- 
ness of  packing  pork  at  Rochester^  in  Fulton  county.  The 
plaintiff  was  to  put  into  the  concern  1,000  dollars,  and 
was  to  have  one-half  of  the  profits  and  to  bear  one-half  of 
the  losses.  He  furnished  the  required  amount  of  money, 
and  they  proceeded  in  the  business,  which  produced  mess 
pork,  hams,  shoulders,  lard,  &c.,  to  the  value  of  8,441  dol- 
lars, out  of  which  lard  of  the  value  of  200  dollars  had 
been  sold,  and  the  residue  was  stored  with  PoUa/rd  and 
Wilson,  of  Ix^ansport.  About  the  9th  of  Februa/ry,  the 
plaintiff  was  taken  sick  and  was  confined  fifty-six  days, 
was  dangerously  ill,  and  for  a  long  time  his  life  was  des- 
paired of.  During  this  sickness  the  defendants  came  to 
his  house,  and  insisted  upon  buying  out  his  interest  in  the 
pork,  lard,  &c.,  and  after  continued  solicitation  by  the  de- 
fendants, the  plaintiff,  being  in  such  low  and  weak  state, 
signed  a  contract,  by  having  his  hand  held  to  trace  the 
letters,  by  which  he  was  made  to  sell  his  interest  in  the 
partnership  property  for  1,080  dollars,  for  which  they  exe- 
cuted to  him  their  note  due  one  day  after  date.  The  con- 
tract was  made  in  view  of  his  approaching  death,  and  it 
was  at  the  same  time  verbally  agreed  that  if  be  recovered, 
it  was  to  be  null  and  void,  and  he  was  to  retain  his  rights 
as  a  partner.  He  has  since  recovered  his  health,  though 
he  remains  in  a  somewhat  weak  state.  At  the  time  of 
the  sale  his  interest  was  worth  1,500  dollars,  and  at  the 
time  of  filing  his  complaint  it  was  worth  2,000  dollars. 
The  defendants  now  claim  the  property,  excluding  him 
from  any  control  of  it,  and  have  directed  Pollard  and  Wi^ 
son  to  ship  it  out  of  the  jurisdiction  of  the  Court,  and  are 
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May  Tern,  about  having  it  so  shipped  to  his  injury.    The  complaint 

^Q^*      states  that  it  is  a  case  of  emergency,  and  if  he  should  give 

Wallacb    the  defendants  notice  of  his  application  for  an  injunction, 

McVbt.     it  would  only  afford  them  an  opportunity  to  do  the  injury 

it  was  intended  to  prevent. 

On  the  plaintiff's  motion  a  temporary  injunction  was 
awarded,  to  continue  until  the  further  order  of  the  Court 
A  receiver  waa  appointed  to  take  charge  of  the  property, 
and  to  manage  it  as  partnership  property,  until  further 
order.  From  this  order  the  defendants  appeal  to  this 
Court,  pursuant  to  the  statute  allowing  appeals  from  tem- 
porary injunctions. 

'  These  proceedings,  we  think,  can  not  be  sustained,  and 
there  are  several  grounds  upon  which  they  appear  to  us  to 
be  radically  defective.  The  complaint  itself  shows  no  case 
for  an  injunction.  It  alleges,  it  is  true,  that  the  plaintifl^ 
when  he  was  induced  to  sell  out  his  interest  in  the  part- 
nership to  the  defendants,  was  sick  and  weak  in  body,  but 
there  is  no  pretence  that  his  mind  was  impaired,  nor  that 
any  undue  influence  was  used  to  induce  him  to  make  the 
sale.  No  doubt  there  is  a  weakness  of  mind  less  than 
insanity,  which,  if  taken  advantage  of  fraudulently,  will 
be  sufficient  to  avoid  an  unjust  contract  into  which  the 
party  has  been  drawn.  McCormick  v.  ilfa/tit,  5  Blackf .  509. 
But  no  such  facts  axe  shown  here. 

Again,  no  offer  is  shown  to  rescind  the  contract.  Indeed, 
the  note,  which  was  due  one  day  after  date,  is  not  so  much 
as  averred  to  be  unpaid.  True,  it  is  made  an  exhibit,  but 
that  is  not  equivalent  to  such  an  averment.  Neither  are 
the  defendants  alleged  to  be  insolvent,  nor  does  it  any- 
where appear  that  the  plaintiff  is  in  danger  of  loss;  nor  is 
it  shown  that  he  has  any  interest  in  the  property.  The 
verbal  condition  annexed  to  the  contract  of  sale  is  nuga- 
tory. 

Had  the  plaintiff  shown  that  he  had  an  interest  in  the 
property,  still  he  has  not  shown  that  any  improper  use 
was  being  made  of  it.  The  allegation  is  that  it  was  about 
being  sent  out  of  the  jurisdiction  of  the  Court  In  the 
absence  of  any  averment  that  it  was  being  sent  to  any 
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improvident  or  wrongful  destination,  we  are  to  presume,   May  Twm, 
from  the  nsnal  course  of  business,  that  it  was  to  be  sent      ^^*^* 
to  market ;  just  where  it  should  have  gone  as  well  for  the    Waixaob 
interest  of  the  defendants  as  of  the  plaintiff,  if  he  had  any     HcVbt. 
in  the  property. 

The  injunction  ought  not  to  have  been  allowed  without 
notice.  The  statute  is  as  follows:  "No  injunction  shall 
be  granted  until  it  shall  appear  to  the  Court  or  judge 
granting  it,  that  some  one  or  more  of  the  opposite  party 
concerned  has  had  reasonable  notice  of  the  time  and  place 
of  making  the  application ;  except  that  in  cases  of  emer- 
gency, to  be  shown  in  the  complaint,  the  Court  may  grant 
a  restraining  order  until  notice  can  be  given,  and  hearing 
thereon."    2  R.  S.  1852,  p.  60,  s.  139. 

The  restraining  order  contemplated  by  this  section  is 
limited  in  its  operation,  and  extends  only  to  such  reason- 
able time  as  may  be  necessary  to  notify  the  adverse  paxty. 
Temporary  injunctions  are  usually  granted  in  vacation, 
and  in  terms  they  continue  in  force  until  the  further  order 
of  the  Court,  which  is  firequentiy  several  months;  and  such 
is  the  character  of  the  order  in  this  case.  It  is  shown  to 
have  been  made  without  notice  to  the  opposite  party. 

An  injunction  is  the  strong  arm  of  the  Court,  and  should 
never  be  resorted  to  but  upon  necessity.  LofUghUn  v.  Lc^ 
masco  OUpy  aniej  p.  228.  It  should  never  be  allowed,  in 
the  first  instance,  except  upon  a  case  clearly  made,  show- 
ing an  equitable  right  to  the  interference  of  the  Court, 
and  good  ground  to  apprehend  such  loss  or  damage  as  can 
not  be  compensated  for,  and  then  not  until  the  opposite 
party  has  had  notice. 

The  granting  of  this  injunction  and  appointment  of  a 
receiver,  without  showing  an  equitable  right,  or  any  danger 
of  loss  or  injury,  and  without  notice,  was  wholly  irregular, 
and  the  order  of  the  Circuit  Court  must  be  reversed. 

Per  Curiam, — The  order  of  the  Circuit  Court  is  reversed, 
with  costs.  Cause  remanded,  with  instructions  to  the  Cir- 
cuit Court  to  dismiss  the  suit. 

D.  D.  PraU  and  &  C.  Taberj  for  the  appellants. 

jB;  p.  Biddk  and  B.  W.  Peters j  f<n:  the  appellee. 
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Mitj  Tmiiy 

^^*^*  Chasb  v.  Kendall. 

Cbasb 
KsmIdaix..  ^  reviewing  a  deddon  of  the  Ciraiit  Cowt,  upon  the  mere  wei^t  of  eri- 
dence,  eveiy  xeMonable  intendment  is  to  be  indulged  in  faTor  of  the  yerdicti 
and  the  decision  will  not  be  rerereed  if  it  can  be  sustained  bj  any  fair  con- 
ttraction  of  the  testimonj;  bnt  if,  npon  a  caieftii  lericw  of  the  eTidenoe, 
the  jndgment  can  not  be  reconciled  with  the  proof,  it  will  be  rerersed. 
After  the  dissolution  of  a  partnership  the  firm  is  not  bound  bj  the  new  con- 
tracts of  a  partner,  although  he  was  authorized  to  settle  &e  business  of  the 
firm ;  nor  has  a  partner  a  right,  without  the  consent  of  his  co-partner,  ex- 
press or  implied,  to  appropriate  the  proper^  or  efiiscts  of  the  firm  to  bu 
separate  use. 
A.,  B.  and  C.  being  partners,  C.  retired  from  the  fixm,  and  the  business  of  the 
firm  was  wound  up  bj  A,  and  B,  The  firm,  and  also  A.  and  C.  indiTi- 
dually,  were  indebted  to  D.  and  E.,  another  firm,  and  the  latter,  as  partners 
and  also  indiyidually,  were  indebted  to  the  firm  of  A,,  B.  and  C.  Alter 
C/s  retirement  from  the  lastruamed  firm,  A.,  in  a  settlement  with  D.,  in 
which  the  said  seTeral  indiyidual  and  partnership  accounts  of  the  parties 
were  blended,  gave  a  note  payable  to  Z>.  and  E.,  in  the  name  of  the  firm  of 
A.,  B,  and  C,  for  a  balance  found  due,  upon  the  accounts  thus  blended,  to 
Z>.  and  E.  B,  afterwards  paid  part  of  the  note  and  repeatedly  promised  to 
pay  the  balance.  Held,  that  B.  thereby  ratified  the  act  of  A.,  and  that  A. 
and  B.  were  liable  for  the  payment  of  the  note. 

JViei*»y,         APPEAL  from  the  Tippecanoe  Circuit  Court 

O00KIN8,  J« — Chase  J  as  the  assignee  of  Robinson^  brought 
suit  before  a  justice  of  the  peace  against  Oeoi^e  Merkle 
and  Francis  G.  Kendallj  on  a  promissory  note  signed  Jtfer- 
kle^  KendaU  Sf  Co.,  dated  March  24,  1842,  for  149  dollars 
and  39  cents.  There  were  two  credits  on  the  note,  one  of 
50  dollars,  and  the  other  of  15  dollars*  Process  was  not 
served  upon  MerkU.  KendaU  pleaded  the  general  issue 
under  oath.  The  plaintiff  obtained  a  judgment  before  the 
justice,  from  which  the  defendant  appealed  to  the  Circuit 
Court,  where  there  was  a  trial  by  the  Court,  finding  for 
the  defendant,  motion  for  a  new  trial  overruled,  and  judg- 
ment    Chaae  appeals. 

From  the  evidence,  all  of  which  is  embodied  in  the 
record,  it  appears  that  previous  to  October,  1840,  George 
Merkle,  Jacob  Merkle  and  Francis  G.  Kendall,  the  appel- 
lee, had  been  partners  in  the  business  of  merchandising  at 
Delphi.  About  that  date  George  Merkle  bought  out  the 
interest  of  Jacob  Merkle,  who  withdrew  from  the  fimu 
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There  is  some  conflict  in  the  evidence  as  to  whether   ^y  ^«»> 
Oeorge  Merkle  and  Kendall  continued  business  together      ^^^* 
after  the  dissolution  of  the  fibrm  by  the  withdrawal  of  Jotcab      Gbass 
Merkle;  but  they  were  embarrassed,  and  little,  if  anything,    Kbvdau.. 
was  done  except  to  wind  up  the  business  of  the  partner^ 
ship,  which  was  done  by  Oeorge  Merkle.    Allen  and  Rob* 
inson  were  partners  in  the  practice  of  law,  and  transacted 
business  for  the  firm,  and  for  Oeorge  and  Jacob  Merkle  in* 
dividually,  and  for  them  jointly;  all  of  which  they  charged 
to  the  firm.    Alien  and  Robinson  were  jointly  and  each 
separately  indebted  to  Merkle^  Kendall  (Sf  Co.j  for  goods, 
and  for  moneys  received  in  the  course  of  their  business. 

On  the  24th  of  Marchj  1842,  Allen  and  Robinson  having 
previously  dissolved,  Robinson  and  George  Merkle  had  a 
settlement  of  the  accounts  of  both  firms,  in  which  Robin- 
son  charged  Merkle,  Kendall  Sf  Co.  with  all  fees  and  ser> 
vices  rendered  to  the  firm,  and  to  Oeorge  and  Jacob  Merkle 
individually,  and  Oeorge  Merkle  charged  AUen  and  Robin^ 
son  with  the  accounts  of  the  firm  against  each  of  them 
separately,  as  well  as  their  account  against  them  jointly; 
and  for  the  balance  found  due  upon  so  adjusting  the 
accounts,  he  gave  Robinson^  in  his  own  name,  the  note 
sued  on*  Robinson  testifies  that  Kendall  often  promised 
to  pay  the  note,  and  paid  15  dollars  on  it,  which  is  cre- 
dited August  9, 1842,  at  which  time  he  promised  to  pay 
the  balance  soon.  Jacob  Merkle  testified  that  he  knew 
nothing  of  the  giving  of  the  note  until  two  years  after  its 
date,  when  Robinson  called  on  him  for  payment,  and  he 
refused  to  recognize  it.  Allen  testified  that  Allen  and 
Robinson  charged  the  firm  of  Merkle,  Kendall  if  Co^  witii 
all  services  rendered  to  any  member  of  the  firm,  but  fre« 
quently  designated  on  their  books  for  whom  the  service 
was  rendered,  to  enable  them  to  arrange  the  matter  among 
tiiemselves ;  that  of  their  account,  amounting  to  417  dol- 
lars and  50  cents,  the  sum  of  110  dollars  was  for  services 
rendered  to  Oeorge  Merkle,  and  40  dollars  for  services  ren- 
dered to  Oeorge  and  Jacob  Merkle,  in  which  Kendall  was 
not  interested.  On  the  other  side,  Oeorge  Merkle,  acting 
for  his  firm,  charged  AUen  and  Robinson  with  the  private 
Vol.  VI^20 
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Uaj  Tem,  acoount  of  Allen,  amounting  to  49  dollais  and  81  cents,  of 
^^*^*  JRoMifoiiy  10  dollars  and  32  cents,  and  an  acoount  in  favor  of 
CuAMM      Kendall  against  Allen,  assumed  by  MerUe,  Kendall  Sf  Co^ 

KmxiA.  of  5  dollars  and  23  cents.  The  residue  of  the  accounts, 
on  both  sides,  were  properly  chargeable  to  the  respective 
firms.  He  further  stated  that  when  Allen  and  Robinson 
dissolved,  the  latter  took  their  books  and  collected  what 
was  due  upon  them,  and  he  had  not  seen  them  since; 
that  George  Merkk  settled  the  business  of  their  firm,  but 
that  he  did  not  attend  to  business  much  after  1840,  having 
become  dissipated,  worthless  and  insolvent;  that  the  dis- 
solution of  Merkle,  Kendall  Sf  Co*  was  known  to  AlUn  and 
JZoMmou;  that  they  supposed  the  goods  they  got  of  the 
firm  were  paid  for  in  the  way  of  services ;  that  he,  as  the 
administrator  of  an  estate,  paid  Kendall  15  dollars,  which 
he  paid  to  BxMnson  on  the  note,  knowing  it  to  be  the 
money  of  the  firm,  the  three  being  together;  and  that  the 
keeping  of  the  books  of  AUen  and  Bjcbinton  by  the  latter, « 
was  not  with  his  consent  expressly  given,  though  he  had 
an  equal  right  to  them. 

In  reviewing  a  decision  made  in  the  Circuit  Court,  upon 
the  mere  weight  of  evidence,  every  reasonable  intendment 
in  fiivor  of  the  verdict  is  to  be  indulged,  and  we  do  not 
feel  justified  in  reversing  a  decision  which  can  be  sus- 
tained upon  any  fidr  construction  of  the  testimony;  but 
after  having  carefully  reviewed  the  evidence  in  this  case, 
we  are  unable  to  see  how  the  judgment  below  can  be 
reconciled  with  the  proof. 

We  do  not  intend  to  question  the  well-settled  doctrine, 
that  after  the  dissolution  of  a  partnership  the  firm  is  not 
bound  by  the  new  contracts  of  a  partner,  although  author- 
ized to  settle  the  business  of  the  firm.  Yandes  v.  Lefavoutj 
2  Blackf.  371.— BimiUon  v.  Seaman,  1  Ind.  R.  185.  Nor 
has  one  partner  a  right,  without  the  consent  of  his  co- 
partner, express  or  implied,  to  appropriate  the  property  or 
efTects  of  the  firm  to  his  separate  use.  Story  on  Partner- 
ship, s.  102,  notCd — li^  s.  132.  In  the  settlement  between 
Oeorg'e  Merkle  and  RtMnson,  which  resulted  in  the  giving 
of  the  note  which  is  the  foundation  of  this  action,  two 
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partnership  transactions  were  attempted  to  be  adjusted,   ^y  1*01111, 
one  by  Robinson  as  the  partner  of  AUen^  and  the  other  by      ^^^* 
Merkle  as  a  partner  of  the  firm  of  Merkky  Kendall  Sf  Co^      Cham 
On  the  part  of  the  latter,  there  can  be  no  doubt,  from  the    Eirpaix. 
evidence,  that  they  were  bound  by  the  transaction*    J2zcoi 
Merkle  had  withdrawn  from  the  firm,  and,  as  he  testifies, 
had  sold  his  interest  in  the  concern  to  George  Merkle. 
The  repeated  promises  of  Kendall  to  pay  the  note,  and 
the  actual  payment  of  15  dollars  upon  it,  the  first  proved 
by  the  plaintiff's  witness,  and  the  last  by  the  witnesses  of 
both  parties,  amount  to  a  ratification  of  the  unauthorized 
act  of  George  Merkle  by  KendalL     The  act,  of  course, 
bound  George  Merkle^  and  there  was  no  attempt  to  en- 
force the  note  against  the  retired  partner. 

On  the  other  side,  the  evidence  shows,  if  not  an  author- 
ity on  the  part  of  Robinson  from  his  partner  Allen,  at  least 
a  ratification  by  the  latter  of  his  acts.  Allen  testifies  that 
Robinson  took  the  books  and  collected  the  debts  due  the 
firm,  to  which  it  appears  he  made  no  objection;  and  we 
can  not  imagine  that  a  practising  attorney,  who  was  of 
course  fully  aware  of  his  rights,  would  stand  by  and  per- 
mit his  co-partner  to  appropriate  the  entire  effects  of  the 
<x>ncern  to  his  own  use  without  authority  or  right  He 
states  his  understanding,  also,  that  the  private  accounts  of 
himself  and  Robinson  were  paid  for  in  the  services  they 
were  rendering.  This  shows  that  so  far  as  the  accounts 
were  concerned,  they  were  settled  according  to  the  under- 
standing of  Alien,  and  it  fiomishes  a  strong  implication 
that  Robinson  had  authority  to  make  the  settiement  in  the 
manner  it  was  done.  If  the  case  rested  here,  however, 
we  should  not  disturb  the  verdict  But  Allen  testifies  that 
he  and  Kendall  and  Robinson  were  together  at  a  Probate 
Court,  when  he,  as  the  administrator  of  an  estate  which 
was  indebted  to  Merkle,  Kendall  Sf  Co.,  paid  Kendall  15 
dollars,  which  Kendall  there  paid  Robinson  on  the  note. 
To  this  there  is  no  pretence  that  any  objection  was  made. 
If  Robinson  had  no  right  to  receive  the  money  on  the  note, 
it  would  have  been  a  fraud  upon  Merkle,  Kendall  Sf  Co. 
tot  Allen  to  stand  by,  and  without  objection  let  the  money 


308  CASES  IN  THE  SUPREME  COURT 

ICay  Tenn,  be  so  paid.     Suppose  AUen  and  Bobimam  were  to  sue 

*°^*      them  on  the  aocounty  and  thiB  fiwjt  were  proved;  can  it  be 

Bwo       doubted  that  it  would  defeat  a  recovery?    We  think  it 

Tbb  Stati.  was  a  ratification;  and  we  are  not  able  to  resist  the  oondup 

sion  that  although  the  settlement  made  by  George  MerJde 

and  Robinson  may  possibly  have  been  unauthorized,  the 

transaction  was  ratified  by  Kendall  on  one  side,  and  by 

AUen  on  the  other. 

Per  Ounam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  with  instructions  to  the  Circuit  Court 
to  grant  the  plaintiff  a  new  trial  on  the  payment  of  the 
costs  in  the  Circuit  Court. 
JEC  W.  Chase  J  for  the  appellant 
G.  &  Orth  and  jEL  Ja:  Brackettj  for  the  appellee. 


Rbno  i;.  The  State  on  the  relation  of  Ackerett. 

A  CMue  was  sabmitted  after  Hoy  28, 1858,  aod  before  tbe  statnle  dkpeuing 
with  printed  briefs  was  enacted,  on  a  general  assignment  of  errors,  withont 
brief.  Held,  that  the  fidlnre  to  spedfy  anj  error  was  a  tadt  admission  thai 
none  existed. 

^V««%>         ERROR  to  the  Jackson  Circuit  Court. 

Stuabt,  Jd — This  case  stands  submitted  since  Map  28, 
1853,  on  a  general  assignment  of  errors,  without  briefl 

The  failure  to  spedfy  any  error  is  a  tacit  admission  that 
none  exists. 

Per  Curiam. — The  judgment  is  affirmed,  with  10  per 
cent,  damages  and  costs. 

J^.  Emerson^  for  the  plainti£ 

W.  T.  Otto,  for  the  state. 
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Hay  Term, 

Lamson  r.  Falls.  ^^^' 

I«^iMOK  I  6  aool 

Boll  for  foredorare.    The  mortgage  mm  gi^en  to  secnie  the  payment  of  a       itZxm  — 

note.  To  a  pangnph  of  the  aafwer  setting  up  that  neither  the  note  and 
mortgage,  nor  oopies  thereof,  had  been  filed  with  the  complaint,  the  plaintiff 
replied  that  the  note  and  mortgage  were  left  in  the  clerk's  office  when  the 
oomplaint  waa  filed.    Held,  on  demnrrer,  that  the  reply  was  insnffident. 

A  reply  is  only  necessary  when  new  matter  is  set  up  In  tiie  answer. 

▲  demurrer  to  a  reply  was  erroneously  OTerruled,  but  tiie  issue  tendered 
by  the  reply  was  complete  without  it.  Hdd,  that  the  error  was  unim- 
portant 

Tike  copy  of  a  written  Instnmient  upon  which  a  pleading  is  founded  is  "filed 
with  the  pleading/'  within  the  meaning  of  the  B.  8. 185S,  if  it  is  set  out 
CR  hoe  verba  in  the  pleading. 

Suit  by  the  assignee  of  a  note  and  of  a  mortgage  giren  to  secure  it,  for 
foredosnre.  Answer,  that  the  plaintiff  waa  not  the  real  party  in  interest 
JEW,  tiiat  the  answer  was  insufficient 

Intarogatories  were  filed  to  elicit  eridence  in  support  of  a  paragraph  of  an 
answer  which  was  itself  insufficient  Hdd,  thai  an  exception  to  the  inter- 
rogatories was  correctly  sustained. 

APPEAL  from  the  Wioj/ne  CSrcmt  Cotirt  ISTS^' 

Davison,  J. — The  complaint  states  that  Lamson  exe* 
cated  a  note,  and  a  mortgage  to  secure  its  payment,  to 
one  Estepy  who  assigned  each  of  them  to  Falls;  also  that 
the  original  note  and  mortgage  were  filed  with  the  com- 
plaint; in  which  they  are  set  forth  in  Iubc  verba.  The 
prayer  is  that  the  mortgage  be  foreclosed,  &;c. 

The  defendant,  in  his  answer,  set  np,  1.  That  Estep^  and 
not  FallSy  is  the  real  party  in  interest  in  this  suit.  2.  That 
he  has  folly  paid  said  note.  3.  That  the  original  note  and 
mortgage,  or  copies  thereof,  were  not  filed  with  the  com- 
plaint 

The  defendant  also  filed  three  intenrogatories,  to  each 
of  which  he  required  the  plaintiff's  answer  on  oath,  viz., 
1.  State  whether  Estep  is  not  the  real  party  in  interest 
in  this  snit?  2.  Did  yon  pay  Estep  any  consideration  for 
the  assignment  of  said  note  ?  3.  Have  you  any  interest 
in  this  suit,  and,  if  so,  what  amount,  and  when  did  it 
accrue? 

To  the  first  paragraph  of  the  answer  the  plaintiff  demurs 
fed,  and  for  cause  alleged  generally  that  it  contained  no 
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May  Tcnn,   defence,  &C.     There  was  a  reply  in  denial  of  the  second ; 

^^*^'      and  to  the  third  he  replied  that  the  note  and  mortgage 

I«A»o«     were  left  in  the  derk's  office  when  the  complaint  was  filed, 

Faias.      and  when  the  defendant  called  for  them  he  was  informed  by 

'  the  clerk  that  they  were  there  and  he  could  haye  them,  &c 

To  this  reply  there  was  a  demurrer,  on  the  alleged  ground 

that  it  neither  admits  nor  denies  the  allegation  in  said 

third  paragraph,  nor  does  it  set  up  any  new  an^  sufficient 

matter  in  avoidance.    Subsequently  the  plaintijBT  amended 

his  third  reply  by  the  addition  of  these  words :  "  And  the 

said  note  and  mortgage  were  on  the  22d  of  August,  1853, 

marked  filed  by  the  clerk."    Thereupon  the  Court  over^ 

ruled  the  demurrer. 

The  plaintiff  also  excepted  to  the  interrogatories,  on  the 
ground  that  the  defendant  was  not  entitled  to  the  relief 
sought,  which  exception  was  sustained.  The  demurrer 
was  then  sustained  to  the  first  paragraph  of  the  answer. 
The  cause  was  submitted  to  the  Court  for  trial,  which 
resulted  in  a  decree  for  the  plaintiff. 

Was  the  demurrer  to  the  plaintiff's  reply  properly  over- 
ruled? 

The  code  provides  that  ^when  any  pleading  is  founded 
on  a  written  instrument  or  account,  the  original  or  a  copy 
thereof  must  be  filed  with  the  pleading."  2  R.  S.  1852, 
p.  44.  To  file  a  paper  ^is  considered  an  exhibition  of  it 
to  the  Court,  and  the  clerk's  office  in  which  it  is  filed 
represents  the  Court  for  that  purpose.  It  is  effected  by 
delivering  the  paper,  indorsed  with  the  title  of  the  cause 
and  the  attorney's  name,  to  the  derk  of  the  Court  in  which 
the  action  is  pending,  who  marks  it  ^filed,'  adding  the  date, 
and  deposits  it  under  the  proper  head  among  the  papers  or 
files  in  his  office."  2  Burrill's  Law  Die,  p.  489.  It  is  said 
that  the  averment  in  the  reply,  viz.,  ^Hhat  the  note  and 
mortgage  were  left  in  the  clerk's  office  when  the  complaint 
was  filed,"  should  be  considered  evidence  of  the  filing. 
We  think  differently.  The  provision  above  quoted  seems 
to  be  imperative.  It  requires  the  instrument,  or  a  copy  of 
it,  to  be  filed  with  the  pleading.  The  mere  leaving  the 
instrument  with  the  complaint  would  not  be  within  the 
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intent  of  the  statute^    It  should  be  left  for  a  pnipoae,  viz.,  ^7  Tttm, 
as  part  of  the  case.    The  purpose  of  leaving  the  note  and      *^^ 
mortgage,  should  have  been  stated  in  the  reply  as  a  fact,     I«^m>h 
and  not  left  to  inference.  Falu. 

But  was  the  reply  at  all  necessary  to  complete  the  issue 
relative  to  the  question  of  filing  the  instruments?  If  not, 
then  it  vsras  redundant,  and,  of  course,  obnoxious  to  that 
objection.  It  is  evident  that  the  reply  did  not  set  up  new 
matter  in  avoidance,  because  the  complaint  expressly  avers 
that  the  note  and  mortgage  were  filed  with  the  pleadings, 
which  averment  is  directly  denied  by  the  answer.  Herei 
then,  was  an  issue  complete  in  itself  without  any  rejdy. 
The  answer  contains  no  new  matter  in  relation  to  the 
filing  of  the  inslaruments,  and  a  reply  is  only  admissible 
when  new  matter  is  set  up  in  the  answer.    2  R.  S.,  p.  42. 

The  demurrer  was  weU  taken ;  but  the  error  committed 
by  overruling  it  can  not  be  allowed  to  reverse  the  judg- 
ment, as  a  £ur  trial  on  the  merits  of  the  cause  could  not 
have  been,  in  any  degree,  impeded  by  the  ruling  of  the 
Court,  2  B.  8.,  pp.  50,  163.  The  complaint  contains 
literal  copies  of  the  note  and  mortgage.  These  were  evi* 
dently  filed  with  the  complaint  when  the  suit  was  com* 
menoed;  and  this,  it  seems  to  us,  was  a  sufficient  filing 
of  a  copy  of  the  instrument,  vrithin  the  meaning  of  the 
statute.  No  doubt  the  object  of  the  provision  was  to 
give  the  defendant  an  opportunity,  at  the  earliest  stage  of 
the  proceeding,  to  inspect  the  subject-matter  on  which 
the  plaintiff  grounded  his  action.  This  purpose  is  well 
attained  by  setting  out  in  the  complaint  a  true  copy  of 
the  instrument,  and  filing  both  at  the  same  time.  The 
record  shows  that  in  the  present  case  this  has  been  done. 
No  injury  could,  therefore,  result  to  the  defendant  firom  the 
action  of  the  Court  in  overruling  the  demurrer. 

The  next  inquiry  is,  was  the  demurrer  to  the  first  clause 
in  the  answer  correctly  sustained? 

«« Every  action  must  be  prosecuted  in  the  name  of  the 
real  party  in  interest"  2  R.  S.,  p.  27.  The  appellee  con- 
tends that  the  assignment  of  the  note  and  mortgage  being 
admitted,  his  right  to  sue  can  not  be  controverted;  that 
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Hay  Tern,  the  statute  enables  the  Ixiie  owner  to  sue,  but  it  does  not 
^^^-      forbid  a  snit  by  one  who  appears  to  be  the  legal  owner. 
Swiiro  This  position  is  not  strictly  correct.    The  law  is  im- 

Cbovbb.  perative  that  the  party  in  interest  mnst  be  the  plaintiff 
But  the  real  question  to  be  considered  is,  does  the  first 
paragraph  of  the  answer  su£Scientiy  show  that  Falls  is 
not  that  party?  It  simply  says  that  Estep^  and  not  Falls, 
is  the  real  party  in  interest ;  but  this  is  said  in  the  face  of 
the  assignment,  the  effect  of  which  is  to  deprive  Estep  of 
all  interest  in  the  subject  of  the  suit.  By  tiie  statute  the 
assignee  of  a  note,  &c^  is  specially  authorized  to  sue  in 
his  own  name,  and  such  assignment  is  ftdl  proof  of  his 
titie  until  specifically  denied.  1  B.  S.,  p.  378.  The  defect 
in  the  paragraph  in  question  is,  that,  in  effect,  it  admits 
the  assignment  of  the  note  and  mortgage,  but  does  not 
contain  such  a  statement  of  facts  as  would  enable  the 
Court,  in  view  of  the  assignment,  to  say,  as  matter  of 
law,  that  FaUs  is  not  the  real  party  in  interest.  We  are 
not  prepared  to  say  that  a  denial  of  the  assignments  is  the 
only  mode  of  averment  that  would  render  the  pleading 
effective.  What  we  decide  is,  that  the  first  paragraph  of 
the  answer,  as  it  now  stands,  is  defective,  and  constitutes 
no  defence  to  the  action.    Arthur  v.  Brooks^  14  Barb.  533. 

From  what  has  been  said,  it  follows  that  the  defendant 
had  no  right  to  the  discovery  sought  by  his  interrogatories. 
The  plaintiff^s  exceptions  were  correctiy  sustained. 

Per  Ouriam. — The  judgment  is  affirmed,  with  5  per 
cent  damages  and  costs. 

J.  &  Netmnan  and  J.  P.  SiddaU^  for  the  appellant. 

J.  Perry^  for  the  appellee. 


EwiNo  r.  Grouse. 


Conrts  of  equity  do  not  generally  Tiew  time  as  of  the  essenoe  of  a  contract; 
bat  if  it  appears  from  the  terms  of  the  contract  or  the  conduct  of  tiie 
parties,  that  the  design  of  tho  parties  was  to  render  it  essential,  it  will  be  so 
regaided. 


OP  THE  STATE  OF  INDIANA.  318 

APPEAL  from  the  CUnian  Cmmit  Court  Mii^  Tem. 

Davison,  X — This  was  a  suit  in  equity  for  the  spedfic      "i^SS. 
performance  of  a  contract  to  convey  real  estate.    Euring^      Ewnro 
on  the  24th  of  Aprils  1852,  executed  to  Orouse  the  follow-     Cbousx. 
ing  instniment :  7W*fay 

^<  Received  this  day  of  Darnel  B.  Grouse  100  dollars,  as  Jtma  5. ' 
part  payment  of  certain  lands,''  (describing  them,)  ^which 
I  have  at  this  date  sold  to  him  for  4,000  dollars,  to  be  paid 
as  follows:  900  doUars  by  the  first  day  of  October  next; 
1,000  dollars  on  the  first  of  Januariff  1858 ;  and  the  re* 
mainder  in  two  equal  annual  payments.  On  the  receipt 
of  the  first  payment  and  the  execution  of  a  mortgage  on 
the  above-described  property,  I  bind  myself,"  fee,  "to  exe- 
cute and  deliver  to  Orouse  a  deed  in  fee  for  said  lands. 
Should  Orouse  fail  to  make  the  first  payment  promptly, 
the  herein  receipted  100  dollars  shall  be  considered  a  for- 
feiture on  the  part  of  OrousCj  and  all  obligation  on  my 
part  be  null  and  void,     llamas  Ewing!^ 

There  is  in  the  record  an  agreed  statement  of  facts, 
which  is  as  follows:  At  the  time  of  the  above  contract, 
Orouse  held  from  Ewing  a  few  acres  of  said  lands,  under 
an  unexpired  lease,  which,  by  their  mutual  assent,  was 
then  cancelled.  The  parties  met  on  the  2dth  of  Septem^ 
berj  1852.  On  that  day  Ewing  and  wife  executed  a  deed 
in  fee  simple  for  the  premises  to  Orouse^  who  then  made 
his  notes  to  Ewing  for  3,000  dollars ;  also  a  mortgage  on 
the  same  lands  to  secure  their  payment;  all  of  which  were 
deposited  with  one  John  EL  Smithy  who,  by  agreement, 
was  constituted  the  agent  of  both  parties.  Smith  was  to 
deliver  over  the  deed,  notes  and  mortgage  to  the  parties 
respectively  entitled  to  them,  on  the  payment  by  Orouse 
of  the  said  900  dollars  on  the  1st  of  October^  1852.  At 
that  time,  viz.,  the  25th  of  September^  Ewing  told  Orouse 
that  his  personal  property  was  advertised  for  sale  on  the 
2d  of  October  J  and  he  expected  to  start  for  Wisconsin  on 
the  fourth  of  that  month ;  that  he  could  not  move  unless 
he  got  his  money;  and  if  he,  Ewingy  did  not  get  it,  he 
would  move  into  the  house  on  the  premises.  Orouse^  in 
reply,  told  him  that  he  should  not  be  disappointed. 
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Mmj  Tent,  On  the  second  day  after  the  deed,  dec,  were  deposited 
^Q^*  with  Smithy  Grouse  started  for  Ohio  on  bnsiness.  At  that 
Bwixo  time  he  held  two  notes,  one  for  600  dollars  and  another 
Clouni.  f<^  300  dollars,  both  due  and  on  reliable  men,  each  of 
whom  promised  the  money  by  the  1st  of  October.  Before 
leading  he  directed  his  agents  not  to  £ail  in  getting  the 
money  for  Ewing;  if  not  on  the  notes,  by  some  other 
means.  Ewimg^  on  the  said  1st  of  October ^  demanded  the 
900  dollars  of  Growths  agents,  when  he  was  told  by  them 
that  it  could  not  be  raised;  that  there  was  nothing  bat 
promises  for  it,  and  they  could  not  be  relied  on;  that  he 
was  then  safe,  and  they  would  advise  him  to  keep  him* 
self  safe.  Smitk  then  delivered  the  deed  deposited  with 
him  to  Eteingj  who  declared  the  contract  no  longer  obliga- 
tory, and  that  he  would  take  possession  of  the  premises. 
He  stopped  the  sale  of  his  personal  property  and  on  the 
next  day  took  possession*  After  tins,  on  the  fifth  of  the 
same  month,  one  of  Orouse^s  agents  tendered  the  900  dol- 
lars in  bank  paper,  and  also  the  notes  and  mortgage ;  but 
Ewing  refused  them,  saying  it  was  too  late,  that  he  was 
no  longer  bound,  and  that  the  bank  bills  were  no  money  at 
all — ^nothing  but  rags.  Afterwards,  and  before  the  insti- 
tution of  this  suit.  Grouse  tendered  900  dollars  in  specie, 
and  it  being  refused  by  Emngj  deposited  it  in  the  derk's 
office  of  said  Court 

It  was  proved  that  Grouse  did  work,  such  as  grubbing 
and  cutting  down  underbrush  on  the  premises,  which  cost 
him  50  dollars,  but  which  was  of  no  value  to  Eunng. 
The  lands,  at  the  time  of  the  contract,  were  in  possession 
of  a  tenant  of  Ewingy  whose  term  expired  on  the  said  1st 
of  October. 

The  bill  prayed  that  a  specific  performance  of  the  con* 
tract  be  enforced  against  Ewing;  and  the  Court  on  a  final 
hearing  rendered  a  decree  in  accordance  with  the  prayer. 

The  proofs  clearly  show  that  the  vendee  failed  to  pay  or 
tender  the  900  dollars  on  the  day  stipulated;  but  he  con* 
tends  that  the  language  of  the  contract  relative  to  the  for- 
feiture,  viz.,  ^should  Grouse  fail  to  make  the  first  payment 
promptlyi^  &a,  does  not  confine  it  absolutely  to  the  day; 
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tiiat  in  ordinary  parlance,  to  pay  ^promptly^  ia  to  pay  on   May  Tem, 
tiic  day  the  money  is  due  or  ahcnUy  after.  191^. 

This  position,  it  seems  to  ns,  is  not  strictly  correct.  Bwnro 
The  contract  stiptdates  that  the  money  shall  be  paid  by  Cboubb. 
the  first  day  of  October.  And  we  perceive  nothing  in  the 
force  of  the  term  promptly  sufficient  to  extend  the  day  of 
payment  beyond  that  period.  From  the  whole  contract, 
it  is  evident  that  the  parties  intended  to  limit  the  time  of 
payment  of  the  900  dollars  to  the  day  specifically  named ; 
and  the  word  ^promptlp^*  must  be  so  construed  as  to  be 
consistent  with  their  intention. 

The  main  point  of  inquiry  is,  whether  the  vendee  is 
entitled  to  a  specific  performance  ?  Having  failed  to  per* 
form  at  the  time  agreed  on,  he  could  not  have  sustained  a 
remedy  at  law.  But  Courts  of  Equity  do  not  generally 
view  time  as  being  of  the  essence  of  the  contract,  unless 
it  appear  from  its  terms  or  the  conduct  of  the  parties  that 
the  design  of  the  contractors  was  to  render  it  essentiaL 
7  Blackf.  227.-2  Story's  Eq.  Jur.,  s.  776—1  Sugden  on 
Vendors  426.  "In  the  ordinary  case  of  the  purchase  of 
an  estate,  the  general  object  alone  is  the  sale  for  a  given 
sum,  and  the  stipulation  as  to  the  day  of  payment  in  truth 
means  that  the  purchase  shall  be  completed  within  a  rea- 
sonable time.  But  where  it  necessarily  follows  from  the 
nature  and  circumstances  of  the  contract,  that  the  parties 
intended  to  stipulate  for  a  particular  thing  to  be  done  at  a 
particular  time,  such  a  stipulation  should,  even  in  a  Court 
of  Equity,  be  carried  literally  into  effect." 

There  is,  indeed,  something  peculiar  in  the  language  of 
the  present  contract.  It  provides  for  a  special  forfeiture 
in  case  the  money  should  not  be  paid  promptly^  and  then 
declares  that  in  the  event  of  such  failure  to  pay,  "all  obli- 
gation*' on  the  vendor's  part  shall  be  "null  and  void." 
These  provisions  seem  to  show  that  the  parties,  at  the 
time  of  the  sale,  contemplated  a  literal  performance  within 
the  period  named.  But  suppose  this  view  to  be  incorrect, 
we  think  their  subsequent  conduct  afibrds  sufficient  proof 
that  both  of  them  regarded  and  "expressly  treated"  the 
time  agreed  on  for  the  payment  of  the  900  dollars  as  an 
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Mmj  Term,   essential  element  in  the  contract    This  condnsion  is  not 
1855.      doubtftil  when  the  various  transactions  which  oocnired  be- 


Cablxslb    tween  the  parties  on  the  25th  of  September  are  considered. 


T. 


Thb  T^beb-  Grouse  was  then,  in  effect,  reminded  that  ^  the  time  ^  was 
Bi^(Mro^  material,  and  his  reply  indicates  that  he  so  understood  it 
Railroad  And  moreover  when  Ewing  was  advised  by  Grousers  agents 
that  the  money  could  not  be  raised,  it  appears  to  us  that 
he  had  a  perfect  right  to  abandon  the  contract  Whether 
the  vendee  can  or  not  recover  the  money  advanced  when 
the  contract  was  executed,  or  for  improvements  made  on 
the  lands,  are  questions  that  do  not  arise  in  the  record^ 
and  upon  which  no  opinion  is  given. 

What  we  decide  is,  that  the  complainant  has  not  made 
such  a  case  as  entitles  him  to  a  specific  performance. 
Slaughter  v.  Harris^  1  Ind.  238. 

Per  Curiam^ — The  decree  is  reversed  with  costs.  Cause 
remanded,  &c. 

EL  Allen  and  X  F.  Suit^  for  the  appellant 

S.  A.  Buff,  R.  C  Oregor^j  JR.  Janes  and  J.  W.  Blake^  for 
the  appellee. 


Carlisle  v.  The  Terre-Haute  and  Richmond  Bail- 
road  Company. 

A»,  hj  hifl  note,  promised  to  pay  to  tbe  Terre-Haute  and  Richmond  BaHroad 
Company  200  dollars,  in  consideration  that  they  would  locate  their  depot  on 
block  94  in  IndianapoUe,  to  be  paid  when  tiie  companj  shonld  oommenee 
the  constraction  of  the  depot  VlThen  the  note  was  given  the  line  of  road 
pcoTided  for  bj  the  charter  of  said  companj  extended  from  Terre-Bimie^ 
through  IndianapoUe,  to  Bkkmond,  a  distance  of  150  mUes.  The  companj 
afterwards  procured  from  the  legislature,  and  accepted,  an  alteration  of  titeir 
charter,  bj  which  their  line  of  road  was  limited  to  die  distance  between 
Terr^HaOte  and  IndianapoUe^  behig  thus  reduced  in  length  one-half,  and  die 
other  part  of  the  line  was  placed  under  a  separate  corporation  denominated 
the  Indiana  Central  BaUway  Company,  which  constructed  its  road,  and 
located  its  depot  in  another  part  of  Indianapolig,    The  fizst-named  company 
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ooDBtniefeed  a  frdi^t-depot  alone  on  nid  block  94.    A,  was  not  a  stock-  May  Tenn, 

bolder  in  die  oompanj  nor  a  party  to  tbe  diarter.  1855* 
EM^  diat  by  the  alteration  of  the  charter  of  the  Tem-EauU  and  Richnumd 


RaSroad  Compcaof  and  the  acceptance  thereof  by  the  company,  the  company     ^^^^UB 
became  substantially  a  different  corporation  and  were  unable  to  perform  the  Thb  TkBSB- 
condition  upon  which  the  note  was  to  become  payable.  Hauts  Aim 

Edd,  also,  that  the  drcnmstance  that  the  depot  located  on  block  94  was  of    ^^^^ 
some  adyantage  to  A.  was  of  no  importance.  Coxpast. 

APPEAL  from  the  Marion  CSrcuit  Court  Tuesday, 

JllfM  5 

Perkins,  J. — Assumpsit  upon  a  promissory  note  as  fol- 
lows: 

"For  value  receiyed,  I  promise  to  pay  to  the  Terre* 
Haute  and  Richnumd  Railroad  Company  two  hundred  dol- 
lars, without  relief  from  valuation  or  appraisement  laws, 
in  consideration  that  they  locate  their  depot  on  block  94 
in  LuHanapoliSy  to  be  paid  in  flour  at  my  mill  when  said 
company  shall  commence  the  construction  of  said  depot 
JUdp  16, 1849.    John  CarKsle.'' 

The  declaration  avers  that  said  company  had  located 
their  depot  on  block  94,  and  commenced  its  construction ; 
and  also  that  they  had  been  ready,  at  said  Carlisl^s  mill, 
to  receive,  and  had  requested  him  to  deliver,  the  flour  men- 
tioned, but  that  he  had  failed  and  reftised,  &;c. 

The  defendant,  Carlisle^  pleaded  the  general  issue ;  the 
Cfiuse  was  tried  by  the  Court ;  and  the  plaintifi*,  the  rail- 
road company,  had  judgment  on  the  note. 

The  evidence  appears  of  record. 

The  facts  material  to  the  decision  of  the  cause  may  be 
very  briefly  stated. 

When  Carlisle  gave  the  note  sued  on,  the  line  of 
road  provided  for  by  the  charter  of  the  Terre'Haute  and 
Richmond  Railroad  Company  extended  from  Terre-JBdutei 
through  Indianapolis^  to  Richmond^  a  distance,  in  round 
numbers,  of  one  hundred  and  fifty  miles.  Subsequently 
the  company  procured  from  the  legislature,  and  accepted, 
an  alteration  of  their  charter,  by  which  their  line  of  road 
was  limited  to  the  distance  between  TerrC'-Baute  and  L^ 
dianapolis^  being  thus  reduced  in  length  to  seventy-five 
miles,  one-half  the  original  extent;  and  that  part  of  the 
line  from  Indianapolis  to  Richmond  was  placed  under  a 
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yuy  Ten,  separate  oarparation,  called  the  Bidiana  Central  Railway 
^^*^*       Company^  which  corporation  has  constmcted  the  road,  and 
Cabusia    located  its  depot  in  another  part  of  the  city. 
Tn  Tbbbb-      The  additional  facts  appear,  that  it  was  represented  to 
Ri^oir?   Carlisle^  as  an  inducement  for  his  giving  the  note  in  ques- 
Ra.ilxou>    tion,  that  the  depot  to  be  erected  was  for  freight  and  pas- 
sengers, whereas  but  an  indifferent  freight  depot  had  been 
built,  the  company  having  made  a  permanent  arrangement 
for  discharging  passengers  elsewhere ;  but  these  fjauds  will 
not  enter  into  the  decision  of  the  cause. 

It  is  abo  shown  that  the  freight  depot  actually  erected  is 
a  benefit  to  Carlisk^  but  of  much  less  benefit  than  would 
have  been  the  depot  for  the  whole  line  of  the  roadL 

As  joint  stock  companies  and  partners  can  not  use  the 
joint  property  except  within  the  scope  of  the  original 
undertaking,  without  the  consent  of  each  member,  so  it 
appears  to  be  settled  that  a  corporation  can  not  adopt  a 
fundamental  change  in  its  charter,  as  regards  the  under- 
taking proposed  originally,  without  releasing  such  stock- 
holders as  do  not  assent  to  the  change.  Sevens  v.  7%e 
Rutland  and  Burlington  Railroad  Company^  1  Am.  Law 
Register  154. — The  Hartford  and  New-Baven  Railroad 
Company  v.  Craswell,  5  Hill  (N.  Y.)  R.  383.  This  doc- 
trine has  been  modified  to  some  extent  by  the  case  of 
The  Schenectady  and  Saratoga  Plank  Road  Company  v. 
Thatcher^  1  Keman  (N.  Y.)  B.  102,  when  applied  in  cases 
where  the  charter,  as  was  the  case  in  that  of  the  Terre* 
Haute  and  Richmond  Railroad  Company^  contains  a  clause 
allowing  the  legislature  to  alter  or  amend  it  by  subse- 
quent legislation.  In  such  cases  it  is  held  that  the  stock- 
holders becoming  parties  under  the  charter  can  not  com- 
plain, at  least,  of  such  alterations  as  are  not  prejudicial  to 
their  interests.  But  it  is  not  our  purpose  to  discuss  the 
question  how  frur,  under  such  a  provision  in  the  charter, 
alterations  may  be  made  without  the  consent  of  and 
without  releasing  stockholders.  The  doctrine  can  have  no 
application  in  this  case.  Carlisle  was  not  a  stockholder — 
not  a  party  to  the  charter.  The  alteration  was  greatly 
detrimental  to  him,  and  was  fundamental    It  severed,  if 
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it  did  not  annihilate  the  old,  and  created  from  the  parts   Hay  Tetm, 
two  new  corporations.    The  change  was  sought  by  the      ^^^* 
company  and  not  thrust  upon  it  by  the  legislature.    But    Cabublb 
we  do  not  rest  this  case  strictly  upon  these  grounds.  ThxI^sbb- 
Carlisl^s  is  a  case  of  contract— contract  with  a  particular   ^lOTiwro 
company.    He  agreed  to  give  the  amount  sued  for  to  a    Railroad 
corporation  owning  the  line  of  a  railroad  firom  Terre-Hdnie 
to  Richmond  and  intending  to  construct  such  road,  if  said 
corporation  would  locate  its  depot  at  a  particular  place. 
No  such  corpomtion  has  located  a  depot  at  the  place 
named.    A  corporation  to  build  a  road  firom  Terre^Ha/iUe 
to  Richmond^  one  hundred  and  fifty  miles,  is  substantially  a^ 
different  corporation  firom  one  created  to  build  a  road  firom 
Terre'Bjmte  to  AdianapoKsj  seyenty-five  miles.   Hence  the 
condition  precedent  in  this  case  has  in  no  manner  been 
performed  by  the  company,  and  the  company  to  which  the 
donation  was  subscribed  is  not  suing  to  obtain  it. 

It  is  of  no  consequence  that  Carlisle  is  benefited,  to 
some  extent,  by  the  depot  located.  Every  property-holder 
in  the  city  is  more  or  less  benefited  by  every  depot  con- 
structed in  it.  Still,  suits  could  not  be  sustained  to 
recover  for  such  benefits.  Companies  must  locate  their 
depots  somewhere  in  business  places  for  their  own  ad- 
vantage, and  without  the  request  of  any  citizen ;  and  the 
Terre'Ilaute  and  Indicmapolis  Ckmpaaiy  might  have  located 
theirs  where  it  now  is  whether  any  donations  had  been 
offered  or  not.  And  if  not  at  that  point,  at  some  other 
which  would  have  equally  benefited  Mr.  Carlisle.  At  all 
events,  he  might  not  have  been  willing,  and  has  not 
agreed  to  give  anything  for  the  depot  that  has  been 
located. 

Per  Curiam. — The  judgment  is  reversed  vdth  costs. 
Cause  remanded,  &c. 

Ih  Barbowr  and  A.  O.  Porter^  for  the  appellant. 

X  Morrison  and  £L  Major^  for  the  appellees. 
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May  Tern, 

^^^*  Lbdtabd  and  Others  v.  Chapin  and  Otfaeis* 

Lbbtaxo 

OHArar.  «^*  *n^  ctiben  obtained  judgments  at  Uw  against  B.,  who  was  tiie  owner  of  m 
tract  of  land,  but  had  np  other  property  sabject  to  execntion.  Bdd,  tiiat  m 
bill  would  lie  on  behalf  of  the  jodgment-plaintiffs  to  remoTe  a  doad  fram 
tiie  title. 
When  the  money  to  secme  wUeh  a  mortgage  has  been  ezecnted  k  fiilly  psid, 
the  mortgage  is  Jumetm  qfido  and  inoperaliTe  for  any  purpose. 

TWeiday,        APPEAL  from  the  Si.  Joseph  Circuit  Court 

Perkins,  J^ — ^Bill  in  chancery  by  Small^  Williams  Sf  Ock 
and  Chapinj  for  the  use,  &c^  against  Letfyard  and  others, 
to  procure  the  removal  of  a  doud  hanging  over  the  title  to 
real  estate.    Decree  below  for  the  plaintiffe. 

The  plaintifb  in  the  bill  obtained  judgments  at  laiw 
against  one  Barbour^  took  out  executions  and  levied  them 
upon  certain  real  estate  of  whidi  they  claimed  that  he 
was  the  beneficial  owner,  but  which  was  incumbered  by 
a  mortgage  executed  to  the  American  Life  Insurance  amd 
Trust  Company^  and  assigned  to  one  Ledyardj  for,  of  prin- 
cipal and  interest,  near  15,000  dollars,  an  amount  greater 
than  the  value  of  the  lands  mortgaged.  Barbour  has  no 
other  property  out  of  which  the  judgments  can  be  col« 
lected,  and  the  judgment  and  execution^plaintiffi  have  a 
right,  therefore,  to  this  bill  to  remove  the  incumbrance,  if 
invalid. 

The  record  is  one  of  great  length,  but  the  point  is  in  a 
nutshell,  and  turns  upon  a  simple  question  of  fact. 

Barbour  executed  the  mortgage  in  question,  to  be  used 
by  Smith  as  collateral  security  for  a  loan  to  be  made  to 
himself  by  the  Life  Insurance  and  Trust  Company  above 
mentioned.  It  was  deposited  with  other  securities  by 
Smith  with  that  company,  and  a  loan  obtained.  Sub- 
sequently it  was  arranged  that  the  securities  might  be 
successively  redeemed  and  withdrawn,  by  paying  the  pro- 
portion of  the  loan  respectively  assessed  upon  each.  On 
this  mortgage  by  Barbour  the  assessment  was  a  fraction 
over  1,000  doUars.  At  this  stage.  Smith  makes  an  arrange- 
ment with  Ledyard^  that  if  he  will  pay  him,  Smithy  2,000 
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dollars,  he  will  have  the  insnrance  company,  when  he  re-   Hay  Term, 
deems  the  mortgage,  assign  it  over  to  him,  Ledycurd;  and      10^* 
accordingly  Smith  pays  the  insurance  company  1,050  dol-     Kbvtob 
lars,  withdraws  the  mortgage,  gets  the  company  to  place     Sfsvcbb. 
upon  it  an  assignment  to  Ledywrd^  to  whom  Smith  de- 
livers it,  and  receives  his  2,000  dollars  for  a  seven  per 
cent  10,000  dollar  mortgage.    Ledya/rd  is  now  seeking  to 
enforce  this  mortgage,  amounting  to  about  15,000  dollars, 
against  Barbour* s  real  estate,  Barbour  never  having  re- 
ceived any  consideration  for  the  mortgage.    Ledyard  un- 
doubtedly knew  all  the  circmnstances.    K  he  did  not,  he 
must  have  been  grossly  careless  and  stupid. 

When  the  mortgage  was  taken  up  by  paying  the  amount 
it  was  deposited  to  secure,  it  was  functus  officio  and  dead, 
and  could  be  no  longer  available  in  the  hands  of  any  one. 
This  hct  disposes  of  the  case,  and  at  the  same  time  shows 
it  to  be  firaud  on  the  part  of  Smith  and  Ledyard  to  seek  to 
enforce  it — a  firaud  upon  Barbour  and  his  creditors,  unless, 
indeed,  which  may  be  the  case,  Barbour  is  a  secret  party  to 
the  transaction  between  Smith  and  Ledyardj  and  to  reap, 
or  share  in,  the  benefit  expected  to  be  derived  from  it;  and, 
at  all  events,  a  fraud  upon  Barbour's  creditors. 

Per  Curiam. — The  decree  is  affirmed  with  costs. 

J.  L.  Jemegaiiy  for  the  appellants. 

X  A.  Liston  and  J.  W.  Gordon^  for  the  appellees. 


Kenton  v.  Spencer. 


Bin  to  foreclose  a  mortgage.  The  defendant  haTing  pleaded  certain  matten 
in  defence,  the  cause  was  continned  in  order  to  take  depositions.  At  the 
next  tenn  the  defendant  moved  for  anotiier  continuance,  npon  his  affidavit 
alleging  that  notice  was  given  by  him  for  taking  depositions  at  M,,  &c. ; 
that  the  parties  attended,  when  the  phuntiff  proposed  to  examine  two  wit- 
nesses first,  the  defendant  waiving  notice,  and  that  afterwards  those  of  the 
defendant  should  be  examined,  to  which  arrangement  he  assented,  fully 
Vol.  VL— 21 
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Vmj  Term,       udentaiidliig  thit  bo  wai  to  hare  aa  opportoDitjr  to  exanfaie  his  wit&esiM 
1855.  ftfterwards;  that  tiie  plaintiff's  witneiaet  were  examined,  oonsnming  meet  of 

—  the  allotted  time;  that  one  witneM  was  examined  for  the  defendant,  when 

^'^**'  tiie  hour  of  fonr  arriTed  and  llie  plaintiff  reftiied  to  proceed  fiirtlier  in 
SrairosB.  taking  depositions;  tliat  the  oiBoer  who  was  taking  the  depositions  dedded 
tliat  be  eonld  not  proceed  withont  tilie  consent  of  the  parties;  tliat  the  pbun- 
tiff  immediatdj  left  the  town  and  he  had  not  time  to  serve  him  with 
another  notice  and  take  the  depositions  before  the  term;  that  he  tlien  had 
witnesses  ready  to  be  examined,  by  whom  he  expected  to  prore  most  of  Ae 
matters  alleged  in  his  answer  hj  waj  of  deibnoe,  and  tliat  the  affidarit  was 
not  made  ibr  delaj,  &o.  HM,  that  under  the  drmmstances,  Ae  defendant 
had  a  right  to  a  contuinance. 
Where  junior  mortgagees  are  made  deibndants  to  a  UIl  of  foreclosure^  and 
make  defiudt,  the  Court  can  not  order  a  payment  of  their  respectire  mort- 
gages, but  should  merely  foreclose  such  mortgagees  in  &Tor  of  the  phuntiff. 

TuMlmf,         ERROR  to  the  White  Ciicuit  Court 

June  5. 

GooKiNs,  J^ — ^Bill  in  chancery  by  fencer  against  Ken- 
ton and  wife,  to  foredose  a  mortgage.  Kenton  pleaded 
that  StockweU  and  others  were  junior  mortgagees  of  the 
same  premises,  whereupon  the  plaintiff  amended  his  bill 
and  made  them  parties.  Kenton  answered,  admitting  the 
execution  of  the  mortgage  to  the  plaintiff,  and  setting  up 
certain  matters  of  defence  in  avoidance,  to  which  the  com- 
mon replication  was  filed,  and  the  cause  was  continued 
until  the  next  term  for  depositions.  The  holders  of  the 
junior  mortgage  made  defeiult.  At  the  term  to  which  the 
cause  was  continued,  Kenton  moved  on  affidavit  for  ano- 
ther continuance.  The  motion  was  denied,  and  the  cause 
was  set  down  for  hearing.  A  decree  of  foreclosure  was 
rendered  for  the  amount  of  Spencer's  mortgage,  and  an 
order  of  sale  was  made,  with  directions  to  the  sheriff^  after 
discharging  the  plaintiff's  debt,  to  satisfy  the  junior  mort- 
gage, without  specifying  any  amount,  and  to  pay  the  over- 
plus to  Kenton. 

The  motion  for  a  continuance  was  founded  on  an  affi- 
davit, stating  that  notice  was  given  by  the  defendant  for 
taking  depositions  at  Mbnticelloj  on  the  29th  of  April, 
between  10  and  4  o'clock;  that  the  parties  attended,  when 
the  plaintiff  proposed  to  examine  two  witnesses  first,  the 
defendant  waiving  notice,  and  that  afterwards  those  of 
the  defendant  should  be  examined,  to  which  arrangement 


OF  THE  STATE  OP  INDIANA.  323 

he  assented,  fully  understanding  that  he  was  to  have  an   ^^7  ^^i™> 
opportunity  to  examine  his  witnesses  afterwards;  that  the      *Q^' 
plaintiff's  witnesses  were  examined,  oonsnming  most  of     Kniov 
the  allotted  time;  that  one  witness  was  examined  for  the     Snaross. 
defendant,  when  the  hour  of  four  arrived,  and  the  plaintiff 
refused  to  proceed  further  in  taking  the  depositions ;  that 
the  officer  who  was  taking  the  depositions  decided  that  he 
could  not  proceed  without  the  consent  of  the  parties;  that 
the  plaintiff  immediately  left  the  town,  and  he  had  not 
then  time  to  serve  another  notice  and  take  his  depositions 
before  the  term;  that  he  then  had  witnesses  present,  ready 
to  be  examined,  by  whom  he  expected  to  prove  most  of 
the  matters  alleged  in  his  answer  by  way  of  defence,  and 
that  the  affidavit  was  not  made  for  delay,  &c. 

The  placita  b  defective,  and  does  not  state  when  the 
term  of  the  Circuit  Court  commenced,  but  Eenion?s  affi- 
davit was  made  on  the  5th  day  of  May^  and  is  stated  to 
have  been  sworn  to  in  open  Court 

We  think  the  special  circumstances  set  forth  in  this 
affidavit  showed  sufficient  grounds  for  a  continuance,  and 
that  it  ought  to  have  been  granted.  It  is  evident  that  the 
defendant  was  deprived  of  his  testimony  by  a  trick  which 
ought  not  to  receive  the  sanction  of  a  Court  of  justice. 
It  is  answered  that  the  defendant  had  himself  been  negli- 
gent in  getting  his  testimony,  by  delaying  until  so  near  the 
beginning  of  the  term*  It  is  true  he  might  have  begun 
sooner;  nor  are  we  to  encourage  negligence;  and  if  the 
plaintiff  had  done  nothing  wrong,  this  application  could 
not  have  been  listened  to.  But  the  defendant  was  there, 
ready  to  examine  Us  witnesses.  He  waived  his  right  at 
the  plaintifTs  request  The  officer  mistook  his  duty.  He 
might  have  adjourned  over  until  the  following  day,  if  ne- 
cessary, which  necessity,  if  it  occurred,  was  induced  by 
the  plaintiff  We  might  hesitate  if  this  were  a  judgment 
at  law,  the  reversal  of  which  might  occasion  a  loss  of 
the  plaintifTs  lien;  but  as  it  is  a  proceeding  to  foreclose  a 
mortgage,  the  plaintiff  is  in  no  danger  of  ultimate  loss. 
If  he  is  delayed,  it  will  be  in  consequence  of  his  own  act^ 
of  which  he  can  not  complain. 
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Mftj  T6nii, 
1855. 

DlLUNO 

T. 
MCBXA.T. 


The  decree  is  eironeous  in  ordexing  the  payment  of  the 
junior  mortgage  by  the  sheriff^  without  fixing  the  amount; 
but  for  that  error  the  plaintiff  is  not  answerable.  He  had 
no  control  of  the  mortgage,  and  could  not  give  it  in  eyi- 
dence.  It  may  have  been  paid.  If  the  junior  mortgagees 
did  not  choose  to  assert  their  rights,  all  the  Court  could  do 
was  to  foreclose  them  in  fietvor  of  the  plaintiff 

Fer  Ourianu — The  decree  is  reversed  with  costs.  Cause 
remanded,  &c. 

R.  C.  Gregory  and  JR.  JoneSy  for  the  plaintiff 

D.  D.  Pratt  and  H.  AUen^  for  the  defendant 


DiLLINO  V.    MUBBAT. 


Proceeding  by  A.  against  B.  to  ei^Join  B.  from  obBtrncting  (he  flow  of  the 
water  of  a  stzeam  to  A.'s  mill,  by  the  manner  of  erecting  and  maintaining  a 
dam  aboTe  it  The  c&plaint  stated  diat  for,  &c.,  the  plaintiff  had  been 
the  owner  of  a  mHI,  Ac,  propelled  by  water  on  his  own  land ;  aTerred  the 
recoTery  of  a  judgment  against  B.  for  snch  obstmction ;  tiiat  the  defendant 
still  kept  np  the  dam,  &c.;  and  that  A.'i  mill  had  thereby  been  rendered 
yalneless.  Held,  that  the  complaint  was  not  defective  for  omitting  to  show 
that  the  gbstntction  of  the  water  was  unnecessary  to  B.  in  the  fair  and 
reasonable  nse  of  tiie  stream. 

A  party  to  a  judgment  can  not  impeach  it  collaterally,  on  the  gnnmd  tiiat  it 
was  rendered  npon  false  testimony. 

'Ertfy  ripaiian  proprietor  has  an  equal  right  to  the  flow  of  the  water  tifirongh 
his  land;  and  no  one  has  %  right  to  use  it  to  the  material  injniy  of  those 
below  him.  If  he  diyerts  the  stream,  he  must  retnm  it  to  its  natonl  dian- 
nel  when  it  leaves  his  estate. 

Bat  it  is  not  every  injury  to  a  proprietor  below  that  will  confer  a  right  of 
action :  it  is  necessary,  in  every  snch  case,  to  take  Into  consideration  the 
capacity  of  the  slaneam,  tiie  adaptation  of  machinery  to  it^  and  all  the  at- 
tendant drcnmstanoes;  and  when  all  these  are  properiy  considered,  if  the 
proprietor  below  is  materially  injured,  when  considered  in  relation  to  the 
facts  of  the  particular  case,  he  is  entitled  to  redress. 


Wednetday, 
JTufieC. 


APPEAL  &om  the  Wayne  C!ourt  of  Common  IHeas. 
600KIN8,  J. — This  was  a  proceeding  instituted  by  Mur- 
ray against  JHUinffj  in  the  Wayne  Circuit  Court,  and  trans- 
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fenred  to  tiie  Common  Pleas,  the  object  of  which  was  to   May  Tern, 
enjoin  Dilling  from  obstmcting  the  flow  of  the  water  of  a      '^^^* 
stream  to  the  plaintiff's  mill,  by  the  manner  of  erecting     Dilung 
and  maintaining  a  dam  above  it.  Mubxat. 

The  complaint  states  that  for  fourteen  years  the  plaintiff 
has  been  the  owner  of  a  mill  and  mannfactory  propelled 
by  water  on  his  own  land;  that  in  the  spring  of  1850  the 
defendant  erected  a  dam  across  the  stream  above  the  plain- 
tifi^s  land,  by  which  the  water  was  diverted  from  its  natural 
channel,  and  the  flow  of  it  to  his  miU  prevented ;  that  he 
brought  an  action  against  the  defendant  for  said  injury,  to 
which  he  pleaded  not  guilty,  and  in  August^  1851,  he  reco- 
vered a  judgment  against  the  defendant  for  the  damages 
he  had  then  sustained;  that  the  defendant  keeps  up  his 
dam,  and  still  prevents  the  flow  of  the  water;  and  that 
his  mill,  which  was  worth  3,000  dollars,  is  thus  rendered 
valueless. 

The  defendant  demurred  to  the  complaint,  because  it 
did  not  show  that  the  obstruction  of  the  water  was  unne- 
cessary to  the  defendant,  in  the  fair  and  reasonable  use 
of  the  stream.  The  demurrer  was  properly  overruled.  It 
does  not  appear  from  the  complaint  that  the  defendant 
had  any  use  for  the  water.  He  is  not  charged  with  the 
erection  of  a  mill,  but  a  dam.  \ 

The  answer  admits  the  erection  of  the  plaintiff's  mill ; 
but  avers  that  for  ten  years  previous  thereto  the  defendant 
had  had  in  fuU  operation  a  mill  just  above  it  on  the  same 
stream,  and  had  been  accustomed  to  use  all  the  water  of 
the  stream;  that  since  the  erection  of  the  plaintifi^s  mill 
he  has  so  used  the  water  as  to  preserve  the  plaintiff^s  rights 
as  far  as  in  his  power.  He  admits  the  recovery  of  the 
judgment,  but  seeks  to  impeach  it  for  testimony  given  on 
the  trial  which  he  says  was  false.  He  states  that  his  mill 
is  on  his  own  land;  and  that  he  always  intends  to  use  the 
water  with  every  possible  regard  to  the  plaintiff^s  rights. 
He  denies  having  diverted  the  stream,  but  alleges  that  he 
uses  the  water  for  his  mill,  and  then  permits  it  to  flow 
freely  dojpni  the  channel;  and  particularly  since  said  trial 
he  has  not  allowed  the  water  to  be  retained  when  he 
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May  Tenn»  was  not  using  it  himself.  He  claims  that  having  erected 
^^^'  his  works  long  before  the  plaintifPs,  he  has  a  paramonnt 
DiLLxvo  right  to  the  use  of  the  water,  doing  him  no  nnnecessary 
MuBBAT.     harm* 

The  plaintiff  demnrred  to  so  mnch  of  the  answer  as 
sought  to  impeach  the  judgment,  and  the  demurrer  was 
correctly  sustained.  The  reply  denies  the  affirmative  mat- 
ter set  up  in  the  answer. 

There  was  a  trial  by  the  Court,  which  resulted  in  a 
judgment  for  the  plaintifi|  and  an  order  that  the  defendant 
should  take  down  and  remove  a  dam  across  the  stream 
mentioned  in  the  complaint,  called  the  new  dam,  so  as  not 
to  obstruct  the  waters  of  the  stream;  and  the  defendant 
was  further  ordered  so  to  regulate  and  use  the  water  at 
his  works  as  not  to  detain  the  same  longer  than  three  houxB 
at  one  time,  except  in  the  night,  and  that  he  commence 
letting  it  out  early  in  the  morning,  and  was  enjoined  from 
using  the  water  otherwise. 

It  appears  from  the  evidence  taken  in  the  cause,  that 
the  defendant  was  the  owner  of  an  oil-mill,  the  machinery 
of  which  was  propelled  by  water  taken  from  the  stream^ 
by  means  of  a  dam  and  race,  all  upon  his  ovni  land* 
How  long  his  mill  had  been  erected  does  not  appear. 
About  fourteen  or  fifteen  years  ago,  but  since  the  erection 
of  the  defendant's  mill,  the  plaintiff  erected  a  woolen  fac* 
tory  and  saw-mill,  about  half  or  three-quarters  of  a  mile 
below  the  defendant's,  supplied  by  vtrater  in  the  same  man- 
ner, and  situated  upon  his  own  land.  The  capacity  of 
the  stream  was  not  such  as  to  frimish  a  constant  supply, 
except  in  time  of  high  water;  and  at  low  and  ordinary 
stages  the  water  was  used  by  gathering  heads.  The  plain- 
tiff seems  to  have  had  usually  a  sufficiency  of  water  at  his 
mill  until  1850,  when  the  defendant  erected  a  saw-mill,  on 
the  same  race,  below  his  oil-mill ;  and  constructed  a  new 
dam,  below  and  near  the  old  one.  Overshot  wheels  had 
been  previously  used  in  the  plaintiff's  aud  defendant's 
mills,  but  the  wheel  used  in  the  saw-mill  was  of  the  kind 
called  flutter-wheels,  and  required  about  three  or  four  times 
as  much  water  as  the  former  kind.     Since  the  erection 
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of  the  new  dam  and  saw-mill,  the  plaintiff  has  not  been  ^^7  ^«nn> 
able  to  ran  his  establishment  moie  than  half  as  much  as      ^^^* 
befoie.  __  DiLUHo 

The  rale  of  law  which  governs  cases  of  this  kind  is  well  ;  Mvbbat. 
established.  Every  riparian  proprietor  has  an  eqnal  right 
to  the  flow  of  tiie  water  throngh  his  land,  and  no  one  has 
a  right  to  ose  it  to  the  material  injury  of  those  below  him. 
He  has  no  property  in  Jhe  water  itself;  but  only  a  right  to  / 
use  it  as  it  flows  along.  /  If  he  diverts  the  stream  he  mnsf^  | 
return  it  to  its  natarsJchannel  when  it  leaves  his  estate^ 
This  rale  is  laid  down  by  Ch.  Kent;  3  Eenfs  Ck>mm.  439; 
and  is  the  clear  result  of  all  the  authorities.  But  it  is  not 
every  injury  to  a  proprietor  below  that  will  confer  a  right 
of  action,  or  justify  an  order  to  remove  the  obstruction. 
In  every  detention  of  water  for  the  purposes  of  machinery, 
there  is  some  loss  by  evaporation  and  absorption;  and, 
especially  in  a  stream  like  this,  there  would  necessarily  be 
some  irregularity  in  the  flow  of  the  water.  Pothier  lays 
down  the  rule,  that  the  owner  of  the  upper  stream  must 
not  raise  the  water  by  dams,  so  as  to  make  it  fall  with 
more  abundance  and  rapidity  than  it  would  naturally  do, 
and  injure  the  proprietor  below.  The  rule  thus  stated  is 
too  strong  for  the  present  case;  the  capacity  of  the  stream 
being  such  that  the  water,  if  used  at  all,  can  not  be  al- 
lowed to  maintain  a  continuous  and  regular  flow. 

This  question  was  much  considered  in  the  case  of 
Palmer  v.  Mulligan^  3  Gaines  307,  where  a  majority  of 
the  Court,  Kent  and  Thompson^  Js.,  dissenting,  held,  that 
although  the  erection  of  a  dam  above  made  it  so  much 
more  difficult  for  the  owner  of  a  mill  below  to  biingylogs 
to  his  mill  as  to  require  an  additional  hand  for  every 
twenty-five  logs,  and  though  the  rubbish  from  the  upper 
mill  was  an  inconvenience  to  the  proprietor  of  the  lower, 
to  the  amount  of  250  dollars  a  year,  yet  these  were  injuries 
for  which  the  proprietor  below  had  no  remedy. 

The  difficulty  is  not  so  much  in  the  rule  as  in  the  ap- 
plication of  it;  in  which  it  is  necessary  to  take  into  con- 
sideration the  capacity  of  the  stream,  the  adaptation  of 
machinery  to  it,  and  all  the  attendant  circumstances;  and, 
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Mftj  Term,  when  all  these  aie  properly  considered,  if  the  proprietor 

^^*^*      below  is  mat«rially  injured ;  that  is,  materially,  when  con- 

M^x>'      sidered  in  relation  to  the  facts  of  the  particular  case,  he  is 

Tom.      entitled  to  redress*    In  the  case  above  referred  to,  the  mills 

were  upon  the  Hudson  river,  which  is  a  large  stream ;  and 

even  these  two  of  the  judges  thought  the  plaintiff  ought  to 

recover.     An  injury  to  the  same  extent  to  a  mill  situated 

upon  a  small  stream  would  doubtless  have  entitled  the 

plaintiff  to  an  action. 

In  the  case  before  us,  the  proof  shows  that  ihe  dam 
which  was  ordered  to  be  removed  was  an  obstruction  to 
the  stream;  and  that  if  so  used  as  to  gather  a  head  of 
any  considerable  use  to  the  saw-mill,  it  would  occasion 
an  unreasonable  detention  of  the  water.  It  was  properly 
ordered  to  be  removed.  Although  there  is  much  conflict- 
ing testimony  in  regard  to  the  capacity  of  the  stream,  th^re 
is  very  littie,  if  any,  in  regard  to  the  quantity  of  water  re- 
quired to  propel  the  saw-mill  wheel.  The  proof  on  that 
point  tended  strongly  to  show  that  the  wheel  was  unsuited 
to  the  stream.  Upon  the  whole  case,  we  think  the  judg- 
ment ought  to  be  affirmed. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

X  Rariden,  for  the  appellant 

X  &  Newnumj  X  P.  SiddaU  and  X  B.  JuKan^  for  the  ap- 
pellee. 


1 197    8S8| 


166     366 


Mason  v.  Toner. 

A  demurrer,  tinder  the  code  of  1852,  does  not  extend  beyond  the  pleading 
to  which  it  is  addressed. 

Snit  npon  a  note,  dne  December  S5,  1852,  containing  a  stipnlalion  that  it 
might  be  disefaaiged  in  notee  on  good  solTent  men,  doe  when  the  note  in 
snit  Khonld  mature.  Held,  that  np  to  die  close  of  the  25th  of  Dooember, 
1852,  the  maker  might  have  discharged  tiie  note  in  snit  hj  a  tender  of  notes 
as  stipulated,  bnt  that  npon  a  failure  to  do  so  by  that  time,  he  became  liable 
as  on  a  purely  money  demand. 
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APPEAL  from  the  Braum  Circuit  Court.  Miy  Teim, 

Stuart,  J. — Toner  sued  Mason  on  a  promissory  note.  ^^^- 
Judgment  in  favor  of  the  plaintiff  for  the  amount  of  the  Masoh 
note  and  interest.  Touxb. 

On  the  appeal  to  this  Court  two  points  are  made,  in  ^^^i^^g^^ 
each  of  which  it  is  insisted  that  the  Court  below  erred.  Jtwwe. 
The  first  arises  on  demurrer.  There  was  a  demurrer  filed 
to  a  paragraph  of  the  answer  and  sustained.  It  is  urged 
that  the  demuirer  should  have  been  overruled  because  the 
complaint  is  bad.  Our  statute,  it  is  argued,  is  almost  a 
literal  copy  of  the  New  "York  code  on  the  subject  of  de- 
murrer; and  in  that  state  the  demuirer  reaches  back  to  the 
first  error  in  the  pleadings.  Schwat  v.  Fumiss^  1  Code  R. 
(N.  S.)  342.  Counsel  have  misled  themselves  by  the  word 
almost.  It  will  be  seen,  on  con^mrison,  that  our  statute 
omits  a  very  significant  clause  found  in  the  New -York 
code.  That  omission  is  fieital  to  the  position  assumed  here. 
We  have  already  had  occasion  to  examine  this  question 
in  Johnson  v.  Stebbins^  at  the  last  term,  (5  Ind.  R.  364,)  and 
see  no  reason  to  change  our  ruling.  The  demurrer,  we 
think,  under  our  practice  act,  does  not  extend  beyond  the 
pleading  to  which  it  is  addressed. 

The  second  point  relates  to  the  sufficiency  of  a  tend^ 
made.  It  is  stipulated  by  the  terms  of  the  note  that  it 
might  be  discharged  in  notes  on  good  solvent  men  due  at 
the  time  the  note  in  suit  matured.  The  note  in  suit  was 
due  December  26,  1852.  The  tender  proved  vrw  on  the 
15th  of  April,  1853.  The  statement  of  this  fact  is  suffi- 
cient. Up  to  the  close  of  December  25th,  the  meiker  of 
the  note  might  have  discharged  his  obligation  by  a  tender 
of  the  notes  as  stipulated.  If  he  failed  to  do  so,  he  be- 
came liable  as  on  a  purely  money  demand. 

Per  Curiam* — The  judgment  is  affirmed,  with  10  per 
cent,  damages  and  costs. 

X  W.  Oordonj  for  the  appellant. 

M.  jSf.  Raffj  for  the  appeUee. 
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The  State  v.  Hedge. 

An  indictment  cbttged  an  offimoe  la  have  been  oommitled  on,  Ac,  in  the 
year  "one  tiioiuand  eight  hundred  and  Aftj-too,"  Bdd,  that  the  word 
"too*'  mnst  be  confltmed  to  mean  Ifae  nunend  "two/'  and  not  to  liaTe 
been  need  as  an  adTwIi. 


S?r^' 


ERROR  to  the  Blackford  Circuit  Coiurt 

Stuabt,  Ji^ — Indictment  against  Hedge  for  knowingly 
suffering  his  mare  to  nm  in  what  is  commonly  called  a 
horse  race,  Sec  The  indictment  was  found  in  October j 
1852.  The  time  of  the  alleged  offence  is  ^  the  first  day  of 
Augwty  in  the  year  one  thousand  eight  hundred  and  fifty* 
too.^  The  point  of  objection  is  to  tiie  orthography  of  the 
last  word  ^loo,"  instead  of  ^two!^  It  was  argued  that 
^ too"  is  an  adverb  and  not  a  numeral;  therefore,  inferen- 
tially,  that  this  was  an  indictment  laying  the  offence  in 
Aiigusty  1850,  and  so  on  its  face  barr^  by  the  statute  of 
limitations  at  the  time  of  the  finding.  And  of  this  opinion 
was  the  Court  So  the  motion  was  sustained  and  the  in* 
dictment  quashed. 

The  Court  was  clearly  coirect  on  the  questions  of  gram* 
mar  and  orthography;  but  it  is  said  tibat  bad  grammar, 
and,  for  the  same  reason,  bad  spelling,  does  not  vitiate. 

Per  Owriam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

J>.  C  Chipman  and  J.  W.  CtordoHj  for  the  state. 


McClUBE  t;.  PUBSELL. 


Bole  30  of  the  Supreme  Court  does  not  apply  to  cases  tried  before  Jum  1, 

1853. 
A  biU  of  exceptions  in  a  cause  tried  prior  to  Jun$  1, 1853,  after  setting  oat  00^ 

tain  eTidence  adduced  in  diief  by  the  plaintiff;  stated,  "upon  this  endeooe 
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the  pUantiff  tested  hu  case."  Certain  evidence  adduced  hy  the  defendant 
was  then  set  ont,  and  the  blU  stated,  "upon  this  eridence  the  defendant 
rested  his  defence."  The  bill  then  set  ont  certain  o&er  evidence  adduced 
by  the  plaintiffs,  and  stated,  "this  xebatdng  tastimonj  closed  the  eridence  in 
the  case."  JBeU,  that  it  snffidenily  appeared  that  the  bin  contained  all  the 
eridence  giren  at  the  triaL 

The  omission  by  a  party  to  traTerse  a  material  fact  alleged  by  his  adversary, 
is,  in  effect,  an  admission  of  it. 

The  oattf  probandi  Ues  npon  the  party  who  substantially  asserts  the  afflrmatrre 
of  the  issue. 

A  judgment  ibr  the  plaintiff,  in  a  suit  tried  on  the  general  issue,  will  not  be 
reyersed  merely  because  a  material  special  plea  was  not  replied  to,  if  the 
&ctB  alleged  in  it  were  admissible  under  the  general  issue. 

APPEAL  fiom  the  Cass  Ciicmt  Court 

Dayison,  L — Debt  by  Pursell  against  McChtre  on  two 
promisBory  notes,  each  for  the  payment  of  175  dollars. 
The  notes  are  dated  December  S,  1849,  payable,  one  in 
twelve  months,  and  the  other  in  two  years,  to  Converse 
and  Bwrdge^  and  by  them,  on  the  15th  of  Februaayy  1850, 
assigned  to  PurselL 

Me  Clure  pleaded  the  general  issue  and  five  special  pleas. 
The  third,  fiflh  and  sixth  pleas  make  no  point  in  the  case. 
The  second  and  fourth  are,  substantially,  as  follows: 

The  second  plea  alleges  that  the  notes  in  suit  were 
g^ven  to  Converse  and  Burdg'e  for  the  sale  and  conveyance 
to  McClure  of  the  right  to  use  and  vend,  &c,  within  cer* 
tain  counties,  (naming  them,)  a  new  and  useful  improve- 
ment in  machinery  for  cutting  screws  on  the  rails  of  bed- 
steads; and  that  the  said  Converse  and  Burdgey  at  the 
time,  &c^  represented  to  him  that  they  had  obtained  letters 
patent,  under  the  seal  of  the  patent  office,  granting  to  them 
the  ftdl  and  exclusive  right  of  making,  using  and  vending 
the  said  new  and  useful  improvement,  when  in  truth  they 
had  not  obtained  such  letters  patent,  nor  had  they  good 
right  and  authority  to  vend  such  new  and  useful  improve- 
ment, &;c. 

The  fourth  plea  alleges  that  Converse  and  Burdge^  on 
the  said  8th  of  December^  1849,  and  before  the  assign- 
ment of  the  notes,  by  their  memorandum  in  writing,  pro- 
mised McClure^  as  a  condition  to  be  performed  before  the 
payment  of  the  notes,  to  famish  him,  within  one  year 
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Uftj  Ttem,  after  that  date,  an  original  power  of  attorney,  fiimilar  to 

*^^*      one  then  held  by  the  said  Purselly  under  which  he  was  then 

MoClusb    acting  as  their  agent,  showing  his  right,  in  their  names,  to 

PuBsaxx.    execute  a  deed  granting  to  Mc  Chart  the  right  to  use  and 

vend  the  said  new  and  useful  improvement  within  said 

counties;  yet  that  the  said  Converse  and  Bwdge  have 

not  furnished  or  offered  to  furnish  such  original  power  of 

attorney. 

To  the  fourth  plea  there  was  no  replication;  but  to  the 
second  plea  the  plaintiff  replied  ^^that  Converse  and  Bvrdge 
had  good  right  and  authority  to  vend  to  the  defendant  the 
right  to  use  the  new  emd  useful  improvement  in  said  plea 
mentioned.'' 

The  Court,  by  consent,  tried  the  cause,  and  found  for 
the  plaintiff  369  dollars.  Motion  for  a  new  trial  denied, 
and  judgment  for  the  plaintiff. 

The  record  contains  a  bill  of  exceptions,  which  shows 
that  the  plaintifi^  to  maintain  the  issues  on  his  part,  gave 
in  evidence  the  two  promissory  notes  and  the  respective 
assignments  thereon,  ^<  and  upon  this  evidence  rested  his 
case.''  That  thereupon  the  defendant  introduced  an  in- 
strument executed  by  Converse  and  Bwrdge^  whereby  they 
agreed  to  furnish  him,  within  one  year  from  the  said  8th 
of  December^  1849,  an  original  power  of  attorney  (as  des- 
cribed in  the  fourth  plea)  as  a  muniment  of  his  title; 
which  power  was  to  be  famished  before  payment  of  said 
notes  was  demanded,  &x%  That  Pratt^  a  witness  for  the 
defendant,  was  then  produced,  who  testified  that  he  drew 
the  notes  and  the  above  instrument;  that  the  notes  sued 
on  are  the  same  therein  referred  to;  that  their  execution 
and  that  of  the  instrument  were  concurrent  acts;  and  that 
he  saw  them  executed.  That  ^<upon  this  evidence  the  de- 
fendant rested  his  defence;"  whereupon  the  plaintiff  in- 
troduced B.  W.  PeierSy  his  attorney,  who  stated  that  the 
defendant,  during  the  year  prior  to  the  commencement  of 
this  suit,  had  repeatedly  offered  to  give  him  wagons  in 
payment  of  one  of  the  notes,  and  made  no  objection  to 
paying  it.  That  of  the  other  note  no  mention  was  made 
during  that  time  by  either  party.    The  witness  also  testi- 
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fied  that  the  defendant  expressed  himself  fiilly  satisfied   ^^7  '^«nn, 
with  his  bargain  in  the  machine.    That  "  this  rebutting      *^*^' 
testimony  closed  the  evidence  in  the  case."  McClubb 

The  appellant  contends  that  upon  his  second  plea  he  FT7a»LL. 
should  have  succeeded,  because  the  issue  made  on  that 
plea  was  not  proved,  and  the  burden  of  proving  it  rested 
on  the  plaintifi*;  but  the  appellee  insists  that  though  the 
evidence,  as  it  appears  in  the  transcript,  may  be  insuffi- 
cient to  support  the  finding  of  the  Court,  still  the  judg- 
ment should  be  affirmed,  because  the  record  does  not  show 
that  it  contains  all  the  evidence.  Rule  30  of  the  Supreme 
Court  relates  to  this  subject;  but  the  cause  was  tried  in 
the  Court  below  prior  to  the  Ist  of  Jimej  1853,  when  it 
took  efiect.  Hence  the  point  made  by  the  appellee  must 
be  considered  without  reference  to  that  rule. 

It  will  be  seen  that  after  the  introduction  of  the  notes 
and  assignments  thereon,  the  record  states  that  ^<upon  this 
evidence  the  plaintiff'  rested  his  case."  Also  at  the  con- 
clusion of  the  testimony  for  the  defence,  it  alleges  that 
^upon  this  evidence  the  defendant  rested  his  defence." 
The  record  then  sets  forth  certain  evidence  given  by  the 
plaintifi*,  and  avers  that  <Hhis  rebutting  testimony  closed 
the  evidence  in  the  case."  These  statements,  when  taken 
together,  seem  to  repel  any  presumption  that  evidence, 
other  than  that  contained  in  the  record,  was  given  on  the 
trial. 

The  above  replication  takes  issue  only  upon  the  last 
averment  in  the  plea.  It  merely  affirms  that  Cofwerse  and 
Burdge  had  ^good  right  and  authority  to  vend  the  im- 
provement," thereby  admitting  that  the  sale  and  convey- 
ance to  the  defendant  was  the  consideration  of  the  notes ; 
because  it  is  a  principle  applicable  to  all  pleading,  that 
''the  omission  by  either  party  to  traverse  any  material  £eust^ 
alleged  by  his  adversary,  is,  in  effect,  an  admission  of  it." 
1  Chitty  PL  623.-^Gould  PL,  c  3,  s.  167.  In  the  present 
case,  the  affirmative  of  the  issue  made  by  the  plaintiff^'s  re- 
plication is  not  sustained  by  the  evidence.  The  defendant 
may  have  offered  to  pay  one  of  the  notes  and  expressed 

himself  satisfied  v^th  his  bargain;  all  that,  however,  falls 

/ 

/ 
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Mftj  Tom,   short  of  proof  that  the  vendore  had  obtained  letters  patent, 

^°^'  or  had  good  right  to  vend  the  improvement 
McClvbi  But  upon  which  of  the  parties  devolved  the  omts  prth 
PinuBLL.  bandi?  Mr.  Chreenleaf  says,  that  the  imle  which  governs 
in  the  production  of  evidence  is,  ^iliat  the  obligation  of 
proving  any  tact  lies  upon  the  party  who,  substantially, 
asserts  the  aflSjrmative  of  the  issue.^  1  GreenL  Ev.,  s.  74 
Again,  it  is  said,  ^^that  the  party  who  alleges  the  affirma- 
tive of  any  proposition  shall  prove  it."  1  Stark.  Ev.  376. 
To  this  rule,  it  is  true,  there  are  exceptions,  but  none  of 
them  apply  to  the  present  inquiry.  1  GreenL  Ev«,  ss.  78, 
80.  We  are,  therefore,  of  opinion  that  under  the  issue 
taken  upon  the  second  plea,  the  plaintiff  was  bound  to 
prove  affirmatively  the  averment  in  his  replication,  and 
having  failed  to  support  that  averment  with  sufficient 
proof,  the  defendant  was  entitled  to  a  judgment 

Another  ground  is  assumed  by  the  appellant  No  issue 
was  taken  on  the  fourth  plea.  It  remains  undisposed  of 
and  unanswered.  That  plea,  no  doubt,  presented  a  mate- 
rial question  in  the  case.  If  the  vendors  agreed  not  to 
enforce  payment  of  the  notes  until  they  had  furnished  the 
defendant  with  the  "original  power  of  attorney"  described 
in  the  plea,  and  have  fieuled  in  the  performance  of  tiieir 
agreement  in  that  respect,  the  plaintiff  had  no  right  to 
recover.  But  the  defence  set  up  by  this  plea,  it  is  said, 
could  have  been  made  under  the  general  issue,  and  the 
want  of  an  issue  on  the  plea,  though  erroneous,  should 
not  be  allowed  to  reverse  the  judgment  We  concur  in 
that  opinion.  This  Court  has  repeatedly  decided  that  "a 
judgment  for  the  plaintiff,  in  a  suit  tried  on  the  general 
issue,  will  not  be  reversed  merely  because  a  demurrer  to  a 
special  plea  v^as  erroneously  sustained,  if  the  matter  spe- 
cially pleaded  was  admissible  under  the  general  issue.'' 
Shanklin  v.  Cooper^  8  Blackf.  41. — Fairfield  v.  Brownings 
1  Ind.  R.  322.  These  cases,  though  not  strictly  analogous 
to  the  one  before  us,  involve  a  principle  which  may  be 
aptly  applied  to  the  point  under  consideration.  The  de- 
fendant has  had  "an  opportunity  to  introduce  the  same 
evidence  under  the  general  issue,  that  he  could  have  intro- 
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daoed  under  the  fourth  plea."    Indeed,  the  record  shows   May  Tcnn, 
that  evidence  tending  to  support  that  defence  was  given      ^^^^ 
on  the  triaL  Cook 

The  testimony,  however,  being  insufficient  to  support      Gbat. 
the  finding  of  the  Court,  a  new  trial  should  have  been 
granted. 

Per  Ckuriam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c 

D.  D.  Pratt  and  8.  C.  Taber^  for  the  appellant. 

K  P.  BtdcUe^  for  the  appellee. 


Cook  v.  Gray. 


A.  stipiilated  to  delirer  to  B.  fi%  hogf  at  any  time  between  the  10th  and  SOlii 
of  November  that  B.  might  chooee  to  call  for  them.  Held,  that  a  demand  by 
B,  on  tiie  19th  for  the  doUverj  of  the  hogs  on  the  SOih  of  November  was  not 
sufficient  under  the  contract. 

Section  787,  p.  305,  2  B.  8. 1852,  f^pliee  only  to  statotoiy  time  and  not  to 
the  compntation  of  time  in  the  case  of  ordinary  contracts. 

APPEAL  firom  the  Rush  Court  of  Common  Pleas.  Wedneeday, 

Davison,  J- — The  complaint  in  this  case  states  that  the  "^ 
parties  had  entered  into  a  written  contract,  whereby  Orap 
stipulated  to  deliver  to  Cook  fifty  head  of  hogs,  at  any 
time  between  the  10th  and  20th  of  November j  1852,  that 
he  might  choose  to  call  for  them.  Averment,  that  Cook 
demanded  the  hogs  on  the  17th  of  that  month,  but  Oray 
refused  to  deliver  them.  Sec 

The  answer  denies  a  demand  of  the  hogs  on  the  17th  of 
November^  or  at  any  other  time  between  the  above  dates, 
and  avers  that  Cook  called  on  Chraif  on  the  19th  of  Novem^ 
berj  and  requested  him  to  deliver  them  on  the  20th  of  said 
month,  which  Gray  refused,  &c. 

To  this  Cook  replied,  that  he  did  call  on  Gfrap  on  the 
19(h  of  November  J  and  request  him  to  deliver  the  hogs  on 
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M»r  Term,       APPEAL  from  the  ISOaski  Circait  Court. 
^^*^*  Perkins,  J. — Infoimation  in  the  nature  of  a  9110  war- 


HuDDusTow  raniOf  on  the  relation  of  William  &  EuddUsUm^  againet 

Pbamoh.    J^hn  Pearstmj  alleging  that  the  latter  nsnrped  from  the 

Wedneaday    ^^™^™^  *^®  offioe  of  audltor  of  Puloski  connty.    Pearson 

Jvne^.         answerecL    There  vtbb  a  demnrrer  to  his  answer,  which 

was  overmled,  and  final  judgment  given  against  SkuUUe- 

Hon*    The  information  was  filed  March  31, 1852. 

It  appears  that  Pearson  was  elected  clerk  of  PuUuki 
county,  in  August^  1845,  for  seven  years,  a  term  not  ex- 
pired when  the  present  information  was  filed,  and  we 
must  look  to  our  legislation  to  ascertain  his  rights  in  the 
premises. 

In  1841  the  offioe  of  county  auditor  was  created,  but 
the  act  (section  S8)  provided,  that  '^all  the  duties  enjoined 
upon  the  auditors  of  counties  in  this  act,  shall  continue 
to  be  discharged  by  the  clerks  until  county  auditors  are 
elected  and  qualified,''  &c  Till  an  auditor  was  elected, 
therefore,  Pearson^  under  this  act,  would  have  discharged, 
in  Pulaski  county,  the  duties  transferred  to  auditors.  It  is 
not  shown  that  an  auditor  was  elected  in  that  county  tUl 
1851.  But  before  that  time,  to-wit,  in  1846,  the  legislature 
had  modified  the  act  of  1841,  (L.  1846,  p.  20,)  thus: 

'<  Sec.  3.  That  nothing  in  this  act  shall  be  so  construed 
as  to  affect  those  clerks  of  the  Circuit  Courts,  who  now 
exercise  the  functions  of  auditor  in  those  counties  where 
the  number  of  voters  do  not  exceed  1,200,  but  they  shall 
continue  to  exercise  the  duties  of  audit<»B,  ex  officio^  until 
the  number  of  voters  of  those  counties  shall  exceed  1,200J 

This  act,  in  effect,  abolished  the  office  of  auditor  in  the 
counties  in  which  it  operated,  till  they  had  become  popu- 
lous to  a  given  extent;  and  the  office,  not  being  one 
created  by  the  then  existing  constitution,  the  legislatore 
had  the  power  to  pass  such  an  act. 

At  this  time  Pearson  was  derk  of  Pulaski  county;  it 
had  no  auditor;  it  had  not,  and  has  not  yet,  twelve  hun- 
dred voters,  and,  hence,  no  auditor  cdtdd  be  legally  elected 
in  it,  at  aU  events,  till  the  coming  into  force  of  the  new 
constitution.    Huddleston,  therefore,  who  claims  to  have 
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been  elected  auditor  in  1851,  was  not  legally  elected ;  and  Maj  Tenn, 
Pearson  being  legally  in  the  discharge  of  the  duties  of      1885. 
derk,  an  office,  in  that  county,  to  which  belonged  the  Bobxbauoh 
duties  in  other  counties  exercised  by  auditors,  he  was,  by   Hoixnroft- 
the  new  constitution,  continued  in  their  exercise  till  the 
expiration  of  his  term.    Janes  v.  CavinSy  4  Ind.  805,  where 
the  reasoning  upon  this  point  will  be  found. 

The  judgment  of  the  Court  below  must  be  affirmed. 

Stuart,  J.,  having  been  concerned  as  counsel,  was  ab- 
sent. 

Per  Curiam^ — The  judgment  is  affirmed  with  costs. 
D.  D.  PraUy  for  the  appellant 
L.  Chamberlain^  for  the  appellee. 


EODEBAUOH   t;.  HOLLINGSWORTH. 

In  iknder,  the  aTerment  in  the  dedarataon  of  a  slaaderoiu  charge  which 
aunmes  the  existence  of  a  &ct,  is  a  nifficient  ayerment  of  rach  fkct ;  espe- 
cially on  genefal  demnrrer  or  after  yeidict. 

Whoredom  indndee  ereiy  species  of  iOictft  interoonrse  hetween  the  sexes. 

A  dedantion  for  slander  by  a  female  plaintiff,  showing  a  chaige  made  againat 
her  of  whoredom,  is  good. 

In  slander,  if  the  dedaration  is  suffident  withont  regard  to  the  co2Z(i9uttfm  or 
nmuendoes,  tiiey  may  he  regarded  as  sniplnsage. 

An  inftrence  expressed  in  the  eoOoquium  or  innuendoet  in  a  dedan^n  fer 
alander,  if  not  a  coirect  inference  from  the  words  aveired  to  haye  heen 
epoken,  can  not  aflfect  the  suffidencj  of  such  aTennents. 

CbBoqviumg  and  innuendoei  are  only  necessary  to  ramoTC  uncertainty  in  the 
identification  of  persons,  or  in  tiie  meaning  of  words  and  sentences  and 
tiieir  H>pIication. 

In  cases  of  sndi  unoortainty  they  form  a  material  part  of  the  dedaration  and 
can  not  he  rejected  as  surplusage. 

ERROR  to  the  JSarian  Circnit  Coort  ^ji^T^' 

Perkins,  J^ — Case  for  slander.   The  declaration  follows: 
^  State  of  Indiana^  Marian  county.    In  the  Marian  Cir- 
CQit  Court    Rachel  C.  HblUngsfffarth^  an  infant  within  the 
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Kay  Term,  age  of  twenty  yean,  by  her  next  friend  Charge  BolHmgB^ 
^^^'      worthy  whose  consent  thereto  in  writing  is  filed  in  Conrt, 
RoDiBAuoH  complains  of  Jacob  Rodebantgh  of  a  plea  of  trespass  on  the 
HoLLnrot-   case  for  slanderous  words  spoken.    For  that  the  plaintiff 
woETH.      ^^  Q^  j  always  has  been,  a  person  of  good  character,  and 
honest  and  chaste  in  all  her  deportment;  and,  until  the 
committing  of  the  grievances  by  the  defendant  hereinafter 
set  forth,  the  plaintiff  had  never  been  snspected  of  the 
crime  of  incest,  or  fornication,  or  any  other  disgraceful  at 
unchaste  act     Yet  the  defendant,  well  knowing  the  pre- 
mises, bat  maliciously  intending  to  ruin  the  plaintiff's  &ir 
name  and  reputation,  and  bring  her  into  public  infamy, 
disgrace  and  scandal,  in  a  certain  conversation  which  he, 
defendant,  had,  to-wit,  on  the  twentieth  day  of  Jitnej  in  the 
year  eighteen  hundred  and  forty-nine,  in  the  presence  of 
Charles  Banes  and  other  good  and  worthy  citizens  of  the 
state  of  huUana^  of  and  concerning  the  plaintiff,  and  of 
and  concerning  her  being  goilty  of  incest  with  her  brother 
hereinafter  named,  the  said  defendant  maliciously  and 
falsely  spoke  and  published,  in  the  presence  of  the  citizens 
aforesaid,  of  and  concerning  the  plaintiff^  and  of  and  con- 
cerning the  plaintiff's  being  guilty  of  incest  with  her  said 
brother,  the  false,  scandalous,  malicious  and  defamatory 
words  following,  to-wit:     Somebody  told  me  (defendant 
meaning)  that  she  (plaintiff  meaning)  acknowledged  to 
him  (meaning  one  John  Cropper)  that  Nero  (meaning  the 
brother  of  the  plaintiff)  had  screwed  her  (meaning  tiiat 
plaintiiTs  brother  had  carnal  intercourse  with  the  plaintiff) 
up  stairs  the  night  before.    And  again,  she  (plaintiff  mean- 
ing) owned  to  him  (meaning  one  John  Cropper)  that  Nero 
(plaintiff's  brother  meaning)  had  screwed  her  (meaning 
had  carnal  intercourse  with  plaintiff)  up  stairs  the  night 
before.    And  again,  I  (defendant  meaning)  heard  some- 
body say  that  John  Cropper  was  there  (meaning  at  the 
house  of  the  father  of  plaintiff  with  whom  plaintiff  re- 
sided) one  night  courting  Rachel  (meaning  plaintiff)  and 
he  (meaning  Cropper)  was  hugging  her  (meaning  plaintiff) 
and  she  (meaning  plaintiff)  asked  him  (meaning  Cropper) 
to  go  into  the  wood-house  with  her  (meaning  plaintiff) 
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and  he  (meaning  Cropper)  went  in  to  screw  (meaning  to  May  Term, 
have  carnal  interconrse  with)  her  (meaning  plaintiff)  and  ^^^' 
when  they  (meaning  plaintiff  and  said  Cropper)  were  at  Bodbbauoh 
it  (meaning  having  carnal  interconrse)  he  (meaning  said  Holuvob- 
Cropper)  told  her  (meaning  said  plaintiff)  that  somebody  '^<>»™- 
had  screwed  (meaning  had  carnal  intercourse  with)  her 
(meaning  said  plaintiff)  before ;  that  she  (meaning  plain- 
tiff) denied  it  at  first,  then  directly  she  (meaning  plaintiff) 
acknowledged  to  him  (meaning  Cropper)  that  Nero  (mean- 
ing said  brother)  had  screwed  her  (meaning  had  carnal 
intercourse  with  her,  plaintiff,)  up  stairs  the  night  before. 
And  again,  I  (meaning  defendant)  heard  somebody  say 
that  John  Cropper  was  at  EolUngsworiKs  one  night  court- 
ing Rachel  (meaning  plaintiff),  and  he  (meaning  Cropper) 
was  hugging  her  (meaning  plaintiff)  and  she  (meaning 
plaintiff)  asked  him  (meaning  Cropper)  to  go  into  the 
wood-house  with  her  (meaning  plaintiff),  and  they  went 
in  there,  and  he  (meaning  Cropper)  got  at  it  and  was 
screwing  (meaning  was  having  carnal  connection  with) 
her  (meaning  plaintiff),  and  he  (meaning  said  Cropper) 
told  her  (meaning  plaintiff)  that  somebody  had  screwed 
(meaning  had  carnal  intercourse  with)  her  (meaning  plain- 
tiff) before ;  she  (meaning  plaintiff)  denied  it  at  first,  but 
he  (meaning  Cropper)  pinned  it  to  her  (meaning  plaintiff) 
so  tight  that  she  (meaning  plaintiff)  owned  it  at  last,  and 
said  that  Nero  (meaning  her  said  brother)  had  screwed 
(meaning  had  carnal  intercourse  with)  her  (meaning  plain- 
tiff) the  night  before  up  stairs,  meaning  thereby  that  the 
plaintiff  was  and  had  been  guilty  of  fornication  and  incest 
And  the  plaintiff  avers  that  the  word  screwed  had,  at  the 
time  and  place  when  and  where  the  said  word  was  used 
by  the  defendant,  a  provincial  meaning,  to  have  carnal  in- 
tercourse. And  the  plaintiff  avers  that  the  defendant  used 
the  said  word  screwed  in  a  criminal  sense,  and  thereby 
meant,  and  was  understood  by  those  who  heard  him  to 
mean,  the  act  of  having  carnal  intercourse,  and  meant  to 
charge,  and  was  so  understood  by  those  who  heard  him, 
that  the  plaintiff  was  guilty  of  such  acts  with  her  said 
brother  and  said  John  Cropper;  by  means  whereof  the 
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H aj  Term,  plaintiff  has  suffered  in  her  good  name,  fame  and  repntap 
^^*^*      tion,  and  suffered  damage  thereby,  to-wit,  in  the  smn  of 
BoDBBAuoH  two  thoiisand  dollars.    Hence  she  sues.    Lucian  Barbour^ 
HoLLiirof-    for  the  plaintiff'' 

woBTR.  r^Yi^  defendant  pleaded  the  general  issue  and  a  sham 

plea.  The  sham  plea  was  demurred  to,  the  demurrer 
sustained,  and,  as  to  that  plea,  the  plaintiff  had  judg- 
ment. 

The  general  issue  was  tried  by  a  jury,  and  a  verdict  for 
1,000  dollars  was  returned  for  the  plaintiff 

The  defendant  prosecuted  a  writ  of  error  in  this  Court 
to  test  the  validity  of  the  declaration  which  the  demurrer 
to  his  sham  plea  brought  before  the  Court  below  for  judg- 
ment 

No  objection  is  taken  upon  any  other  part  of  the  record. 
We  proceed  to  examine  the  declaration.  Two  objections 
ajre  taken  to  it. 

1.  That  it  does  not  aver  that  the  plainti£^  Raehelj  is  un- 
married, and,  hence,  leaves  it  uncertain  whether  adultery, 
or  fornication,  or  incest  is  charged. 

We  think  we  could  not  say,  after  verdict  for  the  plain- 
tiff on  the  general  issue,  that  the  declaration  does  not 
show,  by  reasonable  implication,  the  non-marriage  of  said 
RacheL  It  avers  that  she  is  an  infant  within  the  age  of 
twenty  years,  is  still  living  vnth  her  father,  and  that  one 
person,  having  sexual  intercourse  with  her,  did  so  on  a 
^courting"  visit  to  her.  Now,  courting,  in  its  popular  ac- 
ceptation, means  wooing  or  soliciting  in  marriage.  The 
very  charge  made  against  her,  then,  assumes  that  she  is  a 
feme  sole;  and  it  has  been  decided  that  where  a  slanderous 
charge  assumes  the  existence  of  a  fact,  proof  of  the  charge 
itself  is  a  sufficient  proof  of  the  assumed  fact.  Hays  v. 
AUenj  3  Blackf.  408.— Heskr  v.  Degcmt^  3  Ind.  501.  By 
the  same  rule,  the  averment  of  such  a  charge  in  the  decla- 
ration would  be  a  sufficient  averment  of  the  fact  assumed 
in  it ;  and  especially  should  it  be  so  considered  on  general 
demurrer  or  after  verdict. 

So  far  upon  the  assumption  that  it  was  necessary  to 
aver  the  want  of  marriage  of  the  plaintiff;  but  we  do  not 
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mean  to  decide  that  fact.     And  this  brings  ub  to  the    May  Term, 
second  objection,  which  is —  loOO. 

2.  That  the  words  complained  of  in  the  declaration  do  Rodbbauoh 
not  support  the  colloquium  and  ifmuendoes  contained  in  it.    Hollihgs- 

It  is  urged  that  the  plaintiff,  in  the  colloquium  and  tn-  ^<>»th. 
nuendoesy  has  elected  to  insist  upon  the  charge  of  incest; 
that  she  is  bound  by  the  meaning  she  has  seen  fit  to  assign 
to  the  words  used;  that  they  do  not  amount  to  a  charge  of 
incest,  because  they  do  not  show  the  connection  charged 
to  have  been  between  persons  over  sixteen  years  of  age 
and  with  a  knowledge  of  their  relationship,  and,  hence, 
that  the  declaration  is  fatally  defective,  according  to  Lump* 
kins  V.  Justice^  1  Ind.  IL  557.  This  argument  proceeds  on 
the  idea  that  it  was  necessary  for  the  plaintiff  to  show  that 
a  certain  charge  of  a  particular  offence  had  been  made 
against  her.  In  this  description  of  cases,  where  the  suit  is 
by  a  male  plaintifi^,  such  is  the  case.  Lumpkins  v.  Justice^ 
supra.  Not  so  where  the  plaintiff  is  a  female.  By  our 
statute  it  is  actionable  to  charge  a  female  with  whoredom, 
a  thing  not  in  itself  necessarily  criminal  in  the  eye  of  the 
law;  for  any  act  of  sexual  intercourse  between  a  married 
female  and  a  male  person  not  her  husband,  or  between  an 
unmarried  female  and  a  male  person,  is  whoredom,  and  a 
single  act  of  the  kind,  according  to  the  case  of  Alcorn  v. 
Booker,  7  Blackf.  58,  makes  a  woman  a  whore.  A  decla- 
ration for  slander,  therefore,  by  a  female  plaintiff,  which 
shows  a  charge  made  against  her  of  whoredom,  is  good. 
2  IL  S.,  p.  205,  s.  788.  Such  is  the  declaration  in  the  case 
before  us.  And  it  shows  such  a  charge  in  its  averments, 
independently  of  the  colloquium  and  innuendoesj  and  inde- 
pendently  of  the  question  of  marriage;  for  it  avers  that  the 
defendant  charged  her  with  having  sexual  intercourse,  on 
one  day,  with  her  brother  JVfero,  and,  on  the  following  day, 
with  John  Cropper.  Now,  both  these  persons  could  not 
have  been  husbands  of  the  plaintiff,  and  the  intercourse 
with  one,  if  not  both  of  them,  must  have  been  an  act  of 
whoredom.  It  may  have  been  in  the  one  case  incest,  and 
in  the  other  fornication;  but  be  that  as  it  may,  in  either 
case  the  act  was  whoredom.     Whoredom  is  a  compre* 
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May  Teim,   hensive  temii  including  every  species  of  illicit  interconrse 
1855.       between  the  sexes. 


Eppeblt  The  declaration,  then,  being  sufficient  without  regard  to 
IiiTTu.  the  colloquium  and  ifmuendoes,  they  may  be  regarded  as 
surplusage.  Any  erroneous  inference  of  the  plaintiff  con- 
tained in  them  will  not  vitiate  averments  good  and  suffi- 
cient without  the  inference.  Such  seems  to  have  been 
the  course  of  practice  in  this  Court,  without  expressly 
deciding  the  point  See  Dodge  v.  Lacepy  2  Ind.  R.  212. — 
Abshire  v.  Cline^  3  id,  115. 

Colloquiums  and  innuendoes  are  only  necessary  to  re- 
move uncertainty  that  would  otherwise  exist  as  to  persons, 
or  the  meaning  of  words  and  sentences  and  their  applica- 
tion. See  Hays  et  ux.  v.  MUckeU  et  ux^  7  Blackf.  117^ — 
WorOi  V.  Butler,  id.  251.— Roella  v.  Follow,  id.  377.— 
Btucker  v.  Davis,  8  id.  414. — Note  to  Harper  v.  Defy,  3 
Ind  R.  225.—Linvilte  v.  Earlywine,  4  Black!  469.  And 
in  cases  where  they  so  become  necessary,  they  ibrm  a  ma- 
terial part  of  the  declaration,  and  can  not  be  rejected  as 
surplusage. 

Per  Ckrianid— The  judgment  is  affirmed  with  costs. 

H  CyNeal  and  D.  Wallace,  for  the  plainti£ 

L*  Barbour  and  A.  O.  Porter,  for  the  defendant. 


Epperly  v.  Little. 


A  dedaration  in  assmnpsit,  in  the  Court  of  Common  Pleas,  in  a  suit  com- 
menced March  9, 1858,  contained  two  connts,  one  on  a  note  for  70O  doUarB, 
and  the  other  for  200  dollars  for  money  paid,  &c.  The  damages  in  the  oon- 
clnsion  of  the  declaration  were  laid  at  1,500  dollars.  The  defendant  hairing 
moved  to  dismiss  the  suit  for  the  want  of  jurisdiction,  the  plaintiff,  during 
the  pendency  of  the  motion,  obtained  leave  to  amend  the  declaration  bj 
stating  the  damages  at  1,000  dollars;  and,  haying  made  the  amendment, 
the  defendant's  motion  was  oreniiled.  The  defendant  then  moTed  for  a 
continuance  of  the  cause,  on  account  of  the  amendment,  but  the  Court 
refused  the  motion. 

Hdd,  tlurt)  in  the  refusal  to  dismiss  the  suit,  there  was  no  error. 
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ffeid,  also,  that  the  amendment,  not  haying  materially  changed  the  plaintiBrs    May  Term, 
claim,  did  Hot  entitle  the  defendant  to  a  continaance.  1855. 

A  coont  on  a  promissoij  note  averred  that  "the  defendant,  by  his  certain  note 

in  writing,  then  due  and  payable,  promised  the  plaintifF,"  Ac.    Hdd,  on  de-      ^Bppbblt 
mdrrer,  that  the  midertaking  of  the  plaintiff  was  sufficiently  alleged.  Littlb. 

APPEAL  from  the  Wayne  Cotirt  of  Common  Pleas.         n«fwfay, 

GooKiNS,  J. — lAUle  sued  Epperlpj  on  the  9th  of  March^ 
1853,  in  the  Wayne  Court  of  Common  Pleas,  in  an  action 
of  assumpsit.  The  declaration  contains  two  counts,  one 
on  a  note  for  700  dollars,  and  the  other  for  money  paid, 
200  dollars*  The  damages  in  the  conclusion  of  the  decla- 
ration were  laid  at  1,500  dollars. 

The  defendant  moved  to  dismiss  the  suit  for  the  wai^t 
of  jurisdiction,  and  the  plaintiff  moved  to  amend  his  de- 
claration, which  was  allowed,  and  he  amended  by  stating 
the  damages  at  1,000  dollars;  whereupon  the  Court  re- 
fused the  defendant's  motion  to  dismiss  the  suit.  The 
defendant  then  moved  to  continue  the  cause,  in  conse- 
quence of  the  amendment,  which  motion  was  overruled. 
The  defendant  then  filed  his  demurrer  to  the  first  count 
of  the  declaration,  which  vras  overruled,  and  the  plaintiff 
having  entered  a  noUe  prosequi  to  the  second  count,  judg- 
ment was  given  for  the  amount  of  the  note,  and  the  de- 
fendant appealed. 

The  11th  section  of  the  act  organizing  the  Court  of 
Common  Pleas,  2  B.  S.  1852,  p.  18,  gives  that  Court  ju- 
risdiction when  the  sum  due  or  demanded,  or  damages 
claimed,  shall  not  exceed  1,000  dollars,  exclusive  of  inte- 
rest and  costs.  The  sums  daimed  in  the  two  counts, 
exclusive  of  interest,  amounted  to  only  900  dollars,  and 
the  plaintiff  could  have  recovered  no  more.  The  cases  of 
Wetherill  v.  The  Inhabitants,  Sfc,  5  Blackf.  357,  and  Swift 
V.  Woods,  id.  97y  Bie  relied  on  by  the  appellant  In  the 
former  case,  it  is  said,  but  not  decided,  as  the  question 
was  not  before  the  Court,  that  in  assumpsit,  and  other  ac- 
tions sounding  in  damages,  the  sum  laid  in  the  conclusion 
of  the  declaration  constitutes  the  amount  of  the  plaintiff's 
claim.  We  think  the  sum  so  laid  limits,  but  does  not  en- 
large  the  plaintifi^s  claim.    In  Sw^  v.  Woods,  which  was 


346 


CASES  IN  THE  SUPREME  COURT 


Maj  Teim, 
1885. 

Thb  Nbw- 

0A8TUI  AHD 
BiCKMOXD 

Bailsoad 

COMPAKT 

T. 
CHAMBBmS. 


an  action  before  a  justice  of  the  peace,  the  plaintiff,  in 
three  separate  counts,  claimed  50  dollars  each,  and  there 
was  no  general  conclusion  limiting  the  demand  That 
case,  and  the  case  of  The  State  Bank  v.  BrookSj  4  Blackfl 
485,  MiddUUm  v.  Harris^  6  id.  397,  Anderson  v.  Fams^  7 
id.  343,  and  Washburn  y.  Payne^  2  id.  216,  show  that  if  the 
utmost  the  plaintiff  can  recover  upon  his  claim,  as  stated, 
is  within  the  jurisdiction  of  the  Court,  it  is  sufficient  to 
give  jurisdiction.  In  Tipton  v.  Ciimminsj  5  Black£  571, 
an  amendment  to  a  declaration  in  debt,  by  inserting  the 
amount  of  damages  claimed,  was  held  to  be  not  an 
amendment  in  substance.  We  think  there  was  no  error 
in  refusing  to  dismiss  the  suit 

What  has  already  been  said  disposes  of  the  second  ob» 
jection.  The  amendment  made  did  not  materially  change 
the  plaintiff^s  claim,  and  did  not  entitle  the  defendant  to 
a  continuance.     IHpton  v*  Cummins^  supra. 

The  demurrer  to  the  first  count  was  properly  overruled. 
The  objection  taken  is,  that  the  pleader,  after  describing 
the  note,  did  not,  as  in  the  old  forms,  repeat  that  the  de- 
fendant thereby  promised  to  pay,  &c.  The  count  states 
that  ^^the  defendant,  by  his  certain  note  in  writing,  then 
due  and  payable,  promised  to  pay  the  plaintiff,"  &c.  If 
that  is  true,  which  the  demurrer  admits,  we  think  the 
plaintiff  was  entitled  to  his  action. 

Per  OurianL — The  judgment  is  affirmed,  with  3  per  cent 
damages  and  costs. 

O.  P.  Morton  and  M.  WUsoHj  (at  ihe  appellant 

J.  B.  Julia/n^  for  the  appellee. 


The  New  Castle  and  Richmond  Railroad  Compant  v. 
Chambers  and  Wife. 


It  wu  held  that  a  new  trial  should  haye  been  granted  to  the  appellaats  in  the 
Conrt  below,  under  the  ipedal  drcomstanoes  shown  by  an  tdSftdaTit  made  bi 
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ntpport  of  their  motion,  tiie  statements  in  the  affidofit  not  having  been 
controverted  by  the  advene  party. 
The  truth  of  fiusts  alleged  in  an  affidavit  in  support  of  a  motion  for  a  new 
trial,  may  be  controverted  by  the  adverse  party. 

APPEAL  from  the  Cass  Circuit  Conrt 

600KIN8,  Jd — Clumbers  and  wife,  who  were  the  plain* 
tifis  below,  claimed  damages  against  the  appellants  for 
constructing  their  road  through  the  plaintiffs'  lands.  Ap- 
praisers were  appointed,  pursuant  to  the  statute,  who 
assessed  the  damages  at  500  dollars,  from  which  assess- 
ment the  railroad  company  appealed  to  the  Circuit  Court, 
where  there  was  a  trial  and  verdict  for  the  plaintiffs  for 
888  dollars  and  88  cents.  Motion  for  a  new  trial  over- 
ruled, and  judgment     The  railroad  company  appeals. 

In  support  of  the  motion  for  a  new  trial  the  appellants 
read  the  affidavit  of  WUliamsan  Wright 

The  affidavit  states  that  <<he  is  director  of  the  Newcastle 
and  Bichmond  Railroad  Company ^  which  is  now  changed 
nnder  the  law  of  Jbidiana  to  the  name  of  the  Cincinnati^ 
Logansport  and  Chicago  Railroad  Company;  that  he  is 
the  general  agent  and  superintendent  of  the  line  of  road 
north  of  Madison  county,  and,  as  such,  had  full  power  and 
authority  to  employ  counsel  and  manage  and  control  the 
officers  of  said  company.  That  under  such  authority  he, 
with  Ps/rus  Taber^  a  heavy  stockholder  in  said  road,  called 
upon  Mr.  Daniel  D.  JPratt^  an  attorney,  to  retain  generally 
his  services  as  attorney  for  the  company,  and  at  such  in- 
terview it  was  agreed  by  and  between  the  parties,  as  de- 
fendant understood,  by  your  affiant,  that  said  Pratt  was 
retained  and  employed  as  the  attorney  of  the  Newcastle 
and  Richmond  Railroad  Company  in  all  cases  then  pend- 
ing, except  one  of  one  Henry  H.  Helm^  in  which  he  was 
personally  employed,  and  in  all  cases  that  might  in  future 
arise  in  which  the  company  was  a  party;  and  was  to  be 
paid  such  reasonable  fees  as  might  be  demanded  for  such 
services.  That  said  Wright  relied  upon  said  employment, 
and  supposed  that  said  Pratt  was  the  counsel  in  said 
cause,  and  called  upon  Stephen  Taber^  a  partner  of  said 
Daniel  D.  Pratt  in  the  practice  of  law,  to  have  the  wit- 
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nesses  sabpcBnaed,  just  before  the  sittiiig  of  the  Court, 
and  was  then  informed  that  Mr.  JVo^  was  employed  for 
Thomas  Chambers^  as  coimsel  in  his  cause.  That  your 
affiant  called  upon  Mr.  PrcOt^  and  found  he  considered 
himself  as  employed  by  said  Chambers  before  his  employ- 
ment  by  the  company.  That  this  was  on  tiie  first  day  of 
the  present  term  of  this  Courts  and  your  affiant's  urgent 
business  required  his  immediate  presence  in  CincmnaUj 
connected  with  the  road.  That  he  called  upon  Darnel 
2>.  PraU^  and  told  him  of  his  reliance  upon  him  for  his 
legal  services,  and  the  inability  to  have  another  attorney 
employed  and  facts  and  defence  made  known,  as  your 
affiant's  immediate  presence  was  required  in  CinciimaH. 
That  said  PtaU  agreed  to  continue  the  case  over  to  the 
latter  part  of  the  second  week,  and  your  affiant  left  expect- 
ing to  return  and  in  person  attend  to  said  suit,  as  your 
said  affiant  understood  firom  said  PtaU  that  the  said  cause 
should  be  continued  to  the  third  week,  if  the  business 
should  keep  the  Court  so  long  in  session,  and  your  affiant 
should  not  return.  That  your  affiant  employed  no  one, 
nor  did  any  authorized  agent  employ  an  attorney,  to  ap- 
pear in  said  cause,  in  the  Cass  Circuit  Court  That  said 
Wrighi  is  informed  that  said  Pratt  persuaded  one  Henry 
Swift  to  appear  in  said  cause,  representing  to  said  Sw^ 
that  said  Pratt  would  dismiss  said  cause,  and  said  Wrighi 
would  be  defaulted  for  not  attending  to  said  suit,  and  ad- 
vised him,  as  a  fiiend,  to  attend  to  said  cause;  that  said 
Swift  was  not  advised  of  the  defence  or  the  witnesses  for 
the  defence.  That  great  injustice  will  be  done  said  com- 
pany if  a  new  trial  is  not  granted  in  this  cause.  That  the 
party  expects  to  show  that  the  benefits  arising  from  the 
construction  of  the  road  equal  all  the  damages,  or  are 
within  a  small  sum  of  the  amount.  That  they  can  prove 
that  said  Chambers  has  been  paid  for  fencing  the  road, 
which,  as  your  affiant  is  informed,  was  included  in  ibe 
damages  assessed  in  said  cause,  and  he  further  states  that 
said  testimony,  as  your  affiant  is  informed  was  given  upon 
the  trial  of  said  cause,  could  be  in  part  explained  and  in 
part  rebutted,  if  an  opportunity  could  have  been  had  by 
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your  affiant    No  other  action  was  or  wonld  have  been   ^^y  Tma, 
taken,  than  to  have  had  the  appeal  dismissed  if  your      ^^55. 
affiant  was  not  present  to  attend  trial."  Th»  Nbw- 

It  seems  to  us  that  the  facts  stated  in  the  affidavit   Biohhoitd 
ought  to  have  entitled  the  defendants  to  a  new  triaL    It    c^J^J^ 
is  suggested  by  the  counsel  for  the  appellees  that  Swiftj         ▼• 
who  appeared  for  the  defendants  below,  was  a  practising 
attorney,  a  brother-in-law  to  Wright  and  a  member  of  his 
family,  and  an  employee  of  the  company;  and  that  the 
suggestion  of  the  plaintiff's  counsel  to  Swift  to  look  after 
the  interests  of  the  company  was  prompted  by  courtesy 
to  Mr.  Wright    We  can  not  judicially  take  notice  of  the 
matters  here  suggested,  as  they  do  not  appear  in  the  re- 
cord; but  if  they  did  appear,  still  the  defendants  were  pre- 
judiced by  the  unauthorized  interference  of  Swifts  and  that 
is  the  controlling  feature  in  the  case. 

It  is  insisted  that  the  remedy  of  the  company  was 
against  Swifts  who  is  not  shown  to  be  insolvent  Had 
the  motion  for  a  new  trial  not  been  made  before  judg- 
ment, and  if  his  interference  had  been  wholly  upon  his 
own  motion,  and  without  any  suggestion  from  the  oppo- 
site party,  the  position  assumed  would  be  entitled  to  more 
consideration;  though  we  can  not  say  that  even  then  it 
would  have  been  their  only  remedy.  Kent,  C.  J.,  in  Den^ 
tan  V.  Noyes^  6  Johns.  R.  296,  plainly  intimates  that  he 
would  go  further.  In  that  case  the  judgment  was  re- 
tained, lest  the  plaintiff  should  be  prejudiced  by  the  loss 
of  his  lien,  in  consequence  of  a  misplaced  confidence  in 
fhe  attorney  who  appeared,  and  whom  he  supposed  to 
have  authority;  but  the  defendant  was  let  in  to  make  his 
defence.  The  same  course  was  directed  by  this  Ck)urt,  in 
the  case  of  Pierson  v.  Holmanj  5  Blackf,  482. 

The  facts  stated  in  the  affidavit  are  not  controverted  as 
they  might  have  been,  if  untrue,  and  we  think  that  under 
the  particular  circumstances  of  the  case  a  new  trial  should 
have  been  granted. 

As  the  motion  for  a  new  trial  was  made  before  judg- 
ment, the  case  is  to  be  distinguished  from  those  in  which 
a  judgment  already  rendered  has  been  ordered  to  stand  as 
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Mmj  Tem,  an  ultimate  Becority  for  the  plaintiif  for  whateyer  amonnt 
^^^'      might  be  finally  recovered 

Hbddt  Per  Curiam. — The  judgment  is  reversecL     CauBe  re- 

Dbitbb.     manded,  with  instractions  to  the  Circuit  Court  to  giant 
the  defendant  a  new  trial,  upon  the  payment  by  him  of 
all  the  costs  in  the  action. 
jS  p.  BiddUj  for  the  appellants. 
D.  D.  Pratt  and  8.  C.  Taber^  for  the  appellees. 


Heddt  and  Others  v.  Driver. 

A  oonnt  which  is  not  a  nullity  ihonld  not  be  rejected  on  motion. 
The  pUdntiff  can  not  assign  for  error  the  dismiasal  of  his  snit,  unless  he  ex- 
cepted to  the  dismissal  in  the  Court  below. 

Tkundaif,        ERROR  to  the  SiUUvan  Circuit  Court 

Stuart,  J. — Action  on  the  case  against  Jane  Driver^  as 
tenant  in  dower,  for  waste.  The  plaintiflb  are  the  heirs 
at  law  of  Edwin  Driver y  deceased  The  defendant  is  his 
widow. 

The  declaration  contained  three  counts.  After  trial, 
and  verdict  for  40  dollars,  the  Court  sustained  a  motion 
for  a  new  trial,  and  the  cause  was  continued.  At  the  next 
term,  Jane  had  leave  to  withdraw  her  plea.  She  then 
filed  a  general  demurrer  to  the  declaration,  which  was  sus- 
tained. The  plaintifis  withdrew  tiieir  joinder,  non-prossed 
all  the  counts  but  the  last,  and  the  cause  was  continued 
with  leave  to  amend. 

At  the  following  term,  no  amendment  to  the  declaration 
having  in  the  meantime  been  made,  the  defendant  moved 
to  dismiss  the  cause,  for  want  of  a  declaration,  and  the 
Court  sustained  the  motiozL 

The  third  count  was  not  good  on  demurrer,  but  it  could 
not  be  regarded  as  a  nullity  and  rejected  on  motion.    That 
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count  stood  on  the  recordy  not  only  with  all  its  own  allega-   ^^  I'^nn, 
tions,  but  with  all  the  fonnal  parts  of  the  entire  dedara-      l^^* 
tion,  and  also  with  aU  the  deseriptiye  references  made  in    Aicbboss 
it  to  the  other  counts  which  had  been  non-prossed  thb  Statb. 

Instead  of  moving  to  reject,  the  defendant  should  have 
refiled  her  demurrer.    Part  y.  WUUamSj  ante^  p.  219. 

But  as  the  plaintiflb  did  not  appear  as  objecting  in  the 
Court  below,  and  took  no  exception  there  to  the  opinion 
of  the  Court  in  dismissing  the  cause,  the  error  can  not  be 
noticed  in  this  Court 

Per  Ckuriam^ — The  judgment  is  affirmed  with  costs. 

X  P.  Usher^  for  the  plainti£ 


Ambrose  v.  The  State. 


The  proTificms  of  section  8  of  ibe  act  of  1848  "to  rednoe  the  biw  inoorpo* 
mtuDg  the  dty  of  MatUmm,  and  the  sereral  acta  amendatorj  thereto,  into  one 
act/'  Ac,  80  &r  as  tiiey  rehite  to  the  licensing  of  persons  to  retail  spiiitnons 
liqnors,  did  not  repeal,  by  implication,  within  the  corporate  limits  of  said 
city,  tiie  general  proTision  In  the  B.  S.  1843  npon  the  subject 

A  party  can  not  be  pnnished  twice  for  the  same  act,  under  the  same  jnzisdic- 
tion;  bnt  he  may  under  different  jurisdictions;  as  for  an  act  in  violation  of 
the  charter  of  a  dty  and  a  penal  law  of  the  state. 

ERROR  to  the  Jefferson  Circnit  Court  ^^f^' 

Stuart,  J. — Indictment  for  retailing  without  license, 
found  under  the  R.  S.  1843.  The  record  shows  the  act 
complained  of  to  have  been  done  in  the  city  of  Mctdisany 
under  a  license  firom  that  city. 

The  dty  of  Madison  granted  the  license,  under  an  act 
passed  subsequent  to  the  R.  S.  1843.  Local  Laws  1848, 
p.  92.  And  it  b  insisted  that  the  latter  act,  so  fieur  as  the 
corporate  limits  of  the  city  were  concerned,  controlled  the 
former  act. 

We  can  not  carry  repeal  by  implication  that  &i*  ^^  Fix- 
ing rates  and  granting  a  license  by  the  dty  excuses  from 
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May  Tom,  liability  to  the  city  ordinances,  bat  can  not  ezcnae  fiom 

^858,      liability  to  the  penal  laws  of  the  state."     S2baii  v.  The 

BoBBtoir     Statej  8  Black£  361.    This  position,  say  the  Court,  is  the 

Cbaithav.    correct  one.    And  the  language  quoted  is  nsed  of  a  sat>- 

sequent  local  act,  giving  the  exebmve  right  to  license  the 

retailing  of  spirituous  liquor  to  the  city  of  Rickmondj  any 

law  or  custom  to  the  contrary  notwithstanding. 

This  is  a  fer  stronger  case  than  is  made  upon  the  char- 
ter of  the  city  of  Madison. 

It  is  urged  that  it  would  be  subjecting  the  party  to 
be  punished  twice  for  the  same  offence.  But  that  is  not 
warranted.  It  is  not  pretended  tiiat  a  party  can  be  twice 
punished  under  the  same  jurisdiction.  But  that  the  same 
act  may  be  an  offence  against  two  different  jurisdictions 
is  no  longer  an  open  question.  Fox  v.  The  State  of  Ohioj 
5  How.  AlO^^Moore  v.  The  People  of  Illinois,  14  id.  13- — 
The  State  v.  Moore,  at  the  present  term.  M  ^W 

We  are  clear  that  the  defendant  was  properly  convicted, 
notwithstanding  his  license  from  the  city  of  Madison. 

Per  Curiam^ — The  judgment  is  affirmed  with  costs. 

J.  W.  Chapman  and  J.  B.  Merriwether,  for  the  plaintiff 


Robeson  and  Another  v.  Chapman  and  Another. 

When  a  man  U  known  to  be  oontiacttng  merely  as  the  agent  oi  another,  wbo 
is  also  known  as  the  principal^  his  contracts,  if  he  possesses  full  anthori^ 
for  the  purpose,  will  be  deemed  the  contracts  of  the  principal  only. 

Thindt^,        APPEAL  from  the  Franklin  Circnit  Court. 

"^  '  Davison,  J^ — The  complaint  alleges  that  Robeson  and 

Burton  were  indebted  to  the  appellees  400  dollars  for  com 
sold  and  delivered.  The  answer  denies  the  indebtedness, 
and  also  sets  up  payment  in  full  for  the  com.  *  Verdict  for 
the  plainti£b  below.  New  trial  reftised,  and  judgment  on 
the  verdict 
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From  the  evidence  it  appears  that  Cioud  and  Dare  an*  ^^7  T«nii, 
thorized  the  appellants^  who  were  the  defendants  below,  to      ^^^ 
act  as  their  agents  in  the  purchase  of  com.    The  authority    Bobmov 
was  in  writing,  and  reads  thus :  CHinuv. 

"^BroakviUe,  December  10, 1862.  Cloud  and  Dare  have 
this  day  employed  Robeson  and  Burton  as  their  agents  to 
purchase  com,  wheat  and  other  grain,  such  as  they  want, 
for  which  they  agree  to  pay  said  Robeson  and  Bwion  two 
cents  per  bushel  for  all  grain  which  they  purchase  for  them. 
All  of  the  grain  to  be  purchased  under  the  direction  of 
Cloud  and  Dare.    [Signed]  Cloud  and  DareJ^ 

It  was  also  shown  that  the  purchase  was  made  pursuant 
to  the  authority  above  stated,  and  was  reduced  to  writing, 
the  contract  being  as  follows: 

"Received  of  Robeson  and  Burton  one  dollar,  in  part 
payment  for  1,000  bushels  of  corn,  to  be  delivered  at  the 
pens  on  Mr.  Raybwrtifs  farm,  which  we  have  this  day  sold 
them  for  Ckmd  and  Da^re^  at  35  cents  per  bushel ;  com  to 
be  taken  away  within  two  weeks.  We  agree  to  let  them 
have  all  we  have  to  spare  at  the  same  price ;  all  of  which 
is  to  be  paid  for  on  or  before  the  Ist  of  Jamtary^  1863. 
[Signed]  Alexander  Chapnum^  John  Whitsler.^ 

It  was  proved  that  Cloud  and  Dare^  at  the  time  this 
instrument  was  given,  were  known  to  the  appellees,  who 
were  then  distinctly  told  that  the  purchase  was  made  for 
that  firm.  It  was  farther  shown  that  Cloud  and  Dare,  a 
few  days  afterwards,  fully  recognized  the  sale  of  the  corn, 
as  made  to  them  through  their  agents. 

We  think  the  verdict  does  not  accord  with  the  weight 
of  evidence.  The  rule  is,  that  "  when  a  man  is  known  to 
be  contracting  merely  as  the  agent  of  another,  who  is  also 
known  as  the  principal,  his  contracts,  if  he  possesses  fuM 
authority  for  the  purpose,  will  be  deemed  the  contracts  of 
the  principal  only."  Story  on  Agency,  s.  261.  In  the  pre- 
sent case,  it  was  clearly  proved  that  the  appellants,  when 
they  made  the  contract  in  question,  were  known  to  be 
agents;  the  names  of  their  principals  were  also  disclosed; 
and  the  appellees,  on  at  least  one  occasion  after  the  con- 
tract, recognized  Cloud  and  Dare  to  be  entitled  to  the  com 
Vol.  VL— 23 
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nnder  the  pmchase.  There  is,  indeed,  nothing  in  the  evi- 
dence or  dzcnmstances  leading  to  the  condnsion  that  the 
appellants  inconed  or  intended  to  incur,  either  expressly 
or  impliedly,  any  personal  responsibility  in  the  transaction. 

We  are  of  opinion  that  a  new  trial  should  have  been 
granted* 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  Sec 

J.  D.  Bbwkmdj  for  the  appellants. 

O.  HM(md^  for  the  appellee. 


The  Boabd  of  Cobimissionebs  op  La  Grange  County 
V.  Cutler. 

Where  stataias  passed  at  the  eame  seuion  of  the  ]^;islatiire,  though  appa- 
imAj  conflicting,  aie  not  direcdj  repugnant,  tibej  should  be  construed  in 
pari  materia  as  one  statute,  and  so  as  to  cany  out  what  appears  to  have 
been  the  main  faitent  of  the  l^glslatiire. 

A  local  act  ^prored  January  16,  1849,  pionded,  that  tiie  auditor  of  La 
Grange  county  should  receive  700  dollan  per  amnum,  which  should  be  a 
full  compensation  for  aU  serrioes  which  he  might  perfonn  as  sndi  ofllcer. 
It  also  provided  that  it  should  be  his  duty,  on  the  first  Monday  in  March 
and  September  of  each  year,  to  make  to  the  county  board,  in  sndh  foim  as  it 
should  direct,  a  return  in  writing,  comprising  all  the  fees  and  emoluments 
of  said  office,  and  all  compensation  for  labor  in  any  manner  reoeLved  by 
him  in  yirtue  of  said  office,  for  the  half  year  ending  at  that  time,  which 
retun  should  be  verified,  &c.  It  fnrdier  prorided  that  it  should  be  the  dut^ 
of  the  board  to  make  half-yeariy  allowances  to  sadh  auditor  of  such  sum  as 
would  make  liis  half-yeariy  salary  equal  to  850  dollan,  to  be  paid  out  of 
the  treasury  of  said  countj.  The  act  "to  increase  and  extend  die  beiMfits 
of  common  schook,"  approved  January  17,  1849,  after  requiring  county 
auditon  to  peribim  the  several  duties,  ftc^  which,  before  that  time,  belooged 
to  the  office  of  sdiool  commissioner,  provided  that  for  the  dischaige  of  sacfa 
duties,  &c.,  ihey  sliould  be  allowed  by  the  county  boards  oneJialf  of  one 
per  cent,  upon  the  amount  of  school  funds  on  loan  in  tiieir  respective 


Held,  that  said  statutes  should  be  construed  thus :  For  services  relative  to  the 
school  fund,  each  county  auditor  should  receive,  as  a  compensation,  one^ 
half  of  one  per  cent,  upon  the  amount  of  that  fund  on  loan  in  his  county; 
provided,  tiiat  the  auditor  of  La  Grange  county  should  not  be  allowed  sudi 
per  centum  in  addition  to  his  fixed  saluy  of  700  doUars. 
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APPEAL  from  the  La  Orange  Cucnit  C!oiirt 
Davison,  Jd — This  was  a  proceeding  institated  by  Cto- 
fer,  the  auditor  of  La  Orcmge  county,  before  the  county 
board,  to  obtain  an  allowance  in  payment  of  his  salary. 
The  following  is  the  cause  of  action : 

"  The  county  of  La  Orange  to  Sivum  M.  Cutler^     Db. 

September  J 1852.  To  salary  as  auditor  from  the  1st 
of  March  to  the  15th  of  Junej  being  three  months 
and  fifteen  days,  at  $700  per  year $201  16 

Credit,  by  incidental  fees  during  that  time 7  55 

$193  61" 
The  board  having  heard  the  case,  ordered  that  Ouiler^ 
the  auditor,  should  receive  out  of  the  school  fimds  117 
doUaiB  and  14  cents,  being  the  amount  of  one-half  of  one 
per  cent  allowed  for  the  management  of  that  frmd,  from 
March  2, 1851,  to  March  2, 1852;  and  also  that  he  be  al- 
lowed 76  dollars  and  47  cents  out  of  the  county  treasury, 
&c.  From  this  decision  the  auditor  appealed  In  the  Cir- 
cnit  Ckrart,  the  cause  was  submitted  upon  an  agreed  case. 
The  Court  rendered  judgment  in  favor  of  Cuiler  for  117 
dollars  and  14  cents;  and  the  county  board  appeals  to  this 
Court* 

The  validity  of  this  judgment  depends  upon  the  con- 
stmction  to  be  given  to  an  act  of  the  legislature  approved 
Jamnary  16, 1849,  and  to  the  5th  section  of  another  act,  en- 
titled ^  an  act  to  increase  and  extend  Ihe  benefits  of  com- 
mon schools,"  approved  JamLory  17, 1849.  The  former  is 
a  local  law,  applicable  to  La  Orange  county,  and  provides, 

1.  That  the  auditor  of  said  county  shall  receive  700  dol- 
lars per  ammmj  which  sum  shall  be  a  frill  compensation 
for  all  services  which  he  may  perform  as  such  officer. 

2.  It  shall  be  his  duty,  upon  the  first  Mondaps  in  March 
and  September  J  in  each  year,  to  make  to  the  county  board, 
in  such  form  as  it  shall  direct,  a  return  in  writing,  em- 
bracing all  the  fees  and  emoluments  of  said  office,  and  all 
compensation  for  labor  in  any  manner  received  by  him  in 
virtue  of  said  office,  for  the  half  year  ending  at  that  time, 
which  return  shall  be  verified,  &c.    3.  It  shall  be  the  duty 
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Umj  T«nn,  of  said  board  to  make  half-yeaily  allowances  to  such  audi- 
^^^^      tor  of  such  sum  as  will  make  his  half-yearly  salary  equal  to 

Tax  BoAu>  350  dollars,  to  be  paid  out  of  the  treasury  of  said  county. 

8ionx8  OF       These  provisions,  it  will  be  seen,  fix  the  annual  salary 

^CouiiTT*  ^^  *^®  auditor  of  La  Orange  county,  ^f<w  all  serrices  he 
y^'  may  perform  as  such  officer,''  at  700  dollars.  But  the  act 
approved  Jamtarg  17th,  after  requiring  county  auditors  to 
perform  the  several  duties,  &a,  which,  prior  to  that  time, 
belonged  to  the  office  of  school  commissioner,  provides, 
that  for  the  discharge  of  such  duties,  &a,  they  shall  be  al- 
lowed by  the  county  board  one«half  of  one  per  cent  upon 
the  amount  of  school  funds  on  loan  in  their  respective 
counties.    Acts  of  1849,  pp.  69, 125. 

This  per  cetUnm^it  is  insisted,  rightfully  belonged  to  OuU 
fer,  in  addition  to  the  salary  provided  by  the  local. statute ; 
and  such  was  the  dedsion  of  the  Circuit  Court  If  this 
construction  be  the  trae  one,  that  statute  can  not  be  caxw 
ried  into  effect  in  accordance  with  its  manifest  intent; 
because  it  expressly  enacts  that  700  dollars  per  anmtm 
shall  be  in  full  for  all  services  the  auditor,  as  such  officer, 
may  perform.  Nor  would  the  county  board  be  able  to 
settle  the  half-yearly  salary  of  350  dollars,  because,  in  the 
performance  of  that  duty,  they  are  bound  to  take  into  con- 
sideration ^  all  the  compensation  for  labor  in  any  manner 
received  by  him  in  virtue  of  his  office  for  such  half  year.'' 
Between  the  above  statutes,  there  is  no  direct  inconsis* 
tency,  though  it  may  be  said  there  is  an  apparent  conffiet. 
They  relate  to  the  same  subject,  viz.,  an  aUov^ance  to  the 
auditor  for  his  services,  and  were  passed  at  the  same  ses- 
sion of  the  legislature.  This  being  the  case,  the  rule  of 
construction  is  weR  settled.  It  becomes  the  duty  of  the 
Court  to  r^ard  these  enactments  in  pari  materia^  to  con- 
sider them  as  one  statute,  and  give  them  such  an  exposi- 
tion as  will  sustain  what  appears  to  have  been  the  main 
intent  of  the  law-maker.  In  this  case,  the  language  of 
the  local  act  relative  to  the  salary  and  the  mode  in  which 
it  IS  to  be  paid,  is  too  plain  to  afford  any  room  for  inter- 
pretation. It  was,  no  doubt,  a  special  favor  conceded  to 
the  people  of  La  Orange  county,  to  have  the  compensatioji 
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of  tiieir  auditor  regulated  on  the  basis  of  a  fixed  salary ;  May  Term, 
and  we  are  not  permitted  to  indulge  the  conclusion  that      ^^*^' 
the  legislatore,  at  the  same  session^  had  intended  to  revoke     Oomsots 
such  conceded  favor,  unless  their  intent  to  do  so  appeared  Tbs  Statb 
manifest.  ^^^"• 

From  this  view,  the  intention  evinced  in  the  statutes 
under  consideration,  when  taken  together,  may  be  stated 
thus:  For  services  relative  to  the  school  fond,  each  county 
auditor  shall  receive  as  a  compensation  one-half  of  one  per 
cent,  upon  the  amount  of  that  fund  on  loan  in  his  county; 
provided^  the  auditor  of  the  county  of  La  Oremge  shall  not 
be  allowed  such  per  centum  in  addition  to  his  fixed  salary 
of  700  dollars.  This  construction,  in  our  opinion,  is  foUy 
sustained  by  authority.  MeCariee  v.  The  Orphan  Asylum 
Society,  9  Ck>wen  4Sn.— Dodge  v.  Gridley,  10  Ohio  173.— 
The  Suae  v.  RacMey,  3  Blackf.  ^^^^McMdhon  v.  The 
OincinnaH  and  Chicago  Shor^Line  Railroad  Compamy,  5 
Ind.  R.  413. 

The  judgment  must  be  reversed. 

Per  Otffiain.— The  judgment  is  reversed  with  costs. 
Gause  remanded,  See. 

X  L.  Worden,  for  the  appellants. 


CoBfEevs  and  Others  v.  The  State  Bank  of  Indiana 
and  Others. 

Sureties  are  not  only  entiitod  to  eontrilmft>n  from  each  other  for  moneys  |Mikl 
in  discharge  of  tiieir  joint  liabilities  for  the  principal,  hat  they  are  also  enti* 
tied,  as  a  general  rule,  to  the  benefit  of  all  secnritiBs  which  haye  been  taken 
by  any  one  of  them  to  indemnify  him  against  such  liabilities. 

Where  one  of  sereral  aocommodatlon  parties  to  a  biQ  who  ha/fe  taken  a  mort- 
gage from  their  prindpal  by  way  of  indemnity,  diaehaises  a  prior  mortgage 
npon  itxd  land,  he  ii  entitled,  upon  Ae  foredosnre  of  the  mortgage  execnted 
to  him  and  his  co-sureties,  to  be  allowed  for  the  amount  actually  paid  by 
Um  to  dischaige  the  prior  lien. 
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liaj  T«m,    WhMe  om  of  aereral  aceommodarton  pMrtiet  to  s  bill  has  pioewred  a  mart- 

1855.  g*fi;«  ^i^ina  tlie  princqMl  to  indemnify  them,  he  is  entitled  upon  the  Ibro- 

dotnre  thereof  to  be  allowed  a  reasonable  snm  for  his  troable  and  expense 

^^'^^^        in  jNPocniing  it;  bat  nothing  for  attomeTt'  foes  in  defending  snits  agaiiwt 

Tn  Stats       him  as  a  party  to  the  bill. 
Bavx. 

Tkurmiaif,        ERROR  to  the  Marion  Circait  Court 
'^  '  PfiRKiifs,  J^ — ^Bill  in  chancery  to  foredoie  mortgages. 

Decree  of  foredosnie. 

The  bill  was  filed  by  the  state  bank  and  Uaac  Ihmm 
against  Comelim  G.  W.  Chmegys^  Enoch  JD.  Jdkny  Noah 
Noble  Johnj  and  others.  The  record  of  the  case  is  volumi* 
nons»  and  presents  several  questions.  Brevity  will  be  con- 
sulted by  stating  and  deciding  them  separately.  The  con- 
troversy in  the  case  is  between  Isaac  Dmm  and  Comeg$^^ 
the  only  solvent  parties  liable  upon  two  hills  of  exdiange, 
which  are  set  out  in  the  record,  in  these  words: 

« Exchange  for  $4,500.  Lawrencebwrg^hj  December  2, 
1841.  Four  months  after  the  date  of  this  first  of  ex- 
change, second  unpaid,  pay  to  the  cHrder  of  Wynumd  and 
Ferris^  at  the  Merchani^  Bank  of  New^Orleam^  forty-five 
hundred  dollars,  value  received,  and  charge  the  same  to 
account.    Isaac  Dwm.    Ho  N  N  Jbhn^  NetO' Orleans/* 

This  bill  was  accepted  by  N.  N.  John^  and  was  indorsed 
by  Wymond  and  Ferris^  K  D.  John^  A.  P.  Hubbs,  John  and 
ChmegySy  a  firm  composed  of  E.  D.  John  and  Chmeli$ss 
O.  W*  Comegys.  The  indorsement  was  to  Beverly  C^eta^ 
esq.,  cashier,  or  order. 

'<  Exchange  for  $4,000.  Oindnnatiy  November  23, 1841. 
Four  months  after  date  of  this  first  of  exchange  of  this  tenor 
and  date,  second  unpaid,  pay  to  the  order  of  £L  D.  JbAn,  at 
the  Citizens'  Bank  of  New- Orleans j  four  thousand  dollars, 
for  value  received,  and  place  to  account  of  yours,  be,  John 
and  Comegys.    To  N  N  John^  esq.,  New^  Orleans.^ 

This  bill  was  accepted  by  N.  N  Jbhn^  and  indorsed  by 
E*  jD.  Johnj  Laac  Dunn  and  A.  J.  Wheeler.  The  indorse- 
ment is  to  /  £.  Perraultj  cashier,  or  order. 

A  question  is  made  as  to  the  relation  existing  between 
the  several  parties  upon  these  bills.  This  question  is  to 
be  resolved  by  the  evidence  in  the  cause;  and  we  think 
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it  satisfactorily  establishes  that  they  were  drawn  for  the  l^y  Tenn, 
benefit  of  Noah  Noble  John,  and  that  all  the  others  were      ^°^* 
accommodation  parties.  Coxsots 

As  to  the  bill  for  4^500  dollars,  B.  F.  Morris,  the  presi-  xbb  Statb 
dent  of  the  Indianapolis  branch  bank,  says :  ^  At  the  date  ^^k* 
of  the  bill,  I  was  in  CincinnaHj  Ohio,  and  was  applied  to 
by  Enoch  D.  John,  one  of  the  firm  of  John  and  Comegys, 
to  purchase  the  above-described  bilL  He  stated  that  the 
money  was  for  the  use  of  Noah  N  John,  who  had  pur- 
chased a  quantity  of  floor  of  jDhn  and  Comegys,  to  ship  to 
New' Orleans.  The  bill,  when  first  presented  to  me,  was 
indorsed  only  by  Wymond  and  Ferris  and  Enoch  D.  John. 
Having  xmder  my  control,  and  in  my  possession,  some 
funds  belonging  to  the  branch  at  Indianapolis  of  the  state 
bank  of  Indiana,  I  agreed  to  negotiate  the  bill  for  and  on 
account  of  said  branch,  if  the  indorsement  of  A.  P.  Bubbs 
and  John  and  Comegys  were  added.  Enoch  D.  John  agreed 
to  add  their  indorsements,  and  left  Cincinnati  to  go  to 
Lawrencebufgh,  as  he  said,  for  the  purpose  of  procuring 
the  indorsements ;  and  it  was  agreed  between  us  that  if 
Noah  N.  John  brought  the  bill  to  me  the  next  morning, 
with  the  additional  indorsements,  I  would  purchase  it  and 
pay  him  the  money.  The  next  morning  Noah  N.  John 
called  on  me  in  Cincinnaii,  with  the  bill  indorsed  as  I  de- 
aired,  and  I  paid  him  the  money  and  received  the  bill." 

As  to  the  bill  for  4,000  dollars,  it  is  conceded  by  Isaac 
Dunn,  one  of  the  indorsers  and  a  plaintiff  in  this  biU, 
now  seeking  to  exclude  Comegys  firom  the  benefit  of  the 
mortgages  in  question,  in  a  letter  written  by  him  to  the 
Franklin  bank  of  CincinnaH,  the  then  holder  of  the  bill, 
that  Comegys  was  but  an  accommodation  party;  and  N. 
N.  John,  in  his  deposition,  says :  ^  The  bill  for  4,000  dol- 
lars, in  the  bill  in  chancery  mentioned,  viras  drawn  by  C.  O. 
W.  Comegys,  in  the  name  of  the  firm,  for  my  accommo- 
dation. The  bill  for  4,500  dollars  was  indorsed  by  Enoch 
D.  John,  in  the  name  of  the  firm  of  John  and  Con^egys,  for 
my  accommodation.'' 

Other  evidence  confirms  the  truth  of  this  statement. 
It  is  true,  that  N.  N.  John  wished  to  use  the  proceeds  of   - 
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M^  Tmn,  the  bills  in  the  puehase  of  flow  from  John  and  (hmegys^ 
i^^*  millers,  and  that  he  was  the  son  of  JSL  D.  Jbhn^  one  of  said 
OcnaoTt  finn ;  but  it  appears  that  it  was  no  object  for  Jolm  and 
Tn  Stati  Oomegyt  to  sell  to  him;  tiiat  they  had  other  ofiers  for  their 
^^^''^  flonr  at  the  same  price  that  N.  N.  John  was  to  pay;  and 
that  he  had  the  preference  simply  on  account  of  his  rela- 
tionship to  one  of  the  firm* 

We  are  satisfied  from  the  whole  case  tiiat  the  proceeds 
of  the  bills  went  to  i^  iV.  John^  and  that,  as  between  the 
parties  to  them,  he  was  the  real  debtor,  and  should  have 
paid  them.    This  disposes  of  the  first  questitm. 

Said  N.  N.  Jbkn  did  not  pay  the  bills.  He  sold  the  flour 
purchased  with  them  in  New*  Orleans f  where  his  father,  £ 
D.  Jbhn^  then  was,  received  the  proceeds  of  the  sale,  and, 
instead  of  applying  them,  as  was  expected,  in  payment  of 
said  bilk,  he  placed  a  part  of  them  in  the  hands  of  his 
father,  said  K  J>.  Johnj  who  immediately  left  for  T^xos, 
takii^  the  money  with  him.  N.  N*  John  expressly  asserts 
that  he  left  the  money  with  his  father,  as  his  individual 
agent,  and  not  in  his  character  as  a  member  of  the  firm  of 
Jbkn  and  Comegyt^  and  that  Comegyt  received  no  benefit 
from  the  act.    The  remaining  portion  did  not  pay  the  bills. 

Afterwards  the  complainant,  haae  JDiMtfi,  procured  said 
E*  D.  John^  then  in  Texas^  to  execute  two  mortgages  to 
Noah  N.  Johnj  whose  money  said  K  D.  John  had  fled  with, 
dated  March  11, 1843,  upon  certain  parcels  of  land  in  Ben- 
drieks  and  Marion  counties,  LidianOj  conditioned  that  said 
Enoch  should  cause  to  be  paid  to  said  Noah  N.  John  the 
two  bills  of  exchange  herein  before  copied,  or  should  exon- 
erate said  Noah  and  all  others  on  the  bills  from  liability, 
or  that,  on  his  failure  to  do  so,  the  mortgaged  premises 
should  be  sold  for  the  benefit  of  all  the  parties  concerned 

Said  Noah^  the  real  debtor,  as  we  have  seen,  in  those 
biUs,  having  subsequently  become  a  certified  bankrupt,  as- 
signed said  mortgages  severally  in  the  following  words: 

^I  having  been  released  firom  my  liability  for  the  pay- 
ment of  said  bills  of  exchange  which  the  within  mortgage 
was  given  to  secure  (by  the  operation  of  the  bankrupt 
"law,)  I  therefore  hereby  transfer  all  my  right,  title,  interest, 
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and  demand  of  and  to  the  within  mentioned  premises,  to  Mtj  Tem, 
Jsaae  Dtumj  and  the  other  indorseni,  drawers^  fcc,  therein      J^^ 
named,  and  for  the  pnipose  therein  expressed  and  con*    CoiiaoTs 
iained,  which  is  the  application  of  the  proceeds  of  said  ^iub  Btaxm 
lands,  as  £aff  as  it  will  go,  to  the  payment  of  said  bills      B^vx. 
of  exchange.    Given,''  &C.,  ^  this  Slat  day  of  Julpy  1843. 
N.  N.  Jbhnj  [seal.]    Attest:  Wi  C.  LaifkmP 

These  are  the  mortgages  being  foreclosed;  and  a  ques- 
tion is  made  as  to  who  has  the  beneficial  interest  in  them* 

The  mortgages,  assigned  as  above,  were  delivered  to 
complainant  JDimmi,  as  he  says,  to  secnre  him,  in  the  first 
place,  and,  in  the  next  place,  to  secure  others  concerned ; 
but  the  assertion  is  in  direct  conflict  with  the  terms  of  the 
mortgages  and  assignments,  and  with  what  ii  laid  down 
by  Story  in  the  first  volmne  of  Us  Eqnity  Jnrisprodence, 
p.  555,  as  a  general  principle  of  eqnity,  viz.,  that  ^  sureties 
are  not  only  entitled  to  contribution  from  each  other  for 
moneys  paid  in  discharge  of  their  joint  liabilities  for  the 
principal ;  but  they  are  also  entitled  to  the  benefit  of  all 
securities  which  have  been  taken  by  any  one  of  them  to 
indemnify  himself  against  such  liabilities."    The  applicap  ^ 

tion  of  this  principle  may  be,  in  some  cases,  controlled  and 
limited  by  special  circumstances,  but  in  the  case  befc»e  us, 
I2ie  very  provisicms  of  the  mortgages  and  assignments  re- 
quire its  adoption  in  its  broadest  extent. 

Camegys  had  a  right  to  share  equally  vnth  Dmni  in 
the  benefit  of  the  mortgage  securities.  So  &r  upon  the 
second  question. 

The  lands  embraced  in  the  mortgages  in  question  were 
covered  by  a  previous  mortgage  to  the  state,  which  was 
payable  in  state  bonds  at  par,  though  the  bonds  were  pur- 
ehasable  in  market  at  a  great  discount  The  mortgage  to 
tiie  state  was  paid  ofi^,  as  complainant  Dmmi  claims,  by 
him,  and  he  seeks  to  be  subrogated  to  the  rights  of  the 
state  and  reimbursed  the  fuU  amount.  He  is  entitled  to 
be  allowed  the  amount  actually  paid  by  him  in  cash  for 
the  bonds,  with  interest,  and  no  more. 

A  question  of  fact  is  made  as  to  certain  of  the  bonds 
used  in  paying  off  the  mortgage  to  the  state,  whether  they 
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itoy  T«m,  were  pnrcluuied  by  Duum  ot  Oamegys  for  that  pforpoee. 

^^*^'       ComegyM  fnmished  the  disputed  bonds  to  Du$m  to  hand 

CoMBOTs    over  to  the  state,  Gbm^ys  says,  as  a  payment  on  his  part 

Thb  Stats  npon  the  mortgage,  bat  Duum  says  as  a  payment  to  him 

Bavk.      q£  notes  he  held  on  Comegyt^  whereby  the  bonds  became 

his,  and  should  go  to  his  credit  in  the  account  as  to  the 

payment  of  the  state's  claim.    These  notes,  it  appears, 

were  not  given  up,  though  the  bonds  amounted  to  more 

than  the  notes;  not  was  the  overplus  paid  to  Oomegps. 

We  see  no  &cts  in  the  case  tending  to  prove  that  the 

bonds  were  given  by  Comegy$  to  Dwm  in  payment  of 

notes  held  by  the  latter. 

We  proceed  to  the  fourth  question. 
Among  the  claims  insisted  on  by  Dwm  as  having  prio^ 
ity  of  payment  out  of  the  mortgaged  premises,  is  one  for 
trouble  and  expense  in  procuring  the  mortgages  firom  JSL 

D.  John^  which,  so  four  as  was  reasonable,  would  be  properly 
allowed;  and  also  one  for  a  large  amount  for  attorneys' 
fees  in,  we  suppose,  defending  a  suit  against  him  as  surety 
on  one  of  the  bills  of  exchange  in  question,  though  the 
specification  is  vague.  We  see  nothing  else  for  which  the 
fees  could  have  been  paid.  He  would  not  be  entitled  to 
be  allowed  such  fees. 

Having  now  considered  most  of  the  questions  raised, 
and  stated  facts  sufficient  to  make  them  understood,  we 
proceed  to  notice  the  institution  and  particular  objects  of, 
and  decree  in,  this  suit. 

The  two  biUs  of  exchange  mentioned,  were  not,  as  we 
have  stated,  paid  by  N.  N.  John.  The  bill  for  4,000  dollars 
was  paid  by  Comegys  and  Dmmi  in  equal  proportions — 
2,000  dollars  each.  The  biU  for  4,500  dollars  has  not  been 
paid,  but  is  held  by  the  Indianapotis  branch  of  the  state 
bank  of  Indkma^  which,  under  an  arrangement  with  Dimn, 
is,  jointiy  with  him,  foreclosing  the  mortgages  given  by 

E.  D.io  N.  N.  John^  and  by  the  latter  assigned  to  Dumn 
tot  the  benefit  of  the  parties  to  the  bills  of  exchange ;  and 
the  struggle  is  between  Duufi  and  ChmegySj  as  we  have 
seen,  in  regard  to  the  application  of  the  proceeds  of  the 
sale  of  the  mortgaged  [nemises.    The  bank,  it  is  manifest, 
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Bhould  be  first  paid,  as  such  payment  will  aecrae  to  the   Hay  Tenn, 
benefit  of  both  Comegps  and  DunHj  as  indorsers  of  the  bill      ^^^' 
held  by  the  bank.    But  the  overplus — iB  Dunn  to  be  pre-    V-^w  l*»w 
ferred  in  the  distribution  of  that?     It  will  appear,  firom    Coswm. 
what  we  have  said,  that  he  is  not,  except  as  to  expenses 
paid,  &C.,  in  obtaining  the  mortgages  for  the  benefit  of 
both  himself  and  ComegpSj  and  the  amount,  if  any,  he 
may  have  paid  beyond  the  amount  paid  by  Comegps  upon 
the  mortgage  to  the  state. 

In  rendering  the  decree  in  the  cause  the  Court  below 
has  not  given  the  data  upon  which  it  proceeded;  but  it 
has,  apparently,  allowed  Dunn  for  counsel  fees,  and  ex- 
cluded Comegys  firom  reimbursement  for  money  paid  for 
state  bonds  to  be  applied  on  the  state's  mortgage,  and  for 
the  2,000  dollars  paid  on  the  4,000  dollar  bill  of  exchange. 
This  was  wrong  as  to  the  fees  and  the  money  paid  for  tiie 
bonds,  and  wrong  as  to  that  paid  on  the  bill  of  exchange, 
unless,  as  is  contended,  Oomegys  had  previously  been  re- 
funded that  sum.  We  are  far  from  being  satisfied  by  the 
evidence  that  such  is  the  fact ;  and  as  the  cause  must  be 
reversed,  at  all  events,  we  add  no  more  on  this  latter  point, 
but  direct  that  the  parties  have  leave  to  amend  pleadings 
or  adduce  further  evidence  in  the  cause,  if  they,  or  either 
of  them,  desire  to  do  so,  touching  the  question  of  distri* 
bation,  but  not  to  disturb  sales  of  real  estate  made. 

Per  Ouriam* — The  decree  is  reversed  vnth  costs.  Cause 
remanded  for  further  proceedings  not  inconsistent  with  this 
opinion. 

X  Morrison^  &  Major  and  P.  L.  Spooner^  for  the  plaintiib. 

O.  H.  Smith  and  &  Tandes^  for  the  defendants. 


Van  Pelt  v.  Corwine. 


A  motion  for  a  new  trial  will  not  be  entertained  after  a  motion  in  azrest  of 
judgment. 
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Wbkj  Tanii,    A  judgment  wiU  not  be  remsed  on  nooomt  of  ttvon  of  the  Conxt  wbkh 
1866.  ^ore  luffinlefs. 

A  Boit  will  lie  for  services  rendered  hj  an  inftnt  nnder  an  nniutfilled  special 
contract. 


Yav  Put 

T. 

CoBwm. 

T%indi9,        APPEAL  from  the  Shelbp  Ciroait  Court 
June  7.  Perkins,  J^ — Assmnpsit  by  Contme  agaiiist  Van  PeU 

tot  work  and  labor.  Pleas,  the  general  issae,  payment, 
accord  and  satisfaction,  and  some  others  that  need  not 
be  mentioned.  The  cause  was  ixied  by  a  jury,  and  there 
was  a  verdict,  and  judgment  upon  it,  for  a  fraction  over 
100  dollars. 

There  was  a  motion  made  to  arrest  the  judgment,  and 
for  a  new  triaL 

A  demurrer  was  sustained  to  certain  pleas. 

The  work  and  labor  were  performed  by  the  plaintiff  for 
the  defendant  while  a  minor,  and  under  a  special  contract 
not  fulfilled. 

The  motion  in  arrest  of  judgment  was  an  aflirmance  of 
the  verdict  upon  the  evidence,  and  we  shall  not,  therefore, 
look  into  that  The  motion  for  a  new  trial  was  too  late  to 
be  noticed.    McKuinej^  v.  ^pringtr^  at  the  present  temu 

The  merits  of  the  case  were  triable  under  the  issues 
formed,  and  it  is  not  of  consequence  to  look  into  the  eat* 
rectness  of  the  decisions  on  the  demurrers.  Error  in  those 
decisions  could  do  no  harm,  and  cases  will  not  be  reversed 
for  harmless  eirors.     Cheek  v.  Olassy  3  Ind.  286. 

A  suit  can  be  maintained  for  the  value  of  serviees  ren- 
dered by  an  infant  under  a  special  contract  not  fulfilled. 
Harney  v.  Choen^  4  Blackf.  337,  deciding  the  contrary,  was 
expressly  ov^mled  in  Dallas  v.  B^Uingsworth^  3  Ind.  687. 

The  evidence  not  being  before  us,  no  question  arises  as 
to  the  parties  to  the  suit 

Per  OurianL — The  judgment  is  affirmed,  with  6  per 
cent  damages  and  costs. 

T.  A,  Hendricks  and  ilf.  Jf.  Ray^  for  the  appellant 

&  Major  J  for  the  appellee. 
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May  Teem, 
HuFFORD  V.  The  State  on  the  relation  of  White.  1856. 


HUFTOXD 

Debt  on  a  gtmtdmn's  bond,  dated  February  IS,  1883.  Breach,  that  the  guar-  ip^^  Statb. 
dian  had  reoeiyed  large  svanB,  &c.,  the  property  of  his  wards,  which  he  had 
conTerted  to  his  own  use,  of  which  the  relator  was  entitled  to  a  sixth ;  that 
he  had  not  aoeoimted  theiefbr  to  the  relator,  nor  to  the  Probate  Court,  and 
tiiat  he  had  left  the  state  and  gone  to  parts  unknown,  so  that  a  demand 
could  not  be  made  of  him;  and  that  tiie  relator  was  twesoy-ojud  yean  of 
age.  Process  was  served  on  only  one  of  the  defendants,  who  was  a  surety. 
He  answered  in  sereral  paragraphs,  as  foUows :  I.  That  the  cause  of  action 
did  not  aoeme  within  three  yean  before  the  commencement  of  the  svit. 
S.  That  the  gnardian  had  not  been  called  on  to  aooonnt.  8.  That  he  bad 
complied  with  all  the  orders  of  the  Probate  Court  as  gnaidian,  &c  4.  That 
on  the  13ih  of  February,  1844,  he  rendered  to  the  Probate  Conrt  a  just  and 
tme  acoonnt  of  his  goardianship,  in  discharge  of  his  trust.  5.  That  the 
relator  had  made  no  demand  upon  the  guardian  for  an  aooonnt  and  a  set- 
tlement. Etld,  that  demurrers  to  these  sereral  paragraphs  were  conectly 
sustained. 

Facts  alleged  in  a  complaint,  which  are  not  denied  by  the  answer,  are  regarded 
88  admitted. 

APPEAL  from  the  Hendricks  Conrt  of  Common  Pleas,     ^^idof, 

June  8. 

GooKiNs,  J. — This  was  an  action  of  debt,  on  the  bond 
of  one  Westj  as  gnardian  of  the  relator  and  five  other  chil- 
dren of  nomas  White,  deceased,  dated  February  13, 1833. 
Two  breaches  are  assigned,  alleging  that  West  had  re- 
ceived large  sums  of  money,  notes,  &c.,  the  property  of 
his  wards,  which  he  had  converted  to  his  own  use,  of 
which  the  relator  was  entitled  to  one-sixth  part;  that  he 
had  not  accounted  therefor  to  the  relator,  nor  to  the  Pro- 
bate Court,  and  had  left  the  state  and  gone  to  parts  un- 
known, so  that  a  demand  could  not  be  made  upon  him ; 
and  that  the  relator  had  attained  the  age  of  twenty-one 
years. 

The  process  was  served  only  on  Hmfford,  who  answered 
in  seven  paragraphs,  as  follows:  1.  That  the  cause  of  ac- 
tion did  not  accrue  within  three  years  before  the  com- 
mencement of  the  suit  2.  That  West  had  not  been  called 
on  to  account.  3.  That  he  had  complied  with  all  the  or- 
ders of  the  Probate  Court  as  guardian,  &c.  4.  That  on 
the  13th  of  February,  1844,  West  rendered  to  the  Probate 
Court  a  just  and  true  account  of  his  guardianship,  in  dis- 
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Majt  Teim,  charge  of  his  trust    5.  A  denial  that  West  received  and 

*^*^*      converted  said  assets  to  his  own  use,    6.  That  the  rehitor 

HrrFOBD    had  made  no  demand  upon   West  for  an  acconnt  and 

Thx  Statb.  settlement     7.  A  set-off  against  the  relator  in  &vor  of 

West. 

The  plaintiff  filed  demurrers  to  the  first,  second,  third, 
fourth  and  sixth  paragraphs,  emd  a  reply  in  denial  of  the 
seventh.  The  demurrers  were  sustained,  and  this  is  as- 
signed for  error.  The  appeUant  has  not  pointed  out  any 
objection  to  the  decision  upon  these  demurrers,  and  we  do 
not  see  any.  The  cause  was  submitted  to  the  Court  for 
triaL  Verdict  and  judgment  for  the  relator.  Motion  for 
a  new  trial  overruled  (1). 

The  record  contains  all  the  evidence. 

At  the  May  term,  1833,  of  the  Hendricks  Probate  Court, 
West  reported  that  he  had  received  30  dollars  in  money, 
and  122  dollars  and  37i  cents  in  notes,  belonging  to  his 
wards.  On  the  9th  of  Febmaryj  1836,  he  reported  that  he 
had  received  153  dollars  of  the  estate  of  Thomas  WkiUj 
deceased,  which  he  had  loaned  out  at  six  per  cent  On 
the  13th  of  Augusty  1837,  he  recovered  a  judgment,  as 
guardian,  against  one  Brapj  for  54  dollars  and  87  cents. 
On  the  11th  of  March^  1841,  he  acknowledged  satisfiBustion 
of  said  judgment  by  49  dollars  paid  to  himself,  and  15 
dollars  paid  his  attorney.  This  was  all  the  evidence  given 
on  the  trial 

The  objections  taken  to  this  judgment  are, — ^1.  That 
the  evidence  does  not  sustain  the  finding  of  the  Court, 
because  it  does  not  appear  that  the  relator  was  one  of  the 
heirs  of  T%(mas  WhUe^  deceased ;  2.  That  it  is  not  shown 
what  portion  of  the  money  received  by  West  the  relator 
was  entitled  to;  and  3.  That  no  demand  of  West  was 
shown. 

None  of  these  objections  are  well  taken.  The  relator 
alleges  that  he  is  one  of  the  six  heirs  of  Tliamas  WhOe^ 
and  that  he  is  entitled  to  one-sixth  part  of  the  amount  re« 
ceived  by  West.  These  allegations  are  not  denied ;  hence 
they  need  not  have  been  proved.  An  excuse  is  shown  for 
not  having  made  a  demand  of  Westj  because  he  had  left 
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the  state  and  gone  to  parts  unknown.    The  question  of  ^^r  'F^™* 
the  sufficiency  of  this  excuse  was  raised  by  the  demnirer,      IS^- 
and  was  decided  coirectly.    The  excuse  was  sufficient     Chahci 
There  was  no  denial  of  the  fact  of  his  having  left  the      Hauet. 
state;  hence  there  was  no  occasion  to  prove  it. 

Per  Curiam^ — The  judgment  is  affirmed,  with  5  per  cent 
damages  and  costs. 

C  C  Nave^  for  the  appellant 

(1)  It  has  reoeotly  been  held,  in  numeimu  ctMs  tried  under  tiie  B.  8. 184S, 
that  after  a  motion  in  anest  of  judgment  a  motion  for  a  new  trial  can  not  be 
entertained.  Rogers  t.  Maxwdl,  4  Ind.  R.  248.— iS%«rry  t.  Ewdl,  id.  652.— 
Smith  T.  PorUr,  5  id,  429,-~Bord  y.  The  Corporation  ofNoblennOe,  ante,  p.  55.— 
Van  Pdt  T.  Corwim,  ioUe,  p.  863. — McKinnmf  r.  Springer,  po$t, 

Tlie  R.  8. 1852,  however,  contain  the  following  provisioni :  "The  iqipUes- 
tion  for  a  new  trial  Axax  be  made  at  the  term  the  rerdict  or  dedsion  is  ren- 
dered.^'  2  B.  8.,  p.  119,  b.  854.  '' Where  caosee  for  a  new  trial  are  disooTered 
after  the  tenn  at  which  the  yerdict  or  decision  was  rendered,  the  application 
mnj  be  made  hj  a  complaint  filed  with  the  derk,  not  later  than  the  eecond 
term  after  the  discoyerj,  on  which  a  rammona  shall  issne,  as  on  other  com- 
plaints, requiring  the  adyerse  party  to  appear  and  answer  it  on  or  before  Ae 
first  daj  of  the  next  term.  The  application  shall  stand  for  hearing  at  the 
term  to  which  the  snmmons  is  returned  ezeonttd,  and  shall  be  summarily 
decided  by  the  Cknirt»  upon  the  eridenoe  produced  by  the  parties.  But  no 
such  i4>pUcation  shall  be  made  more  than  one  year  after  the  final  judgment 
was  rendered."  2  B.  8.,  p.  119,  s.  856.  As  the  motion  for  a  new  trial  may 
now  be  entertained  after  final  judgment,  it  would  probably  be  held  that  a 
motion  in  arrest  would  not  operate  as  a  waiver  of  the  former  motion ;  for  it  is 
difilcalt  to  perceiye  how  a  motion  in  arrest  would  affirm  the  yerdict  any  more 
than  allowing  judgment  to  be  rendered  without  objection. 


Chance  v.  Haley. 


A  judgment  having  been  rendered  by  a  justice  of  the  peace  for  the  phdntiff; 
the  defendant  brou^t  the  proceedings  before  the  Circuit  Court  by  cotibrari, 
and  the  judgment  haying  been  reyersed,  the  Circuit  Court  tried  the  cause, 
and  reduced  the  plaintiff's  judgment  more  than  5  dollars.  Hdd,  under  the 
B.  8. 1848,  that  the  defendant  was  entitled  to  judgment  for  tiie  costs  before 
tiie  justice  and  in  the  Circuit  Court. 
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liar  Tern.       APPEAL  fiom  the  Gramt  Ciieiiit  Conrt 

^°*^*  G00EIN8,  J^ — Qumee  obtained  a  judgment  against  Hof 

Ckamoi     ley^  before  a  justioe  of  the  peace,  for  76  dollars.    JSTofey 

jEUuT.      brought  the  prooeedings  into  the  Circuit  Conrt  by  a  writ 

jy^        of  certiorari,  and  upon  errors  in  law  assigned,  the  jud^ 

Jwe  8.       ment  of  the  justice  was  reversed,  at  the  costs  of  Cbamce. 

The  Circuit  Court  retained  the  cause  for  tzial,  which 

finally  resulted  in  a  verdict  and  judgment  for  the  plaintiff 

for  63  doUars  and  48  cents,  upon  which  the  Circuit  Court 

gave  judgment  in  favor  of  the  defendant  for  costs.     The 

incorrectness  of  this  judgment  for  costs  is  the  only  error 

assigned 

The  statute  of  1843,  p.  895,  s.  198,  provides  that  if;  on 
certiorari,  the  judgment  of  the  justice  be  reversed,  the 
Court  shall  render  judgment  of  reversal,  and  for  the  costs 
that  have  accrued  up  to  that  time  in  the  Circuit  Court, 
in  favor  of  tiie  plaintiflb  in  the  certiorari,  but  the  cause 
shall  be  retained  by  the  Court  for  trial  and  final  judgment, 
as  in  cases  of  appeaL 

The  same  question,  in  substance,  was  before  this  Court, 
in  the  case  of  l%e  CentremUe  and  Abington  Tkumpike  Co. 
V.  Jarrett,  4  Ind.  R.  213,  which  was  an  appeal  from  an 
award  of  arbitrators  appointed  to  assess  damages.  The 
act,  in  that  case,  authorized  the  appeal  *<  according  to  tiie 
same  rules  that  prevail  in  cases  taken  from  justices'  judg- 
ments." In  that  case,  the  amount  recovered  on  the  appeal 
having  been  reduced  more  than  5  dollars,  it  was  held  that 
the  defendant  was  entitied  to  costs,  such  being  the  statute 
regulating  appeals.  In  the  case  under  consideration,  the 
language  does  not  differ  materially  from  that  used  in  the 
case  above  cited. 

The  appellant  insists,  that  having  been  subjected  to  the 
costs  of  the  judgment  of  reversal,  that  is  the  penalty  pro- 
vided for  having  taken  an  erroneous  judgment  before  the 
justice;  that  the  parties  then  stood  upon  an  equality,  and 
if  he  finally  obtained  judgment,  he  was  entitied  to  costs. 
The  same  might  be  said  where  a  party  was  permitted  to 
amend  his  pleadings,  on  appeal,  upon  the  payment  of  costs. 
Though  the  party  against  whom  judgment  had  been  given 
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below  should,  by  his  amendment,  bring  in  the  very  matter   May  Tenn, 
which  should  occasion  the  redaction,  the  consequence  of      low* 
such  reduction  would  follow  nevertheless.    This  case  can      Stout 
not  be  distinguished  in  principle  from  that  above  quoted,    Moboav. 
and  the  judgment  of  the  Circuit  Court  must  be  aflirmed. 

Per  Curiam^ — The  judgment  is  affirmed  with  costs. 

X  Broumleej  for  the  appellant. 

L  Vim  Devantefj  for  the  appellee. 


Stout  and  Others  v.  Morgan. 

A.,  BB  admlnifltntor  of  B.,  filed  hb  accoimt  for  a  fliuJ  Betdement^  whidi  con- 
tained an  item,  on  the  credit  eide,  of  an  account  of  one  C.  paid,  ftc  The 
item  was  supported  by  the  account,  yerified  bj  the  oath  of  C,  and  his  re- 
ceipt to  the  administrator  on  the  back  thereof.  The  hein  of  B.  olgected  to 
this  item,  and,  haying  appeared,  thej  and  the  administrates,  bj  agreement, 
aabmitted  the  ralidity  of  the  credit  to  the  Court.  One  of  the  heirs  baring, 
as  the  record  stated,  ''released  his  interest,"  was  offered  as  a  witness  and 
exchided.    The  triel  was  had  under  the  B.  8. 1843. 

Hdd,  that  the  burden  of  proof  was  on  the  heirs. 

Ebld,  also,  that  the  release,  even  had  it  been  of  the  intereA  of  the  witness  as 
to  the  item  in  question,  would  not  haye  rendered  him  competent 

Where  the  record  states  that  a  witness  released  his  interest,  but  does  not  state 
to  whom,  or  how  fu  it  extended,  and  the  Court  below  has  held  it  insuffi- 
cient, it  will  be  so  regarded  in  the  Supreme  Court. 

If  the  partj  on  whom  lies  the  burden  of  the  issue  offers  no  eyidenoe,  the  ad- 
rerse  party  is  entitled  to  a  judgment. 

Eren  though  &e  admission  of  eyidence  was  erroneous,  yet  if  the  Judgment  is 
right  notwithstanding,  it  will  not  be  reyersed. 

APPEAL  fipom  the  Marion  Cbnrt  of  Common  Pleas.  ^*|^ 
Stuart,  J. — Morgtmj  as  administrator  of  James  Stauty  de- 
ceased, filed  his  account  for  final  settlement,  &c  Among 
the  items  was  the  accoimt  of  C.  Moore  for  28  dollars,  veri- 
fied by  the  claimant,  in  accordance  with  the  statute.  B.  8. 
1843,  p.  524.  The  admimstrator  had  paid  it  and  taken 
Moore^s  receipt  on  the  back ;  and  thus  it  was  filed  as  a 
voucher.  To  this  account  of  Moor^s  alone,  StouCs  heirs 
Vol.  VL— 24 
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May  Term,  objected*    The  hein  and  Morgan  appeared,  and,  by  agree- 
^^*^'      menty  the  issae  joined  was  sabmitted  to  the  Court,  and 
Stovt       judgment  was  rendered  in  favor  of  the  administrator,  ai- 
ifosoAv.     lowing  the  claim  as  coirect.     Stouts  heirs  appeaL 

In  this  Court  only  two  errors  are  assigned.  The  one  is 
the  admission  of  Moart^s  evidence;  the  other  the  rejection 
of  Stouts. 

Perhaps  the  ^t  thing  to  be  settled  is,  on  whom  Ues 
the  burden  of  the  issue  submitted  to  the  Court?  Very 
clearly  upon  the  heirs  of  Stout.  It  was  for  them  to  show 
that  Moore^s  daim  was  improperly  or  fraudulently  allowed 
and  paid  by  Morgan.  Having  shown  by  the  voucher  of 
Moore  that  he  had  acted  in  conformity  to  the  statute, 
(R.  S.  1843,  p.  524,  s.  206,)  the  presumption  arises  that 
the  administrator  had  done  his  duty,  until  the  contrary  is 
shown. 

Now  as  to  the  errors;  and,  first,  as  to  the  rejection  of  tiie 
evidence.  Edward  Stout  ^^  released  his  interest,"  and  was 
offered  as  a  witness  by  the  other  heirs.  But  the  Court,  on 
objection  being  made,  decided  that  the  witness  was  not 
competent ;  correctly,  too,  we  think.  For  even  if  he  did 
release  as  to  that  claim,  he  was  yet  clearly  interested  as  a 
distributee  of  the  estate ;  or  if  there  were  lands,  and  the 
personalty  were  insufficient,  the  debts  must  be  paid  out 
of  such  realty.  He  was,  therefore,  interested  in  defeating 
this  claim.  And  as  the  record  does  not  disclose  what  sort 
of  release  it  was,  to  whom  made,  or  how  for  it  extended, 
and  the  Court  has  decided  it  insufficient,  we  are  bound  to 
presume  in  favor  of  the  action  of  the  Court. 

Further,  the  record  does  not  purport  to  contain  all  the 
evidence.  And  as  the  burden  of  the  issue  was  on  the 
heirs,  and  they  do  not  appear  to  have  offered  any  evi- 
dence, Morgan  was  entitled  to  a  judgment  on  the  record 
as  it  is  here  presented,  independent  of  Moorf^s  evidence. 
So  that  it  is  not  necessary  to  examine  as  to  the  interest  of 
Moore.  ¥cft  if  the  admission  of  his  evidence  was  erro- 
neous, yet  the  judgment  being  right  independent  of  it, 
would  not  be  reversed.  We  think  the  judgment  of  the 
Common  Pleas  should  be  sustained. 
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Pet  Owriam^ — The  jndgment  is  affinned  Tvith  costB.         May  Tem, 
N.  B.  Taylor  and  J.  Cobwm^  for  tiie  appellants.  ^8^- 

L.  Barbour  and  A.  O.  Porter^  for  the  appellee.  Mubeat 

FST. 
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Whan  ibe  erideiice  is  not  In  the  rooord,  if,  npon  any  piobable  ttete  of  fiiete, 
tlie  instnictlons  of  the  Ck>n]t  wonld  be  correct,  the  existence  of  snch  Ak^ 
will  be  presmned  in  support  of  the  jndgment ;  bnt  if  the  instructions  wonld 
be  wrong,  on  erery  state  of  facts,  and  were  calculated  to  direct  the  jury  to 
an  improper  basis  for  tfaefar  finding,  fbey  wffl  be  presumed  to  bare  misled 
the  jury. 

Aasumpsh  by  an  Infimt  upon  a  special  contract,  wliereby  she  agreed  to  work 
for  the  defendant  for  a  term  specified,  and  he  agreed  to  fhmish  lier  board, 
clothing,  Ac.,  and  also  to  ftenish  her  a  cow,  a  bed,  Ac.,  in  consideration  of 
such  senrioe.  Averment,  that  the  plaintiff  ftifchfUly  peifbnned  her  part  of 
the  contract,  bnt  that  the  defendant  wholly  fiuled  to  boa|d  and  clothe  her 
properly,  or  to  deUmer  tlie  articles  of  property  or  any  of  them.  There  was 
also  a  common  count  for  work  and  labor.  The  evidence  did  not  appear  in 
the  record.  The  Court  instructed  the  Jury  that  they  should  take  bito  con- 
aideration  the  value  of  sudk  a  home  as  the  pkhitiff  had  eujoyed,  ftc. ;  her 
opportunity  of  acquiring  instruction  fi:om  the  defimdanfs  wife  in  matters  of 
housekeeping;  and  the  advantages  resulting  to  her  firom  a  residence  in  a 
respectable  femily.    EeUi,  that  these  instructions  were  wrong. 

An  appeal  was  taken  firom  the  judgment  of  a  justice  of  the  peace  to  the  Cir- 
cuit Court,  in  wliich  the  defimdant  made  a  material  amendment  of  his  de- 
lence.  The  plaintiff  was  an  infant,  and  her  next  fiiend  bemg  unwilling  to 
continue  liable  for  the  costs,  was  discharged,  and  she  was  allowed  to  prose- 
cute, by  anotfier,  as  a  poor  person.  The  judgment  was  leduoed  hi  the 
drcuit  Court  more  than  5  dollars.  The  costs  of  the  suit  up  to  the  time  of 
the  discharge  of  the  first  next  fiiend,  including  tiie  costs  of  said  amend- 
ment, were  taxed  against  hhn.  Hdd,  under  the  B.  S.  1843,  that  tiiis  was 
wrong. 

ERROR  to  the  HdmiUan  Ciiooit  Cknirt.  f)ruiay. 

8TITART9 14 — Satrah  Murray^  an  infant,  by  her  next  friend, 
Bronsam^  sued  Fry  in  aasompait.  The  dedaratton  sets  out 
a  special  contract  between  Sarah  and  JFVy,  to  the  effect 
that  she  was  to  work  in  the  fiunily  of  JFVy  until  she  was 
eighteen  years  old,  being  about  two  years  from  March  1, 
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MftjTenB,  1846 ;  that  JRVy,  on  hifl  part,  agreed  to  fdniish  fiiw*ai  boaid^ 

^Q*^      clothing,  Sce^  and,  at  the  end  of  the  term,  to  fiimuih  her  a 

MvaRAT    cow  of  the  value  of  12  doUan,  a  bed  of  the  yalne  of  20 

FxT.       doUars,  emd  other  household  foinitare  of  the  value  of  50 

.    dollars,  in  consideration  of  her  work  and  labor,  &c.     She 

then  avers  that  she  faithfully  performed  her  part  of  the 

contract,  but  that  Fry  wholly  failed  to  board  and  clothe 

her  properly,  or  to  deliver  the  articles  of  property,  or  any 

of  them.    There  is  a  common  count  for  work  and  labor; 

and  the  whole  amount  of  damages  claimed  is  100  dollars. 

The  cause  was  commenced  before  a  magistrate.    Verdict 

and  judgment  for  36  dollars  and  12^  cents.    JFVy  appealed 

to  the  Circuit  Court. 

On  her  affidavit  that  Bronson  was  not  willing  to  act 
longer  as  her  next  Mend,  and  petition  for  the  appointment 
of  a  substitute,  and  that  she  be  permitted  to  prosecute  as 
a  poor  person,  she  was  allowed  by  the  Court  so  to  prose- 
cute, and  Garver  was  substituted  for  Bronson  as  her  next 
firiend. 

The  defendant,  JFVy,  was  permitted  to  make  a  material 
amendment  to  his  defence,  at  his  costs,  '^  which,"  says  the 
order,  '^  is  hereafter  to  be  fixed  as  to  the  amount  thereof^" 
The  cause  was  continued  till  the  next  term. 

At  the  next  term  there  was  a  jury  triaL  Verdict  and 
judgment  for  Miss  Murray  for  2  dollars  and  20  cents. 
The  Court  adjudged  the  costs  up  to  the  time  of  his  dis- 
charge against  Bronson^  amounting  to  34  dollars. 

The  evi&ence  is  not  in  the  record,  but  a  bill  of  excep- 
tions gives  the  charge  of  the  Court  to  the  jury. 

The  substance  of  the  charge  is,  that  the  plaintiff  was  en- 
titled to  recover  what  her  services  were  reasonably  worth ; 
that  the  defendant,  Fry^  was  to  be  allowed  for  such  cloth- 
ing, schooling,  and  medical  attendance  as  were  sustained 
by  the  evidence ;  and  that  the  jury  should  take  into  con- 
sideration the  value  of  such  a  home  for  nearly  three  years 
as  the  plaintiff  had  enjoyed  in  the  house  of  the  defendant; 
her  opportunity  of  acquiring  instruction  of  defendant's 
wife  in  matters  of  housekeeping;  and  the  advantages  re- 
sulting to  her  from  a  residence  in  a  respectable  femily,  &c. 


OP  THE  STATE  OF  INDIANA.  373 

When  the  evidence  is  not  in  the  record^  the  Court  will  May  Term, 
go  a  great  way  to  sustain  the  judgment  of  the  Circuit      ^^^* 
Court    If,  upon  any  probable  state  of  facts,  the  instrac-     Mubsat 
tions  oomplained  of  would  be  correct,  the  existence  of       Fet. 
8uch  facts  will  be  presumed*    But  if  the  instructions  are 
in  themselves  radically  wrong,  under  any  state  of  facts, 
directing  the  minds  of  the  jury  to  an  improper  basis  on 
which  to  place  their  verdict,  it  would  be  hazardous  to  pre- 
sume that  the  jury  had,  notwithstanding  such  erroneous 
instructions,  arrived  at  a  correct  conclusion. 

On  the  part  of  Miss  Murray^  the  special  contract  was 
complete.  When  she  had  thus  fulfilled  and  sued  Fry  for 
those  articles,  or  their  value,  he  could  not  set  up  the 
benefits  which  she  had  derived  as  mere  incidents  of  the 
contract,  in  discharge  of  the  specific  duties  which  he  had 
agreed  to  perform.  His  obligation  consisted  as  well  of  the 
pleasant  home,  the  board,  the  clothing,  &x^,  which  he  had 
furnished,  as  of  the  other  specified  compensation  which 
BCiss  Murray  complains  he  failed  and  refused  to  furnish. 
She  sued,  in  the  first  count,  for  what  he  failed  to  do.  The 
instruction  that  the  jury  were  to  consider  what  had  been 
performed  under  an  entire  contract,  as  in  any  respect  a  dis- 
charge of  what  remained  to  be  done,  was  clearly  erroneous. 

Of  the  same  character  was  that  part  of  the  instruction 
which  directs  the  jury  to  consider  the  respectability  of  the 
JFVy  family.  That  respectability  was  a  very  proper  matter 
for  Miss  Murrajfz  consideration  before  she  entered  into 
the  special  agreement  to  work  for  Fry.  It  well  might,  and 
very  probably  did,  form  a  strong  inducement  for  her  to  en- 
ter Ft^9  service  on  terms  favorable  to  him.  In  this  way 
he  already  had  enjoyed  the  full  benefit  of  his  respectability. 
But,  in  no  event,  could  it  be  law  that  this  imaginary  con- 
dition, called  ^  family  respectability,"  should  be  estimated 
by  the  jury  as  in  any  degree  a  compensation  for  her  ser- 
vices. Such  as  it  was.  Miss  Mwrray  was  entitied  to  its 
benefits  in  addition,  and  as  incident  to,  the  more  substan- 
tial stipulations  of  the  contract.  Clothed  with  the  author- 
ity of  the  Court  as  law,  its  tendency*  v^as  to  mislead  the 
jury.    Peyton  v.  Bowell^  1  Black!  244. 
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11*7  Tenn,       The  order  for  costs  against  Brotuon  was  also  erroneous. 

^^^*      FVj^s  amendment  was  material,  and  threw  on  him  sacfa 

Smivb      costs  up  to  the  time  of  the  amendment  as  the  Court  might 

Dowvivo.    direct    E.  8«  1843,  c  47,  s.  171.    But  the  statute  does  not 

extend  the  judicial  discretion  to  taxing  such  costs  against 

the  opposite  party. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 
O.  EL  Vassj  for  the  plaintiff 
^  X  Eobinsani  for  the  defendant. 


Smith  v.  Downing. 


Fbu6fdoii  of  a  chattel,  pnnnaiit  to  a  pnrchue,  U  prima  Jaae  erltaioo  of 

The  letj  of  a  dlstreas  warrant  constLtiitM  of  itself  a  distraint. 

Jf,  under  tiie  B.  8.  1843,  a  chattel  was  lerled  vpon  bj  a  distress  for  rent, 
when  no  rent  was  dne,  the  owner  was  entitled  to  xeeoTer  from  die  distniBor 
donhle  the  valne  of  the  chattel,  thoogfa  he  had  legained  the  possession. 

Action  nnder  s.  S80,  p.  8S0,  B.  8. 1843,  to  recoTer  doable  the  Talne  of  a  dis- 


HMf  that  the  ayennent  that  no  rent  was  dne  was  of  the  snbstance  of  the 
decUualion. 

Edd,  elso,  that  the  harden  of  piOTing  that  arennent  was  on  the  plaintiiF. 

Plenary  proof  of  a  n^gatiye  aTonnent  is  not,  in  snch  a  case,  necessarf ;  it 
being  saffident  to  addnce  such  eridenoe,  as,  in  the  absence  of  counter  eri- 
denoe,  affords  gronnd  for  presnming  ihe  aTerment  to  be  tme. 

In  txoTer,  for  the  nnlawftil  seianre  of  goods,  the  foet  that  the  plaintiff  nay 
haye  redaamed  them,  does  not  go  in  bar  of  the  action,  bat  merdj  in  mitiga* 
tion  of  damages. 

Ttoyer,  for  the  nnlawflil  seimre  of  goods.  It  was  prored  on  the  trial  diat 
the  goods  had  been  restored  to  the  owner,  and  it  was  not  shown  lihai  t)ie 
plaintiff  had  sofiiBred  any  damages  from  die  selsare.  Judgment  haying 
been  rendered  for  the  defondant,  hdd,  that  the  plaintiff  was  not  entitled  to  a 
new  trial. 

Friday,  ERROR  to  the  Vigo  Circoit  Conrt 

*^  '  Davison,  J. — Trespass  on  the  case.     The  declaration 

contains  three  coonts.    The  first  charges  that  Smiih  was 
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the  owner  of  one  thousand  bushels  of  com  worth  200  dol*  Hay  T«im, 
laiB,  in  certain  pens  situate  on  land  in  Vigo  county,  viz^      ^°*^* 
the  south-^ast  quarter  of  section  twenty-four,  in  township      Smith 
thirteen  north,  of  range  nine  west;  and  that  Dowmng  dis*    Dowiiiiio. 
larained  said  com  for  rent  pretended  to  be  due  to  him  on 
said  land,  when  in  troth  no  rent  was  due.    The  second 
count  varies  from  the  first,  in  this  only:  it  alleges  that 
Dawning  took  the  com  from  the  land  above  described,  by 
unlawful  distress,  for  the  rent  due  him  on  and  for  the 
south-east  quarter  of  section  twenty-four,  township  thir- 
teen north,  of  range  seven  west,  when,  &c    These  counts 
are  founded  on  section  220,  c  45,  R.  8. 1843,  which  pro* 
vides  that,  "the  owner,^  &c.,  "of  any  property  distrained 
for  rent  pretended  to  be  due,  when  in  truth  no  rent  was 
due,  may,  by  an  action  of  trespass  on  the  case,  recover 
against  the  person  so  distraining,  or  his  personal  repre- 
sentatives, double  the  vahie  of  the  goods  so  distrained." 
The  third  count  is  in  trover  for  the  com.    Plea,  not  guilty. 
The  Court  tried  the  cause  and  found  for  the  defendant. 
New  trial  refused  and  judgment. 

One  LindUpj  it  appeared,  was  the  owner  of  a  tract  of 
land  in  said  county,  described  as  the  south-west  quarter  of 
section  twenty-four,  in  township  thirteen  north,  of  range 
nine  west,  which,  for  the  year  1848,  he  had  leased  to  one 
BUL  Within  that  year,  the  leased  premises  were  sold  on 
execution  to  Downing^  the  present  defendant.  In  Aprils 
1849,  Lindlep  distrained  the  com  in  dispute  for  the  rent 
due  from  SiU  for  the  year  1848.  It  was  sold  as  a  distress, 
and  bought  by  one  Salmon  Wright^  who  afterwards  sold  it 
to  Smithj  the  plainti£  After  this,  in  Jiine,  1849,  Downing 
filed  his  affidavit  before  a  justice,  alleging  that  ESU  was 
indebted  to  him  300  dollars  for  the  rent  of  the  same  land 
for  the  year  1848,  and  thereupon  procured  a  distress  war* 
rant,  which,  on  the  6th  of  Augustj  1849,  was  levied  on  said 
com.  This  levy  was  made  while  Smith  was  in  the  act  of 
hauling  it  away,  and,  on  account  of  said  levy,  his  wagons 
were  stopped.  There  was  some  evidence  tending  to  prove 
that  a  trial  of  the  right  of  property,  relative  to  the  com, 
was  had  between  Smith  and  Downing^  but  how  it  resulted 
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11*7  Tam,  ig  not  shown.    After  the  levy,  Smithj  in  the  language  of  a 
^^^»      witness,  *♦  got  the  com,'*  which  was  at  that  time  worth 
Smitb      200  dollars.    It  was  proved  that  LindUy  never  surrendered 
Doinmro.    possession  of  the  land  to  Dauming. 

When  the  distress  warrant  was  levied,  9mUk^  nnder  a 
sale  to  himself,  was  in  fiill  possession  of  the  com*  This 
was  sufficient,  prima  facie^  to  establish  his  right  of  pro- 
perty. That  he  re-possessed  it  after  the  levy  is  not  im- 
portant, because  the  levy  itself  constitated  a  distraint 
And  if,  at  the  time  it  was  made,  "no  rent  was  in  truth 
due,"  the  plaintifi^  under  the  first  and  second  counts,  was 
entitled  to  recover  double  the  value  of  the  goods  dis- 
trained* 

But  the  main  point  of  inquiry  is,  does  the  evidence 
/  prove  that  no  rent  was  due  from  ERU  to  the  defendant? 

This  was,  no  doubt,  a  material  averment  in  the  counts, 
without  which  they  would  have  been  defective  in  sub- 
stance. And  thou^  that  averment  is  negative  in  its  char- 
acter, still  the  plaintiff  grounds  his  action  upon  it,  and  it 
being  thus  an  essential  element  in  his  case,  the  burden  of 
proof  rested  on  him.    1  GreenL  Ev.,  s.  78. 

It  is  true,  plenary  proof  on  the  part  of  the  plaintiff,  in 
oases  like  the  present,  is  not  required.    It  has  been  "con- 
sidered sufficient  if  he  offer  $ueh  evidence  as,  in  the  absence 
of  counter  testimony,  would  afford  ground  for  presuming 
the  allegation  to  be  tarue."    Has  "such  evidence"  been  ad- 
duced in  the  case  before  us?    The  Ckmrt  below,  sitting  as 
•Q,  jury,  seems  to  have  answered  this  question  negatively, 
and  we  ifre  not  prepared  to  say  that  its  conclusion  is  not 
'  :••  •  cqnrect;^'    There  is  nothing  in  the  circumstance  that  the 
'  pf  elni&0s  were  never  surrendered  by  Lmdley  to  the  defen- 
^    '   .  .     d^t,  ii^consistent  with  his  title  to  all  the  rent  that  accrued 
after  lie  bought  them  at  sheriff's  sale.    The  record,  in  our 
'^'"'^  opiMon,  contains  no  evidence  that  allows  the  inference 
that  no  rent  was  due  from  Bill  to  the  defendant. 

It  remains  to  be  inquired,  whether  the  plaintiff  was  enti- 
tled to  recover  upon  the  count  in  trover?  The  evidence 
fully  sustains  his  title  to  the  corn.  If  it  was  seized  and 
taken  from  his  possession,  the  mere  fact  that  he  afterwards 
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^  got  the  corn''  would  not  defeat  the  action ;  it  would  only  May  Teim, 
go  in  mitigation  of  damages ;  and  the  plaintiff,  notwith*      1^55. 
standing  he  had  regained  hiB  property,  wonld  still  have  the    Pattibov 
right  to  recover  damages  commensnrate  with  the  injnry      shaw. 
snflfeied  from  such  illegal  seizure.    TAe  Oreenfield  Bank  v. 
LeavUt,  17  KcL  l^Higgins  v.  Whitneify  24  Wend.  370. 
But  the  evidenoe,  though  all  upon  the  record,  was  insuffi- 
cient to  have  supported  a  recovery.    The  com,  it  is  true, 
was  proved  to  have  been  worth  200  dollars;  that,  however, 
was  restored  to  its  owner;  but  it  was  not  shown  that  the 
plaintiff  incurred  any  amount  of  damage  from  the  seizure 
of  his  property.    Nor  do  the  proofs  furnish  any  data  upon 
which  damages,  on  that  account,  could  have  been  esti- 
mated.    Conwell  V.  EmHe^  4  Ind.  B.  209. 

We  perceive  no  sufficient  reason  in  support  of  the  mo- 
tion for  a  new  triaL 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

J.  P.  Usher,  for  the  plaintiff 


Pattison  and  Others  v.  Shaw. 

A  bill  for  foredofiire  did  not  rnnr  tiuit  tbe  mortgagor  had  an  iDtorest  In  tii^ 
premlBes  capable  of  being  mortgaged.    It  was  objected  for  the 
on  error,  that  the  bill  was  defoctiye  for  the  want  of  this  aTermej 
that  the  objection,  if  ayailable  at  all,  should  have  been  made 
below,  at  the  eatUest  stage  of  the  proceedings. 

A  pxior  mortgagee  is  not  a  neoessar/  party  to  a  Mil  for  foreclosure 
dear  that  a  junior  mortgagee  is,  though  he  may  properly  be  madi 

There  is  no  rule  of  practice  which  anthoiizes  a  plaintiff  to  make 
a  defondant  in  a  caue. 

APPEAL  firom  the  Fai^ette  Circuit  Court 

Dayison,  3 4 — Shaw  J  on  the  19th  of  November j  1852,  filed 

a  bill  in  equity,  having  for  its  object  the  foreclosure  of  a 

mortgage  executed  to  him  on  the  9th  of  June,  1852,  by  one 

Francis  ChntcelL    In  July  following,  Conwell  conveyed  the 
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Vmj  Tttn,  mortgaged  premiBes  to  PaitisoHy  the  appellant^  subject  to 

^^^*       Shawns  incumbranoe ;  it  being  stipulated  as  part  of  the 

Pattimv    consideration,  in  the  deed  of  Ckmwellj  that  Pattison  should 

Shaw.      P&J  Bkavfs  debt    The  bill  does  not  aver  that  Qmwell  had 

a  mortgageable  interest  in  the  land    In  other  respects  it 

is  in  the  common  form. 

All  the  defendants  except  Pattisam  were  defaulted*  He 
answered  and  filed  his  cross-bilL  No  defence  is  set  ap  by 
the  answer;  bat  in  his  bill  he  alleges  tiiat  the  premises, 
when  deeded  to  him,  were  incumbered  by  a  m<»tgage  to 
the  state  of  LuUana^  which  is  duly  recorded;  and  he  prays 
that  the  state  be  made  a  defendant.  The  Court  sustained 
a  demurrer  to  the  cross-bill,  and  rendered  a  decree  of  tate^ 
closure. 

The  original  bill,  it  is  said,  is  defective,  because  it  does 
not  allege  titie  in  the  mortgagor  when  he  executed  the 
mortgage.  This  objection  was  not  raised  in  the  Circuit 
Court ;  and  we  think  it  is  one  which,  if  available  at  all, 
should  have  been  made  at  the  earliest  stage  of  the  pro* 
ceedings.  It  is  evidentiy  too  late  to  make  such  objection 
in  the  first  instance  in  this  Court 

But  was  the  state  a  necessary  party?  It  is  not  shown 
whether  her  incumbrance  was  prior  or  subsequent  to  that 
of  the  appellee.  If  it  was  prior,  the  authorities  seem  to 
be  decisive  that  she  was  not  a  necessary  party,  because 
her  rights  were  paramount;  nor  is  it  clear  that  the  com- 
plainant would  have  been  positively  required  to  make  a 
subsequent  mortgagee  a  party,  though,  at  his  election,  he 
might  have  done  so.  Story's  Eq.  PL,  s.  193,  and  notes. 
In  the  present  case  the  answer  is  too  indefinite  to  affind 
any  data  upon  which  to  decide  the  point  under  consid- 
eration. Moreover,  we  know  of  no  rule  of  practice  that 
would  authorize  the  state  to  be  made  a  party  defendant  in 
any  cause.    The  decree  must  be  affirmed. 

Per  OurianL — The  decree  is  affirmed,  with  2  per  cent 
damages  and  costs. 

G.  Hbllandy  for  the  appellants. 

J.  D.  Howlandf  for  the  appellee. 
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May  Term, 
The  Madison  and  Indianapolis  Plank  Boad  Company      ^^^' 
V.  Stevens.  ThbMadi- 

80H  AVD 

Iin>iA]rApou8 
BkoI  eridence  is  not  admissible  to  prore  that  a  promise  in  writing,  abaolnte  pi.A]rK  Road 

on  its  &Mb,  was  subject  to  a  condition.  Ck>]CPAirT 

T. 

APPEAL  from  the  Decatur  Court  of  Common  Pleas. 

Perkins,  J. — Assumpsit  by  The  Madison  and  LidUm-     jl^* 
apolis  Plank  Road  Company  against  John  F.  Stevens j  upon 
the  following  instrument: 

^  We,  the  subscribers,  do  hereby  bind  ourselves  to  pay 
the  amounts  subscribed  by  us  as  stock  in  The  Madison 
and  Napoleon  [now  Btdianapolis]  Turnpike  Company^  to 
the  treasurer  of  said  company,  as  the  call  may  be  made 
by  the  board  of  directors  of  said  company  on  us,  without 
relief  from  stay  or  appraisement  laws.    Jcmuary  23, 1851. 

Names.  |  Shares. 

J.  F.  SteoaiM.  I  8." 

The  shares  were  25  dollars  each. 

The  road  in  question  had  been  completed  to  within  two 
and  a  half  miles  of  Oreenshurg  from  Madison^  a  distance 
of  about  fifty  miles. 

The  defence  set  up  is,  that  the  stock  sued  on  was  sub- 
scribed for  the  purpose  of  completing  the  road  to  Oreens* 
bwrgy  conditional  upon  such  completion,  not  to  be  other- 
wise vaUd,  and  that  the  road  has  not  been  completed  thus 
frur,  and  is  not  progressing.  The  evidence  tending  to  prove 
these  facts  was  objected  to,  and  should  have  been  excluded. 
The  written  contract  makes  no  conditions.  RaUsback  v. 
The  Liberty  and  Abington  Turnpike  Co*,  2  Ind.  B.  656. — 
The  State  v.  Chrisman,  id.  126. 

A  good  many  questions  were  raised  upon  the  pleadings; 
but  what  we  have  said  disposes  of  all  of  them  that  are  of 
any  importance. 

Davison,  J.,  having  been  concerned  as  counsel,  was  absent 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  6cc 

J.  Oavin  and  J.  K  CoverdiU,  for  the  appellants. 

B.  W.  Wilsonj  for  the  appellee. 
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Francis  and  Another  v.  Buckwobth. 

APPEAL  jfrom  the  Marion  Circmt  Court 

Per  Curiam^ — ^Bill  in  chancery  to  set  aside  a  fraudulent 
conveyance.  Decree  below  for  the  plaintifil  The  case  is 
upon  the  weight  of  evidence.  We  think  the  decree  below 
was  right  upon  that,  and,  hence,  it  must  be  affirmed  with 
costs. 

D.  Wallace^  K  Cobum  and  R.  JL  Wd^pole^  for  the  appel- 
lants. 

L.  Barbour  and  A.  O.  Porter^  for  the  appellee. 


Davis  and  Another  v.  Cumberland  and  Others. 


Scttvrdo^f 
June  9. 


A.  exeeated  a  title-bond  to  B.  oondStioned  for  tlie  confQjmdQ  of  m  town-lot 
upon  fiill  payment  of  the  pnrchaM-money.  C.  having  loaned  to  B,  money 
to  complete  tiie  payment,  receired  from  him  an  assignment  of  the  bond,  hj 
way  of  secnrity,  and  afterwards  recdyed  a  deed  from  A.  B.  haTing  erected 
buildings  on  tiie  lot»  the  mechanics  institated  legal  proceedings  to  enforoe 
tiieir  liens.  C.  was  a  party.  The  Court  decreed  that  the  proper^  ahonld  he 
sold  and  the  proceeds  applied,  first  to  the  discharge  of  the  debt  to  C,  and 
next  to  the  satisfiMtion  of  the  mechanics'  liens.  B,,  after  the  decree  and  be- 
fore the  sale,  assigned  his  interest  In  the  lot  to  D.,  who  bid  off  the  property 
at  a  snm  exceeding  the  amonnt  of  the  decree,  and  the  sheriff  retnnied  to  Z>. 
the  snrplns.  Before  the  assignment  to  D,,  E,  and  others  having  recovered 
judgments  before  a  justice  of  the  peace,  filed  transcripts  tiliereof  in  the 
clerk's  office  to  bind  said  real  estate,  aod  D.  and  tiie  sheriff  were  notified  of 
the  foct  before  the  sale.    B,  was  insolvent 

Held,  that  the  tnoiscripts  never  became  a  lien  upon  l2ie  lot 

H(dd,  also,  that  E,  and  others  had  no  equitable  claim  upon  said  surplus. 

Held,  also/ that  the  surplus  was  properly  delivered  by  the  sheriff  to  D. 

APPEAL  from  the  Montgomery  Circmt  Court 

G00XINB9  J. — This  action  was  brought  by  Oumberiand 

and  others  against  Ramey^  the  sheriff  of  Montgomery 

county,  and  Davis^  by  which,  as  junior  judgment-creditors 

of  one  Minickj  they  sought  to  reooyer  an  overplus  which 
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said  sheriff  had  received  on  an  execution  against  MitUckj  Maj  Tma, 
and  which  he  had  paid  to  Davisy  as  Mhnckfs  assignee.      JoQ^* 
The  following  are  the  facts: 

JUtnick  held  the  equitable  title  to  two  lots  in  Canby^s 
addition  to  the  town  of  CrawfordsviUe^  the  legal  title 
being  in  William  Twinifig.  &  C.  Willson  loaned  Mlnick 
the  money  to  pay  Twining  for  the  lots,  and  took  an  as* 
signment  of  Twining^s  obligation  for  a  conveyance,  as  a 
security  for  its  repayment.  WtUson  received  a  convey- 
ance fix>m  Ihffifdng'  for  the  lots,  which  he  held  subject  to 
Minicl^s  right  to  a  conveyance,  whenever  he  should  refund 
the  money  loaned.  Minick  having  erected  a  house  on  the 
lots,  Epperson  and  others  joined  in  a  biU  to  enforce  several 
mechanics'  Uens  against  the  property,  which  was  pending 
at  the  September  term,  1851,  of  the  Montgomery  Circuit 
Court,  when  Willson^  on  his  petition,  was  admitted  a  de- 
fendant, who  set  up  his  claim  as  a  lien  for  the  purchase- 
money,  prior  to  that  of  the  complainants.  A  decree  was 
rendered  giving  him  priority;  the  amount  of  the  several 
liens  was  fixed  by  the  decree ;  and  the  property  ordered  to 
be  sold  on  a  credit  of  six  months,  in  default  of  payment, 
taking  from  the  purchaser  a  note  with  security. 

On  the  27th  of  Jwmary^  and  the  7th  of  Febrwury^  1853, 
Cumberland^  Collins  and  Sperry^  the  appellees,  obtained 
judgments  against  Minick  before  justices  of  the  peace, 
transcripts  of  which  they  immediately  entered  in  the  clerk's 
office,  with  a  view  of  securing  liens  upon  his  real  estate. 

On  the  34th  of  Februc^^  a  special  execution  was  issued 
upon  the  decree,  to  Ramey^  the  sheriff  of  said  county. 

On  the  8th  of  Mareh^  Davis  purchased  the  property 
firom  Minickj  for  which  he  agreed  to  pay  the  amount  of 
the  decree,  and  about  81  dollars,  arrearages  of  taxes  on 
the  property,  and  42  dollars  in  money,  which  he  paid  to 
Minick.  Minick,  at  the  same  time,  gave  Davis  an  instru- 
ment of  writing,  which  states  that  the  amount  which  would 
be  due  to  the  several  claimants  under  the  decree,  on  the 
S7th  day  of  March,  (the  day  the  sheriff  was  to  sell,)  would 
be  1,276  dollars  and  64  cents,  and  directing  the  sheriff  to 
pay  the  overplus  to  Davis. 


laVD. 
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Mmt  Term,  On  the  27th  of  Marck^  the  sheriff  sold  the  property  for 
^^*^*  1,460  dollars,  and  Davis  became  the  pmchaaer,  for  which 
I>^^»  sum  he  gave  his  note  to  the  sheriff,  dne  six  months  after 
CcMssm-  date,  with  security,  which  exceeded  the  amoont  due  on 
the  execution  by  about  148  dollars.  Ramep  did  not  de- 
mand this  balance  from  Davis^  but  suiiendered  him  ibe 
note,  conceiving,  as  he  says  in  his  answer,  that  he  was 
entitled  to  the  overplus,  as  the  assignee  of  MhUck. 

The  complaint  alleges  tiiat  the  arrangement  between 
Davis  and  Mtnick  was  made  to  enable  Wnick  to  defraud 
his  creditors,  which  Davis  denies.  The  same  charge  is 
made  and  denied  as  to  Rameg. 

There  is  no  extrinsic  evidence  of  fraud  in  the  case. 
It  appears  from  the  testimony  of  SEnick^  and  of  several 
other  witnesses,  that  he  had  made  various  attempts  to  sell 
his  property  for  enough  to  pay  the  demands  against  him, 
including  the  plaintifis',  in  which  he  had  been  nnsuccess* 
fuL  He  offered  the  property  to  Wimi  for  1,600  dollars, 
and  TFtMH  (^red  him  1,400  dollars  for  it.  He  concluded 
a  treaty  with  Linn  for  the  sale  of  the  property,  who  was 
to  pay  the  decree  and  the  plaintifls^  judgments,  but  the 
treaty  was  broken  off  by  the  discovery  of  the  claim  for 
taxes  spoken  o£ 

Minick  says  he  had  no  intention  to  defraud  his  creditor? 
by  the  sale  to  Davis j  but  that  it  was  to  prevent  a  sacrifice 
of  the  property,  apprehending  it  would  not  probably  pro- 
duce at  a  forced  sale  as  much  as  Davis  was  to  pay  fcnr  it 

WtUsoni  who  was  a  witness  for  the  plaintiffs,  testifies 
that  at  the  time  of  Davis*  obtaining  from  Minick  the  otdei 
for  the  overplus,  be  applied  to  him  for  a  conveyance  of  the 
property,  which  he  declined  to  make,  because  he  held  tlie 
property  in  trust,  and  because  of  the  plaintiffi'  judgments. 
Sperry^  one  of  the  plaintiffs,  was  present,  and  bid  at  the 
sheriff's  sale. 

Upon  this  state  of  facts  the  Circuit  Court  gave  judg- 
ment for  the  plaintiffs  against  Da/vis  and  Ramegy  for  the 
amount  of  their  claims  against  Jlfirndb,  which  were  less 
than  the  overplus  before  mentioned. 
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The  only  qaestion,  as  we  conceive,  arising  npon  this   ^^7  T«rai, 


lecoid)  is,  whether  the  plaintiflb,  by  the  filing  of  the  tran- 
scripts  of  their  judgments  in  the  Circnit  Courts  acquired 
liens  upon  the  lots  in  question.  The  appellees  do  not 
claim,  as  we  understand  them,  that  by  Minick^s  purchase 
from  TuHnifig'  he  acquired  any  title  upon  which  a  lien 
could  attach.  Since  the  case  of  ModiseU  v.  Johnumj  2 
Blackf.  431,  it  has  been  considered  the  settled  law  in  this 
state,  that  a  judgment  is  no  lien  upon  land  which  the 
debtor  holds  by  bond  conditioned  for  the  execution  of  a 
title  on  payment  of  the  purchase-money,  though  he  had 
taken  possession,  and  paid  the  money,  before  the  rendition 
of  the  judgment.  That  case  has  been  repeatedly  reviewed 
and  steadily  adhered  to.  Orih  v.  JenrnngSj  8  Blackf.  420.— 
Ihe  V.  OuUhaU,  1  Ind.  B.  246.— Dicfer^m  v.  Nthm^  4  id. 
160. 

But  it  is  insisted  that  the  decree  which  subjected  the 
lots  to  sale,  as  the  property  of  Mxmck^  invested  him  with 
the  legal  title.  The  argument  is,  that  the  decree  divested 
WilUon  of  the  legal  title,  and  reduced  his  estate  in  the 
land,  in  law,  to  what  it  was  before,  in  equity,  a  simple 
lien,  or  mortgage,  and  that  as  the  title  could  not  be  in 
abeyance,  it  must  have  been  vested  in  Wnicky  who  had 
the  right  to  redeem.  We  can  not  subscribe  to  this  doc- 
trine. The  decree  did  not  profess  to  transfer  the  title; 
and  there  was  no  conveyance.  We  will  take  the  illustra- 
tion used  by  the  appellees.  They  ask :  ^  Suppose  SUhnick 
had  paid  the  decree  without  sale,  in  whom  would  the 
legal  title  have  been?"  And  they  answer:  ^  It  could  not 
have  been  in  WUlsony  because  he  had  surrendered  it  by 
taking  a  decree  for  his  money;  not  in  Thoiwing^  because 
he  had  conveyed  it  to  WUlson;  and  it  must  therefore  have 
been  in  Minicky  because  he  had  purchased  and  paid  for  if 

The  mistake  we  conceive  to  be  in  assuming  that  the 
holder  of  the  legal  title,  by  taking  a  decree  for  his  money, 
has  parted  with  it.  Suppose  he  had  obtained  the  ordinary 
decree  to  enforce  a  vendor's  lien,  (and  such,  in  fact,  was 
this  decree  as  between  WUlson  and  Minickj)  and  it  had 
been  afterwards  paid,  would  the  case  have  been  different? 


18S5. 


Datis 

T. 
CUIIBXX- 
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ICfty  Tvm,  We  suppose  that  a  vendor  parts  with  none  of  his  rights 
^^*^'  until  payment,  and  when  that  is  made,  the  purchaser  is  in 
Dayis  the  position  contemplated  in  the  case  of  ModiseU  v.  Jbk$ir 
CmraiP  satij  ivpra :  he  is  in  possession,  and  has  paid  the  pnichase- 
''^'^*  money,  and  has  a  right  to  call  for  the  legal  title,  but  as 
yet  has  no  estate  upon  which  a  judgment^lien  can  attach. 
No  authorities  have  been  shown  to  the  effect  that  a  pro- 
ceeding to  enforce  a  Uen  prosecuted  to  final  decree,  is  a 
transfer  of  the  legal  title,  and  we  are  not  aware  of  any. 

Another  position  assumed  by  the  appellees,  is,  that  sup- 
posing they  had  no  lien,  still  having  obtained  a  judgment 
and  done  all  they  could  to  enforce  their  claim,  they  can 
reach  this  money  as  equitable  assets.  They  aUege  that 
Minick  had  no  property,  and  that  Dams  and  the  shedff 
knew  of  their  judgments,  and  these  allegations,  not  being 
denied  by  the  answers,  are  taken  as  admitted.  But  we  do 
not  conceive  that  tiie  mere  circumstance  that  Mmiek  was 
insolvent,  and  that  his  indebtedness  to  the  plaintiffi  was 
known,  gave  them  any  equitable  claim  upon  the  fund, 
even  if  it  had  not  been  assigned  to  Davis.  We  do  not 
see  but  that  the  sheriff  would  have  been  as  much  bound 
to  pay  the  overplus  to  any  other  creditor  as  to  the  plain- 
tiffi).  Unless  some  legal  steps  were  taken,  to  arrest  the 
money  in  his  hands,  he  would  have  been  bound  to  pay  it 
to  Mifdeky  or  to  his  assignee.  The  fund,  however,  had 
been  assigned  to  Davis  long  before  any  steps  were  taken 
by  the  plaintijOb  to  reach  it,  and  we  do  not  perceive  that 
they  have  any  legal  or  equitable  claim  upon  it. 

Per  Ou/riam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  with  instructions  to  the  Circuit  Court 
to  render  judgment  for  the  defendants. 

A»  Thamsonj  B.  T.  BisHne  and  L  Naybfj  tot  the  appel- 
lants. 

&  a  WiUson  and  j;  JSL  McDowUdy  for  the  appellees. 
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I 


T. 
HOBM. 


Mftf  Tenii,  ! 

Babkek  v.  HoBBg.  185&, 

The  party  iik  whose  finror  a  dMnnrrer  is  decided,  can  not  oomplain  of  tbe 
dedsioB. 

A  material  ayerment  in  an  answer,  which  is  not  noticed  by  the  reply,  is  re- 
garded as  admitted. 

A  grantee  to  whom  land  has  been  conveTed  widi  a  corenant  against  inenm- 
bmnces,  iHio  claims  to  hare  discharged  an  ineombranoe  after  the  ezeentioa 
of  the  oonTeyance,  mnst  show  Ihat  it  was  a  valid  and  subsisting  incun- 
branoe  when  the  deed  was  executed. 

APPEAL  from  the  Tipton  Camt  of  Common  Pieaa.        &xturdoqf, 

GooKiNSy  J^ — Bbibs^  as  the  asstgnee  of  Brower^  sued 
Barker  upon  a  {^omissory  note. 

Barker  answered  that  the  note  was  given  for  the  last 
payment  of  tbe  considemtion-money  of  certain  lots  in  the 
town  of  T^aion,  whieh  Brawer  conveyed  to  him  with  war- 
ranty of  tide  and  against  incombrances ;  that  Brower  re- 
presented to  him  that  he  bad  separated  from  bis  wife,  and 
that  she  had  entered  into  articles  of  separation  with  him, 
by  which  she  had  released  all  claim  to  dower  in  said 
property,  which  representations  were  false;  that  she  had 
been  divorced  from  Brawer^  by  a  decree  of  the  Henrp  Cir- 
cuit Comt;  that  she  threatened  to  enforce  her  claim  of 
dower  against  the  property,  whereupon  be  pnrcbased  in 
her  claim,  and  took  her  release,  for  which  he  paid  her  more 
than  was  due  on  this  note;  and  that  her  claim  was  worth 
what  he  paid  for  it. 

A  demmrer  to  this  answer  was  overruled,  and  the  plain- 
tiff replied,  denying  tbe  false  representations,  the  divorce, 
the  extingnishment  of  any  outstanding  right  of  dower 
Mrhich  was  an  incumbrance  upon  the  property,  &c  Trial 
by  the  Court  Finding  and  judgment  for  the  plaintiff 
The  defendant  appeals. 

It  is  immaterial  whether  tbe  ruling  of  tiie  Court  of 
Common  Pleas  was  right  or  wrong  upon  the  demurrer. 
The  decision  was  in  favor  of  the  appellant,  and  be  can 
not  complain  of  it. 

The  record  contains  the  evidence. 
Vol.  VI^26 
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Mmj  Tctm,  In  support  of  the  answeri  the  defendant  gave  in  evi- 
^^^*  dence  the  record  of  a  decree  of  the  Henry  Ciieoit  Court, 
Babub  at  the  March  term,  1853,  in  the  case  of  Christopher  Brawer 
HoBM.  ▼•  Marg  Brower^  by  which  they  were  divorced;  also  a  deed 
of  release  from  said  Mary  to  the  defendant  of  her  interest 
in  the  property  in  question,  dated  May  30, 1853,  for  the  con- 
sideration of  100  dollars,  and  a  deed  to  him  from  Brower 
of  the  property,  dated  September  28,  1852,  for  the  consi- 
deration of  650  dollars.  He  proved  also  that  Mrs.  Brower 
was  twenty-seven  years  of  age  and  in  good  health.  The 
consideration  of  the  note,  as  set  out  in  the  answer,  not 
having  been  denied  by  the  reply,  most  be  taken  as  ad- 
mitted. There  was  no  proof  of  any  frdse  representatioiiB 
made  by  Brower  to  the  defendant.  What  he  said  to 
others  is  of  no  consequence.  The  defendant's  allegation 
is,  that  the  false  representations  were  made  to  him. 

By  this  evidence  the  defendant  has  failed  to  show  that 
Brower' s  wife  had  any  interest  in  the  property.  The  di- 
vorce was  adjudged  under  the  act  of  1843,  which  provides 
that  whenever  a  divorce  is  decreed  on  account  of  the 
misconduct  of  the  husband,  the  wife  shall  be  entitled  to 
dower  in  his  lands,  in  like  manner  as  if  he  were  dead. 
B.  S.  1843,  p.  604.  No  part  of  the  proceedings  for  divorce 
is  before  us  except  the  decree,  which  shows  that  it  was 
granted  at  the  instance  of  the  husband;  from  which,  if  we 
draw  any  inference  at  all,  it  is,  that  it  was  granted  for  the 
misconduct  of  the  wife.  Admitting  that  Barker  had  a 
right  to  extinguish  an  incumbrance  before  being  disturbed 
in  his  possession,  a  question  we  do  not  decide,  if  lie  did 
so  he  took  upon  himself  to  prove  that  it  was  a  valid  and 
subsisting  claim  upon  the  property.  Having  failed  in  tins, 
the  judgment  of  the  Court  of  Common  Fleas  upon  the 
evidence  was  right 

Per  Curiam. — The  judgment  is  affirmed,  with  3  per  cent 
damages  and  costs. 

W.  Garver  and  J.  A*  Lewis^  for  the  appellant. 
D.  Moss^  for  the  appellee. 
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The  State  on  the  relation  of  Abrahams  v.  Cross  and 


May  Term, 
1855. 


Others.  Thb  State 

Cbosb. 

In  A  foit  tried  under  the  former  pracdoe,  defects  not  cored  hj  tiie  statnte  of 
jeofidk  aie  still  airaflible  on  error. 

In  a  dedandon  npon  an  official  bond  payable  to  the  state,  the  non-payment 
of  the  penalty  need  not  be  ayerred. 

In  a  snit  upon  an  official  bond,  the  parties  agreed  to  snbmit  the  issues  of  h/d 
to  a  jniy.    Hdd,  that  the  assessment  of  damages  was  indnded. 

In  soits  upon  penal  bonds,  it  is  only  npon  the  determination  of  questions  of 
law  in  &Tor  of  the  plaintiff,  or  npon  a  default,  that  the  interlocutory  judg- 
ment, that  the  plaintiff  ought  to  recorer,  but  because,  ftc,  is  giyen ;  and 
the  Court  may  be  substituted  for  the  jury  to  assess  the  damages. 

In  a  suit,  under  the  B.  S.  1843,  upon  tiie  bond  of  a  constable,  judgment  was 
rendered  for  die  plaintiffs,  instead  of  the  state,  for  the  use,  &e.,  and  for 
damoffm,  instead  of  the  penalty.  EJd,  that  the  defect  in  the  entry  was  a 
mere  irregularity,  which,  behig  amendable  in  the  Court  below,  was  to  be 
regarded  as  amended  in  the  Siqneme  Court. 

APPEAL  fifom  the  Madison  Circuit  Court  &utirday, 

Stuart,  J. — ^Debt  on  the  official  bond  of  a  constable, 
assigning  several  breaches.  As  no  issues  of  law  are  raised 
in  the  record,  it  is  not  necessary  to  state  the  pleadings. 
The  issues  of  fact  were  tried  by  the  Court  by  agreement 
Finding  and  judgment  for  the  plaintiff. 

There  is  none  of  the  evidence  in  the  record,  and  no  ques- 
tion raised  by  bill  of  exceptions.  But  the  suit  being  tried 
under  the  old  practice,  defects  not  cured  by  the  statute  of 
jeofieulB  wiU  stiU  be  available  on  error. 

The  first  error  assigned  is,  that  the  breach  does  not 
negative  the  payment  of  the  penalty.  In  official  bonds 
payable  to  the  state,  the  non-payment  of  the  penalty  need 
not  be  averred.  The  State  ex  rel  Merrill  v.  McClane^  2 
Blackf.  192. 

The  second  error  assigned  is,  that  there  is  no  finding  by 
the  Court  below  that  the  state  aught  to  recover  her  said 
debt,  nor  is  there  any  judgment  for  the  debt  The  third 
and  fourth  errors,  in  relation  to  the  power  of  the  Court  to 
assess  damages,  and  its  neglect  to  award  execution,  are  so 
closely  connected  with  the  second  assignment,  that  they 
may  be  considered  together. 
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Ma7  Tm^       There  is  no  difficulty  about  the  aasesBment  of  damages. 

*^*^      By  the  express  agreement  of  the  parties,  the  Comt  was 
Ths  Statb  substituted  for  a  jury  to  try  the  issues.     The  assessment 

Cbou.  of  damages  was  included.  This  is  a  common  and  con- 
venient practice,  authorized  by  the  statute.  R.  8.  1843, 
p.  731^—4  Black!  311.  It  is  only  on  the  determination  of 
questions  of  law  in  favor  of  the  plaintifl^  or  by  default,  that 
tiie  interlocutory  judgment  is  given,  viz.,  that  the  plaintiff 
ought  to  recover,  but  because  the  Court  is  not  advised 
of  the  damages,  &c.  1  Black£  144^-ie2.  196.  But  the 
Court  may  be  substituted  by  consent    1  Blackf.  358. 

That  the  rec(»d  subsequent  to  the  submission  of  the 
issues  to  the  Court  is,  in  many  respects,  informal,  is  very 
true.  The  judgment  is  for  damages.  Regularly  it  should 
be  for  the  penalty  of  the  bond,  awarding  execution  for  the 
damages  assessed ;  or  rather  ordering  to  be  indorsed  upon 
the  execution  the  amount  of  damages  to  be  collected. 
Morris  v.  iVtce,  3  Blaek£  457.  The  judgment  is  for  the 
plaintiffs  for  the  amount  of  the  finding,  instead  of  being 
in  favor  of  the  state,  for  the  use,  &c. 

It  is  argued  that  these  are  mere  misprisions  of  the  dedc, 
such  as  being  amendable  in  the  Court  below,  shall  be 
taken  as  amended  in  this  Court;  and  in  &vor  of  that  posi- 
tion, Smiih  V.  Jkfyers,  5  Blackfl  223,  and  2  R.  S.,  pp.  162-3, 
are  cited.  But  Smith  v.  Myers  does  not,  in  our  opinion,  go 
to  the  extent  claimed.  The  decision  was  on  a  demuner 
to  a  biU  in  chancery  for  want  of  equity,  and  relates  there- 
fore only  to  what  is  essential  to  the  validity  of  the  bilL 
McMmus  V.  Bickardsanj  8  Black£  100,  is  a  much  stronger 
case.  There  judgment  was  taken  against  two  defendants, 
when  the  recOTd  showed  that  only  one  was  served.  It  was 
held  that  the  mistake  was  clerical,  and  therefore  amendable. 
But  this  ruling  is  gieatiy  modified  by  tiie  statement  that 
the  adverse  party  agreed  to  the  Supreme  Court  making 
the  amendment,  if  it  could  be  made  by  the  Circuit  Court 
In  Woodward  v.  Broum^  13  Peters  1,  the  Court  allowed  a 
misprision  of  the  clerk,  in  entering  the  judgment,  to  be 
amended^  without  awarding  a  certioratru  But  this  seems 
to  have  been  under  the  judicial  act  of  1789* 
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It  18  urged  that  the  case  is  within  2  IL  8^  162-3.    Bat   May  Term, 
without  examining  the  provisions  referred  to,  that  act  does      ^Q*^* 
not  apply.     The  suit  was  determined  some  months  before  Trb  Stats 
tiie  revised  statutes  of  1852  took  effect.     And  the  rule  in      Cmoss. 
aUdewell  v.  McOau^hey,  2  Blackfl  359,  and  Morris  v. 
Price^  id.  457,  must  govern,  unless  there  is  some  other 
8tatnt(»7  provision  than  those  referred  to  by  counsel 
Por,  in  the  cases  referred  to  in  2  Blackford,  the  same  irre- 
gularity existed  as  here,  and  the  judgments  were  reversed. 
These  dedsions  were  made  under  an  act  to  cure  defects 
after  verdict;  and  among  the  things  which  it  was  provided 
should  not  be  sufficient  to  reverse,  was  ^<any  informality 
in  entering  up  the  judgment  by  the  clerk."    B.  8.  1831, 
p.  411.    In  addition  to  that  the  several  acts  of  parliament 
in  force  in  Engla/nd  prior  to  February  7, 1752,  in  relation 
to  ^mispleading  and  amendment,"  were  by  the  same  act 
declared  to  be  in  full  force  in  this  state. 

Unless,  therefore,  the  R.  S.  of  1843  have  enlarged  these 
enrative  provisions,  this  case  must,  on  the  authority  of 
those  in  2  Blackford,  svpra^  be  reversed*  Section  84,  chap- 
ter 37,  of  that  revision,  reads  thus: 

^No  judgment  in  any  civil  action  shall  be  stayed,  re- 
versed, impaired,  or  affected  for  any  defect  of  form,  vari- 
ance or  other  imperfection  contained  in  the  record,  plead- 
ings, process,  entries,  returns,  or  other  proceedings  therein, 
which  by  law  might  be  amended  by  the  Court  in  which 
such  judgment  was  rendered;  but  such  defects  and  imper- 
fections shall  be  supplied  and  amended,  or  shall  be  deemed 
to  be  supplied  or  amended  in  the  Supreme  Court" 

The  236th  section  of  chapter  40,  the  13th  and  14th  spe- 
cifications under  it,  and  section  237  of  the  same  chapter, 
read  thus: 

^  Sec.  236.  When  a  verdict  shall  have  been  rendered  in 
any  case,  the  judgment  shall  not  be  stayed  thereon,  nor 
shall  the  judgment  on  such  verdict,  or  any  judgment  upon 
confession,  default,  mkU  didt^  or  non  sum  informatus  be 
reversed,  impaired,  or  in  any  way  affected  by  reason  of  the 
following  imperfections,  omissions,  matters  or  things,  or 
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Uaj  Tom,   any  of  them,  in  the  prooess,  pleadings,  proceedingSi  or 

^^*^*      record,  namely : 
Turn  Statb  ••••••• 

Cmms.  ^^  13.  For  any  informality  in  entering  a  jadgment,  or 

making  up  tiie  record  thereof,  or  in  any  continuance,  or 
other  entry  upon  such  record;  nor, 

^^  14.  For  any  other  default  or  negligence  of  any  derk 
or  officer  of  the  Court,  or  of  the  parties,  or  their  attomeya, 
by  which  neither  party  shall  have  been  prejudiced. 

^  Ssc.  237.  The  omissions,  imperfections,  defects,  and 
variances,  in  the  preceding  section  enumerated,  and  all 
others  of  the  like  nature,  not  being  against  the  right  and 
justice  of  the  matter  of  the  suit,  and  not  altering  the  issue 
between  the  parties,  or  the  trial,  shall  be  supplied  and 
amended  by  the  Court  where  the  judgment  is  given,  or  by 
the  Court  into  which  such  judgment  shall  be  removed  by 
appeal  or  writ  of  error." 

In  Saxton  v.  The  SUde^  on  scire  fadoi,  8  Black£  20O, 
these  provisions  came  before  the  Court  for  consideratioii, 
and  the  Court  held,  that  as  the  Circuit  Court  might  have 
amended,  the  Supreme  Court  is  bound  to  amend  or  con* 
sider  the  amendment  made.  It  is  true,  the  facts  in  the 
case  were  entirely  different  from  those  before  us.  We 
think,  however,  that  a  fair  construction  of  those  statutory 
provisions  gives  them  a  much  wider  range  than  could  be 
given  to  the  provisions  on  the  same  subject  in  force  when 
the  cases  in  2  Blackford  were  decided.  We  are  therefore 
of  opinion  that  it  is  a  mere  irregularity  in  entering  the 
judgment,  within  the  meaning  of  the  act,  by  which  the 
appellants  have  not  been  prejudiced;  and  being  amend- 
able in  the  Qrcuit  Court,  we  must  regard  it  as  amended 
here. 

Per  Ouriam. — The  judgment  is  affirmed  with  costs. 

J.  DaviSj  for  the  state. 

D.  McDonald^  W.  A.  McKenzie  and  TT.  Rendersoriy  for 
the  appellees. 
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Maj  Tem, 

Dart  v.  McQuiltt  and  Another.  ^^**^* 

Dabt 

A.  pnrduued  fix>m  B.  two  town-bts,  and  reoehred  a  dtle^wiid,  conditioned  for  ▼• 

the  ezecntion  of  a  oonyeyanoe  npon  foil  payment  of  the  pordkase-oionej.  ^'^W^^^'^» 
HaTing  fidled  to  paj  the  last  Instahnent,  a  jndgment  was  obtained  therefor 
before  a  justice  of  the  peace.  Ezecntion  thereon  and  a  retain  of  no  gooda^ 
Ac  To  a  hill  bj  an  asaignee  of  the  jndgment  against  A,  and  B.  to  subject 
the  lots  to  sale  to  satisfy  the  judgment,  the  defendants  answered  that  B. 
onlj  owned  two-thirds  of  ti&e  lots,  and  hence  could  not  conyej  according  to 
contract    BepUcation,  hi  aToidance,  &c 

Bdd,  that  A.,  had  he  elected,  at  the  proper  time,  to  resdnd  Ihe  contract,  In 
consequence  of  the  partial  foQure  of  consideration,  would  haye  been  enti- 
tled to  tiie  purchase-money  and  interest,  and  would  hare  had  a  lien  on  the 
lots  for  it;  but,  AeU,  tiiat  hayhig  elected  to  retain  Aem,  he  had  an  equitaUd 
interest  therein  at  least  to  the  extent  of  two4hhds,  which  mi^t  be  sub- 
jected to  execution  npon  said  judgment. 

A  bill  in  equity  ought  not  to  be  dismissed  for  the  want  of  proper  pardes. 

APPEAL  from  the  Decatur  CSrcait  Conrt.  SatMrda^, 

Stuart,  J^ — McQuiUy  puichased  two  lots  in  Or  cent* 
burg  from  the  other  defendant,  Dillier.  He  paid  all  the 
purchase-money,  except  the  last  note,  on  which  there  was 
judgment  at  law.  After  several  assignments,  the  jndg* 
ment  finally  came  into  the  hands  of  DarL  He  filed  this 
complaint  in  the  natme  of  a  bill  in  chancery,  to  reach  the 
equity  of  McQuiUy — making  the  vendor,  Dillier^  a  party. 

DilUer  and  McQuiUy  answered  that  the  former  owned 
only  two-thirds  of  the  lots,  and  conld  not  convey  according 
to  contract. 

Beplication,  that  the  failure  of  consideration  resulting 
from  DiUief's  imperfect  title  had  been  set  up  as  a  defence 
at  law  in  the  suit  by  the  assignee  against  Mc  QuiUy  on  the 
last  note,  and  could  not  be  again  set  up  as  a  defence. 

Demurrer  to  the  replication  sustained,  and  the  bill  dis- 
missed* 

This  was  error.  McQuHty  had  some  interest  in  the 
lots.  Whatever  that  interest  might  be,  it  was  subject 
in  equity  to  the  execution  for  the  use  of  DcurU  Bryer 
v.  Chase,  8  Blackf.  508.  Had  McQuiUy  elected,  at  the 
proper  time,  to  rescind  the  contract,  in  consequence  of  the 
partial  failure  of  the  consideration,  he  would  have  been 
entitled  to  the  purchase-money  and  interest,  and  had  a 
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Mftf  T«nB.  lien  on  the  lots  for  it     Shirley  v.  Shirley,  7  Blackl  452. 
^°^*      Having  elected  to  letain  the  lots,  he  had  an  equitable 
Moon      interest,  at  least,  to  the  extent  of  DiUief*s  title,  tIz^  tw^o- 
Skock.     thirds.    To  this  extent  the  complainant  was  clearly  enti- 
tled to  a  decree,  subjecting  McQviUff$  equitable  inters 
to  execution. 

K  the  want  of  parties  was  the  ground  of  objection  in 
the  Court  below,  ibe  bill  should  not  have  been  dismissed, 
even  under  the  old  practice.  Stanley  v.  Beatty^  4  Ind.  R. 
lU^Park  Y.  BaOenHne,  6  Bkckf.  223. 

Per  OurianL — The  decree  is  reversed  with  costs.  Cause 
remanded,  tec 

B.  W.  Wilson  and  &  A  Bonmer^  for  the  appellant 
J.  Ryman,  for  the  appellees. 


MooBE  V.  Smock  and  Others. 

In  an  appeal  taken  to  the  Cireoit  Conrt  from  proceedings  of  the  boazd  of 
oommissionen  in  laying  out  a  highwaj,  a  transcript  of  the  proceedings  of 
the  boavd  was  filed,  hnt  none  of  the  original  piqien.  Hdd,  tiiat  tiie  appeal 
was  properiy  dismissed  on  motion. 

The  Circnit  Conit  dismissed  an  appeal  firom  the  board  of  oommissiooen,  and 
no  exception  was  taken.  Hdd^  that  an  appeal  would  not  lie  to  the  Supreme 
Conrt 

Satitrda^,        APPEAL  fiom  the  Marum  Circuit  Conrt 

Davison,  Jd — nomas  C.  Smock  and  others,  at  the  JUme 
term,  1861,  filed  their  petition  before  the  board  of  com- 
missioners of  Marion  county,  for  the  location  of  a  public 
highway  from  the  Shelbyville  state  road,  in  Franklin  town* 
ship,  to  the  Leavenworth  state  road,  in  Perry  township* 
The  petition  describes  the  proposed  highway,  names  the 
owners  of  the  land  through  which  it  will  run,  and  prays 
the  qypointment  of  viewers,  &c.  The  board,  in  accord- 
ance with  the  prayer,  appointed  three  viewers,  two  of 
whom,  at  the  Septmher  term,  1851,  reported  that  they  had 
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laid  out  and  marked  the  proposed  highway,  and  that  the  1%  'tmm, 
same,  when  <^ned,  would  be  of  public  atiUty,  ice  ^^*^ 

At  the  last-named  term,  David  Mars  and  others  sever-  iCoou 
ally  remonstrated  against  the  opening  of  said  highway;  Skool 
but  these  remonstrances  were  acted  on  and  disposed  of 
by  the  board,  and  the  case  was  regularly  continued  firom 
term  to  term  until  the  March  session,  1852,  when  Samuel 
MoorCf  the  appellant,  who  was  a  petitioner  for  the  road, 
filed  his  remonstrance.  It  was  therein  alleged,  inter  aliaj 
that  the  contemplated  road  passed  through  his,  Moore^s, 
land,  and,  if  established,  would  damage  said  land  100  dol- 
lars, and  would  not  be  of  public  utility,  &c.  Thereupon 
the  board  ordered  the  remonstrance  to  be  filed,  and  ap- 
pointed three  reviewers,  who,  at  the  Jime  term,  1852,  made 
report  that  Moorej  by  reason  of  the  passage  of  the  road 
through  his  land,  will  sustain  damage  to  the  amount  of  50 
dollars,  and  that  the  highway  will  not  be  of  public  use,  &c. 

Upon  the  filing  of  this  report,  the  petitioners  for  the  road 
appeared,  and  moved  the  board  to  set  aside  the  review  on 
Moore* s  remonstrance;  which  motion  was  sustained,  and 
the  highway  ordered  to  be  opened,  &c 

From  this  decision  of  the  board,  Moore  appealed  to  the 
Circuit  Court ;  and  from  the  record  before  us,  it  appears 
that  that  Court  had  no  other  papers  before  it  but  a  tran- 
script of  tiie  record  of  the  proceedings  of  the  board  of 
commissioners. 

The  appeal  was  dismissed  by  the  Court,  and  we  think 
correctiy,  because  it  had  no  authority  to  try  the  case  with- 
out having  before  it  the  original  remonstrance  filed  by 
Moorcy  and  the  original  report  of  the  reviewers  appointed 
to  review  the  road*  This  Court  has  repeatedly  decided, 
that  a  Circuit  Court  is  to  try  an  appeal  from  an  order  of 
the  board  of  county  commissioners,  de  navo^  as  a  Court 
of  original  jurisdiction,  and  not  as  a  Court  of  Eirors. 
4  Black!  116.— 5  id.  594^^  id.  62. 

There  is  another  ground  upon  which  the  decision  of 
the  Circuit  Court  must  be  sustained.  No  exception  was 
taken  to  the  dismissal  of  the  appeal;  and  we  can  not, 
therefore,  regard  the  cause  as  propexly  before  us. 
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Mmj  T«m,  jP^  OuirianL — The  judgment  is  affirmed  with  coete. 

^Q^  X  JL  Ketcham  and  N.  B.  Taylor^  for  the  appeUant 

Wmt  L.  Barbour  and  A,  O.  Porter^  for  the  appellees. 

Bbaoist, 


7    8M. 
l&S    407 


West  and  Another  v.  Bbadlbt  and  Others. 

Action  upon  *  written  agreement,  whereby  the  defendants  agreed  to  sell  to  tiie 
plaintiffs  their  entire  crop  of  com,  at  40  oente  per  biuhel,  to  be  measured  hj 
the  two-foot  gauge,  at  &e  rate  of  two  cubic  feet  per  bushel;  which  measnx^ 
ment  was  to  be  final,  whether  the  same  shoold  exceed  or  feu  short  of  tiia 
itatnte  weight  The  complaint  stated,  that  prior  to  the  date  of  die  agree- 
ment, the  defendants,  with  intent  to  defrand  any  person  who  might  pur- 
chase the  com,  had  placed  large  quantities  of  rails  and  other  snbatanoea 
amongst  it»  so  as  not  only  to  oonoeal  the  same,  bat  to  femi  laige  caiities, 
and  increase  the  apparent  balk  of  the  com;  thai  while  tiie  oom  was  in  tliia 
condition  it  was  ganged  to  the  phdntiffs  and  reoeiTed  by  them,  in  ignonnoe 
of  tlie  feand,  Ac,  at,  &c,  (stating  the  number  of  bndiels  and  the  exceaa 
thereof  orer  the  real  quantity).  Issues  of  feet,  &c.,  trial  by  jury,  and  Ter- 
diet  and  Judgment  for  tlie  plaintiffii.  The  eridenoe  was  not  set  out  in  the 
record*  The  Cooit  instracted  the  jury,  that  if,  on  account  of  the  fraod  of 
the  defendants,  the  quantities  of  foreign  substsnoes  placed  among  the  com, 
and  the  plaintiffs'  loss,  could  not  be  precisely  ascertained,  the  jury  mig^t 
regard  the  difibrenoe  between  iht  ganged  measure  and  the  weights,  and  nfl 
other  fects  in  evidenoe  bearing  upon  the  question  of  amount^  &c. 

Hdd,  that  the  instractiotts  mnst  be  presumed  to  hare  been  applicable  to  the 
evidence* 

HM,  also,  thai  the  instroctions  were  eoirect. 

Satnrdt^,       APPEAL  from  the  Dearborn  Circuit  Ck>nrt 

JiMB  9 

Davison,  J. — The  appellees,  who  were  plaintiflb  below, 
saed  Warren  and  Stephen  West  upon  a  written  agreement 
entered  into  between  the  parties,  dated  December  10, 1852, 
whereby  the  defendants  agreed  to  sell  to  the  plaintiffs  their 
entire  crop  of  com  raised  that  year,  at  40  cents  per  bushel, 
to  be  measured  by  the  two  foot  gauge,  which  is  at  the  rate 
of  two  cubic  feet  for  a  bushel  It  was  agreed  that  this 
mode  of  measurement  was  to  be  final,  without  any  regard 
to  whether  the  same  exceeded  or  fell  short  of  the  statute 
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weight.    The  com  was  to  be  ganged  within  eight  days   Hay  Tenn, 
fipom  the  date  of  the  contract,  and  to  be  paid  for  on  de-      •*-^^' 
livery.  West 

The  complaint  is,  that  prior  to  the  date  of  the  agree-  Bradlbt. 
ment,  the  defendants,  with  intent  to  defraud  whomsoever 
might  purchase  the  corn,  had  placed  large  quantities  of 
rails  and  other  substances  amongst  it,  in  such  a  manner 
as  not  only  to  conceal  the  same,  but  so  as  to  form  vast 
cavities  therein,  and  thereby  increase  its  apparent  bulk; 
that  while  the  com  was  in  this  condition,  it  was  gauged 
to  the  plaintiffs  and  received  by  them  as  fourteen  thou- 
sand five  hundred  and  fifty  bushels;  that  believing  that 
measurement  to  indicate  the  exact  quantity  of  com  in  the 
defendants'  cribs,  they  paid  them  for  the  above  number  of 
bushels,  when,  in  troth,  the  plaintifEs  received  eleven  thou- 
sand and  two  bushels  and  no  more;  and  that  this  differ- 
ence in  the  quantity,  which,  it  wiU  be  seen,  was  three 
thousand  five  hundred  and  forty-eight  bushels,  was  pro- 
duced by  the  fraudulent  conduct  of  the  defendants,  in 
placing  rails,  &c.,  amongst  the  com,  as  before  stated. 

Issues  of  fact  were  submitted  to  a  jury,  who  retumed  a 
verdict  for  the  plaintifis,  upon  which  the  Ck>urt  rendered  a 
judgment. 

The  Ck)urt,  in  its  charge,  told  the  jury,  that  *^if  the  de- 
fendants firaudulently  placed  rails  or  other  substances  in 
the  com,  the  amount  of  which  substances  is  uncertain, 
they  can  not  take  advantage  of  that  uncertainty  in  proo£'' 
^If  the  defendants  have  been  guilty  of  fraud,  they  must 
bear  the  loss  of  such  uncertainty."  ^^And  if,  in  conse- 
quence of  their  fraudulent  acts,  the  quantities  of  foreign 
substances  and  the  plaintiffs'  loss  can  not  be  precisely 
ascertained,  the  jury  need  not  be  nice  and  dose  in  their 
calculations,  but  may  look  at  the  difference  between  the 
gauged  measure  and  the  weights,  and  all  other  fects  proven 
bearing  upon  the  question  of  amount,  in  order  to  ascertain 
the  extent  of  the  fraud  practised  on  the  plaintiffs;  and  the 
fraud  being  proved,  the  defendants  must  bear  the  loss  of 
the  uncertainty,  if  any  exists,  in  the  mode  of  arriving  at 
the  extent  of  the  deception." 
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May  Tena,       These  insiractioOLS  are  said  to  be  erroneouB,  1.  Becanae 

^^^*      they  allow  the  Jury  the  right  to  look  at  the  -weights  to 

WiwT       ascertain  the  extent  of  the  firaud;  and  2.  Becanse  the  jury 

Bbaslbt.    u«  told,  ^  that  if  fraud  was  practised^  the  pbuntiffs'  dam* 

ages  should  be  estimated  at  the  highest  rate."     The  latter 

position  assumes  ground  not  taken  by  the  Court  in  its 

charge.    The  jury  were  not  told  to  estimate  damages  at 

the  highest  rate.    That  point  wiU  not,  tiierefore,  be  further 

noticed. 

As  the  eyidenoe  is  not  upon  the  record,  we  must  pre> 
snme  that  it  was  sufficient  to  authorize  the  instructioiis ; 
and  in  favor  of  the  ruling  of  tiie  Court  it  will  be  intended 
that  the  testimony  adduced  on  the  trial  proved  an  exact 
coirespondence  in  quantity  between  a  bushel  of  com  in 
weight,  as  prescribed  by  the  statute,  and  one  asc^tained 
by  the  ^two-foot  gauge.''  It  is  true,  the  contract  stipu- 
lates that  the  number  of  bushels  sold  should  be  indicated 
by  gauge,  and  not  by  weight,  but  that  provision  relates  to 
a  bofUL  fide  performance  of  the  agreement.  It  can  not  be 
allowed  to  control  any  proper  mode  of  eviscerating  fraud, 
or  estimating  the  extent  of  any  damage  that  may  result 
from  it.  If  the  defendants  intentionally  placed  rails  or 
other  substances  in  their  cribs,  with  a  view  of  producing 
an  overestimate  of  the  quantity  of  com,  it  is  too  dear  to 
require  comment,  that  the  jury,  in  estimating  the  extent  of 
the  fraud,  had  a  right  to  look  at  the  weight  of  the  com 
actually  received  by  the  plaintiffs,  as  well  as  all  other  evi- 
dence in  the  cause  tending  to  elucidate  the  laansaction 
and  prove  the  amount  of  damages  really  sustained  by  the 
deceitfrd  conduct  of  the  defendants. 

Per  Curiam. — The  judgment  is  affirmed,  with  5  per 
cent  damages  and  costs. 

X  Rynum  and  P.  L.  Spaonery  for  the  appellants. 

E.  Dunumty  D.  &  MajoTy  O.  B.  Torbei  and  A.  Brawer^ 
for  the  appellees. 
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Shbrkt  and  Otheis  v.  The  State  Bank  op  Indiana.         ^^*^* 


8fl 

T. 

A  penon  ma  enoneonsly  joined  as  a  oo^laintUF  in  a  writ  of  error,  and   Thb  Statb 
baring  no  interast  in  the  proceedings,  his  name  was  stmek  out  in  the       Bahk. 
Supreme  Conrt,  after  the  execation  of  the  supersedeas  bond.    Held,  that 
the  amendment  did  not  discharge  the  sureties  in  the  bond. 

In  error  upon  a  judgment  against  the  defendant  in  qectment,  the  superse- 
deas bond,  under  the  B.  S.  1849,  rendered  the  obligors  liable  for  the  mesne 
profits,  whether  thejr  were  received  bj  the  judgment-defendant  or  not. 

From  a  judgment  against  the  defendant,  in  ejectment,  he  prosecuted  a  writ  of 
error  to  &e  Supreme  Court,  and  executed  a  supersedeas  bond,  with  sureties, 
to  stay  fiirther  proceedings  upon  &e  judgment.  The  judgment  haying 
been  affinned,  suit  was  brought  on  the  bond.  Hdd,  that  the  defendants 
eouU  not,  in  this  snit^  be  allowed  for  the  value  of  improTements  made. 

In  debt  upon  a  supersedeas  bond  there  was  issue  on  a  plea  of  md  Hel  record. 
The  Court  did  not  formaUj  find  upon  that  issue;  but  the  record  showed 
tiiat  the  issue  was  proved  in  fhvor  of  tlie  plaintiff,  and  the  Court  rendered  a 
general  judgment  upon  the  Tardict  of  the  jury.  Hdd,  that  a  judgment 
upon  the  plea  of  md  tid  record  must  be  regarded  as  included  in  the  general 
judgment. 

After  a  motion  in  anest  of  judgment  a  motion  for  a  new  trial  will  not  be 
entertained. 

EEBOR  to  the  Tippecanoe  Court  of  Common  Pleas.        Sahadt^, 

Junt  9* 

Per  Churiam* — ^Debt  on  bond.  Judgment  for  the  plainti£ 

The  bond  was  given  to  stay  proceedings  in  an  ejectment, 
daring  the  pendency  of  a  writ  of  error. 

One  person  was  eironeously  joined  as  a  co-plaintiff  in 
the  writ,  and,  having  no  interest  in  the  proceedings,  his 
name  was  stricken  ont  in  the  Supreme  Court,  after  the 
supersedeas  bond  had  been  given.  It  is  contended  that 
this  amendment  discharged  the  sureties  on  the  bond,  but 
we  think  not.  The  law  permitting  such  amendments  was 
known  to  those  executing  the  bond,  and  it  must  be  sup- 
posed to  have  been  signed  subject  to  all  such  contingen- 
cies. The  amendment  did  not  abate  the  writ  of  error,  for 
the  prosecution  of  which  the  bond  was  given. 

Another  question  is  made  as  to  the  amount  recoverable 
for  mesne  profits.  It  is  contended  that  the  plaintiff  could 
only  recover  for  them  while  it  was  shown  that  the  plain- 
tifis  in  the  writ  of  error  were  in  the  reception  of  them. 
We  think  the  position  untenable.    The  bond  prevented 
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iSaj  T«m,  the  plaintijBf  in  the  ejectment  from  taking  poBsessioni  and, 

^9^»      hence,  it  waa  not  material  who  enjoyed  the  rents  and 

BvifBAT     profits.    The  plaintiff  relied  on  the  supersedeas  bond,  and 

Thb  STAn.  it  was  conditioned  for  the  payment  of  the  mesne  profits 

'^as  well  before  as  during  the  pendency  of  tiie  writ  of 

error."     The  Court  below  allowed  them  to  be  recovered 

from  the  time  of  the  demise  laid  in  the  declaration  in  the 

ejectment  suit. 

We  think  the  defendants  were  not  entitied  to  deduct, 
in  this  suit,  the  value  of  improvements  made. 

There  was  no  formal  finding  by  the  Court  of  the  issue 
upon  the  plea  of  nul  tiel  record;  but  as  the  record  shows 
the  issue  was  proved  in  favor  of  the  plaintifi^  and  the 
Court  rendered  a  general  judgment  on  the  finding  of  the 
jury,  we  must  regard  the  judgment  on  the  plea  of  nul  Hel 
record  as  included  in  that  judgment. 

After  the  coming  in  of  the  verdict  of  the  jury  assessing 
the  damages,  a  motion  was  made  in  arrest  of  judgment, 
which  motion  was  overruled.  Subsequentiy  a  motion  was 
made  to  set  aside  the  verdict  and  for  a  new  trial,  which 
was  also  overruled.  This  latter  motion  was  made  too  late 
to  be  noticed,  and  the  former  was  correctiy  overruled* 

The  judgment  below  is  affirmed  with  costs. 

JR.  C7.  Gregory  and  R.  JoneSy  for  the  plaintiffs. 

SL  W.  CkasCj  for  the  defendant 


Sunday  and  Others  v.  The  State. 

Bj  the  B.  S.  1853,  onlj  one  docket-fee  can  be  taxed  in  any  case,  whaterer 
may  be  the  number  of  defendants. 

Sautrdcuf,        APPEAL  from  the  Orofige  Court  of  Common  Pleas. 
Perkins,  J. — Prosecution  against  John  Bwnday  and  nine 
others  for  a  riot.     Conviction  by  a  jury,  and  a  fine  upon 
each  defendant  of  one  cent 
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The  judgment  was  as  follows :  May  Teim, 

"It  is  therefore  considered  by  the  Ck>i]rt,  that  the  said      ^^^* 
state  of  iuUana  do  recover  against  the  said  defendants     Bukdat 
the  said  sum  of  one  cent  each,  and  that  they  pay  the  costs  Thb  Statb. 
of  this  prosecution,  and  be  committed  till  the  same  be 
paid  or  replevied,  and  that  the  derk  of  this  Court  do  tax 
with  the  other  costs  of  this  prosecution  a  docket-fee  of 
four  dollars  against  each  of  said  defendants  for  the  use 
of  the  prosecuting  attorney,  naming  him. 

The  only  exception  taken  is  to  the  part  of  the  judgment 
giving  several  docket-fees.  It  is  contended  that,  as  the 
trial  of  all  the  defendants  was  joint,  there  was  but  one 
case  and  should  have  been  but  one  docket-fee. 

At  the  November  term,  1838,  this  Court  decided  that 
under  the  statute  then  existing  giving  costs,  which  pro- 
vided that  "for  every  conviction,"  &c.,  there  should  be  a 
docket-fee,  &c.,  the  prosecuting  attorney  was  entitled  to 
several  docket-fees  in  a  joint  prosecution  and  conviction 
of  several  defendants.  ITie  State  v.  Oripe^  5  Blackf.  6. 
At  the  same  time,  in  civil  causes,  but  one  docket-fee  was 
taxed  under  a  provision  giving  docket-fees  "in  all  civil  ac- 
tions at  law."  B.  S.  1831,  p.  253.  And  in  1843  the  legis- 
lature, as  if  dissatisfied  with  the  construction  put  upon  the 
act  of  1831  by  the  Supreme  Court,  enacted,  B.  S.,  p.  1050, 
sec.  1,  that  in  criminal  cases  "no  more  than  one  docket-fee 
shall  be  charged  upon  or  for  the  trial  of  any  one  indict- 
ment or  presentment."  This  provision  settled  the  ques- 
tion tiU  1853.  In  the  code  of  that  year  it  was  provided, 
on  p.  22,  of  the  second  volume,  sec  36,  that  "in  all  cases, 
civil  and  criminal,"  "a  docket-fee  of  three  dollars,"  &c, 
shall  be  taxed,  &c.,  and  paid  to  the  county  treasurer,  &c. 
This  provision  was  enacted  Map  14,  1852.  And  in  the 
first  volume  of  the  same  code,  p.  288,  a  docket-fee,  "in 
cases  in  Court  of  Common  Pleas,  on  plea  of  not  guilty," 
of  four  dollars,  is  given  to  the  proseouting  attorney.  TMs 
provision  was  enacted  Jime  16, 1852. 

It  is  unnecessary  that  we  should  here  decide  whether 
both  of  these  provisions  are  in  force,  and  if  not,  which  is 
operative,  as  we  think  that  neither  of  them  gives  several 
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docket-fees  in  joint  judgmenti.  In  the  case  befoie  ns 
there  was  but  one  trial,  one  judgment,  one  ^^case,"  and  the 
statate  provides  f<Mr  bat  "a  docket-fee,"  tiiat  is,  one  docket- 
fee,  in  a  case.  We  think  the  Court  below  enred  in  taxing^ 
a  docket-fee  against  each  defendant 

Per  Cunam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

D.  McDonald  and  W.  A*  McKenzie^  for  the  appeUants. 

D.  C  Chipnumj  for  the  state. 


The  Mabtinsvillb  and  Fbanu.in  Railboad  Compaptt 
f^.  BBinoES. 

In  a  daim  for  damages,  under  tibe  R.  S.  1838,  for  injniies  to  land  oecasioiied 
hj  the  oonstniction  of  a  pnblic  woik,  the  same  stridneM  is  not  required  In 
the  ttfennenti  ae  in  pleadings  in  a  Court  of  record. 

The  written  statement  of  tlie  daim  should  show,  howerer,  whether  die  injury 
was  occasioned  by  the  passing  tiirongfa  and  appropriation  of  tilie  daimant'a 
land,  or  the  taking  of  timber  and  other  materials  for  wliidi  tiie  statute 
prorides. 

A  daim  for  daaagee,  goretned  by  the  proTisions  of  the  R.  S.  1838,  for  aa 
injury  to  die  claimant's  land  occasioned  by  the  constnction  of  a  railrocid« 
stated  that  the  land  was  injured,  Ac.,  to  the  amount,  &c,  as  follows :  that 
the  road,  as  located,  "angled"  tfarongh  the  claimant's  lend,  and  passed  07«r 
the  same,  &e.,  to  the  dlstanoe,  ftc^  and  orer  a  pari  whidi  was  improTed  suid 
cnltiTated ;  iHierefore,  Ac  AU,  that  the  statement  was  sufficient  to  enable 
the  daimant  to  recover  for  the  ii^iury  occasioned  by  the  grading  of  the  road, 
and  the  division  of  his  land  into  inoonvenient  parts. 

APPEAL  from  the  Marian  Circait  Court. 

GooKiNS,  Jd — The  appellants  having  constracted  their 
railroad  thiongh  the  lands  of  the  appellee,  he  presented  his 
daim  for  the  assessment  of  damages.  Appraisers  were 
appointed  by  the  company,  who  awarded  him  100  dollars, 
from  which  award  he  appealed  to  the  Circuit  Court,  where, 
after  a  change  of  venue,  there  was  a  trial  by  jnry,  which 
resulted  in  a  verdict  for  500  dollars  in  f avw  of  the  plaintiff 
Motion  for  a  new  trial  overroled,  and  judgment 
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No  question  was  raised  on  the  trial  upon  the  admissi-   ^^7  ^^nn, 
bility  of  the  evidence,  all  that  was  ojflfered  on  both  sides      ^^^* 
having  been  received  without  objection ;  from  which  it   Th«  Max^ 
appeared  that  the  road  was  constructed  through  the  plain-  akd  Fravx- 
tiff's  land,  a  distance  of  some  three  hundred  rods  or  more;    ^^^^^^^ 
that  a  portion  of  the  distance  required  cuts  and  embank-         ▼• 
ments  in  grading;  and  the  witnesses  in  estimating  the 
damages  took  those  circumstances,  with  others,  into  con- 
sideration, and  also  the  injury  resulting  to  the  plaintiff 
from  the  dividing  of  the  farm  into  inconvenient  parts. 

The  jury  were  instructed  that  in  estimating  the  dam- 
ages, they  might  take  into  consideration  the  land  taken 
for  the  road;  the  courses  across  the  plaintiff^s  land,  as 
straight  or  crooked,  direct  or  angular,  and  the  inconveni- 
ence resulting  from  cuts  and  embankments,  and  of  pass- 
ing from  one  part  of  the  land  to  another,  by  the  plaintiff 
or  his  cattle. 

The  defendants  excepted  to  these  inslznctions,  and 
prayed  the  following: 

1.  Under  the  written  claim  of  the  datmant,  no  dam- 
ages can  be  allowed  for  any  injury  to  the  premises  not 
particularly  described  in  its  nature  in  the  claim. 

2.  As  the  claimant  has  not  claimed  any  damages  re- 
sulting from  cuts  and  embankments,  no  damages  can  be 
allowed  for  any  such  injury. 

3.  As  the  claimant  has  not  claimed  any  damages  on 
account  of  any  injury  resulting  from  the  premises  being 
divided  by  the  road  into  unequal  and  inconvenient  parts, 
no  damages  can  be  allowed  for  any  such  unequal  or  in- 
convenient division  of  the  premises. 

These  instructions  the  Court  refiosed  to  give,  and  the 
defendant  excepted. 

The  daim  for  damages  which  the  plaintiff  presented  to 
the  company  states  that  his  lands  are  injured  by  the  loca- 
tion of  the  road  through  them  to  the  amount  of  1,200  dol- 
lars, as  follows :  That  the  road,  as  located,  angles  through 
his  several  tracts  of  lands,  and  passes  over  and  through  the 
same,  to  the  distance  of  about  four  hundred  and  ninety- 
five  rods;  that  it  passes  over  a  portion  of  said  lands  which 
Vol.  VL-26 
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May  Tom,   are  improved  and  cultivated;  wherefore  he  prayed  that  his 
^^^*      damages  might  be  aasessed. 

Tm  Max-        The  statute  which  authorizes  this  proceeding  provides, 
Ain>  Feaitx-  that  the  person  feeling  aggrieved  by  the  construction  of  a 

J^J^^oJ"    public  work,  shall  make  out  a  written  statement  of  the 
▼•         cause  of  complaint,  particularly  describing  the  nature  of 
the  injury,  and  the  interest  of  the  complainant,  &c.    R.  8. 
1838,  pp.  343^  8. 17. 

We  do  not  think  it  was  the  intention  of  the  legislature, 
in  providing  for  cases  of  this  kind,  to  require  that  degree  of 
strictness  which  would  be  observed  in  pleading  in  Courts 
of  record.  The  design  was  to  provide  a  simple  and  easy 
mode  of  ascertaining  what  damages  were  occasioned  to 
the  citizen  by  the  taking  of  his  property  for  a  public  use. 
It  is  not,  in  the  first  instance,  a  proceeding  in  Court,  but  a 
claim  presented  to  the  party  from  whose  acts  the  injury  is 
supposed  to  ensue.  That  party  is  presumed  to  know  and 
does  know  much  more  about  the  nature  of  the  injury  than 
the  owner  of  the  landi  The  cuts  and  embankments  are 
shown  by  the  surveys,  and  are  matters  of  which  the  claim* 
ant  may  know  little  or  nothing  at  the  time  he  makes  his 
claim.  He  is  limited  to  two  years  after  the  appropriation 
of  his  property,  for  presenting  his  claim ;  and  more  time 
than  this  may,  and  from  the  known  history  of  our  public 
works,  often  does  elapse  after  a  particular  part  of  the 
work  is  entered  upon,  and  the  property  taken,  before  it  is 
finished  and  the  height  of  embankments  and  depth  of 
cuts  known.  The  complaint  states  that  the  road  was  to 
be  made  through  the  plaintifi^s  land.  The  making  neces- 
sarily included  grading.  It  was,  therefore,  unnecessary  to 
state  that  the  road  was  to  be  graded,  or  that  damages  were 
claimed  for  a  high  or  low  grade. 

Nor  do  we  think  it  was  necessary  to  specify  the*  injury 
resulting  from  the  division  of  the  plaintiff's  land  into  in- 
convenient parts,  by  the  construction  of  the  road.  The 
complaint  states,  as  a  ground  of  damages,  that  the  road, 
as  located,  passes  through  the  plaintiff's  improved  and 
cultivated  lands.  We  do  not  see  how  that  could  well  be, 
without  dividing  them  into  separate  parcels. 
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It  is  to  be  observed  that  the  statute  authorizes  the  ^^7  '^^""^ 
taking  of  other  property  besides  land ;  smeh  as  timber,  ^Q^* 
stone,  and  other  materials  necessary  for  the  constraction  ThxBoaxb 
of  the  work.  The  reasonable  inference  is,  that  the  claim  siohbbs  0/ 
should  show  whether  the  injury  resulted  from  passing  ^cotStt^* 
through  and  appropriating  the  lands  of  the  claimant,  or  ^^ 
the  taking  of  other  property  which  the  statute  authorized. 

We  think  the  claim  was  sufficiently  specific  to  cover 
the  damages  proved. 

JPsr  Curiam. — The  judgment  is  affirmed,  with  3  per 
cent  damages  and  costs. 

L.  Barbour  and  A.  O.  Porter j  for  the  appellants. 

JP.  M.  Finehf  for  the  appellee. 


Ooz. 


The  Boabd  of  Commissioners  of  Tippecanoe  County 

V*  Cox. 

Bj  the  act  of  1841,  "to  provide  for  the  payment  of  the  dehts  contracted  hj  the 
late  major  and  common  council  of  the  town  of  Lafayette,  under  the  charter 
of  said  town/'  the  hoard  of  commissioners  of  Tippecanoe  county  were  con- 
fltituted  a  Court  of  daona  to  abjudicate  upon  the  demands  against  tiie  late 
oorpoiationy  with  power  to  lery  and  collect  from  the  oorporatozs  alone  the 
necessaiy  taxes  to  pay  said  demands. 

Neither  the  auditor  nor  the  board  of  commissioners  of  TXppecanoe  county  had 
anihoiity,  under  that  act,  to  issue  an  order  for  the  payment  of  a  demand 
againat  the  late  coxporataon  of  Ijafii^fette  out  of  the  general  funds  of  the 
county. 

An  agent  may  bind  his  principal  by  acts,  and  sometimes  by  omissions  of 
duty,  but  he  can  not  Und  others. 

APPEAL  from  the  Tgapecanoe  Circuit  Court  jt'^i' 

Gookins,  J^ — Cox^  as  assignee  of  ElliSj  brought  a  suit 

against  the  board  of  commissioners  of  Tippeccmoe  county, 

on  two  county  orders,  one  of  which  is  in  the  following 

form: 

"$50.  No.  94.  Treasurer  of  71^r9'^ca9ioe  county:  Pay  to 

John  T.  EUis,  or  bearer,  fifty  dollars,  for  (in  part)  services 
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Mfty  T«m,  as  corporation  officer,  oat  of  any  moneys  in  the  treasoiy 

^^^'      not  otherwise  appropriated,  by  order  of  the  board  of  com- 

Tbb  Boahd  missioners  of  said  county,  at  their  special  September  ses* 

sioKSRs  or  sion,  1841.    This  28th  day  of  September^  1841.    [Signed,] 

^'cSS^V"'  -^^  ^^^^^  auditor." 

▼•  The  other  order  is  for  63  dollars  and  59  cents,  and  dif- 

fers from  the  preceding  only  in  amount    It  is  agreed  that 
they  were  duly  assigned  to  the  plaintifil 

In  1840  an  act  was  passed  repealing  the  charter  of  the 
town  of  LafayeUe.    Local  Laws  1840,  p.  69. 

In  1841  the  legislature  passed  ^an  act  to  provide  for 
the  payment  of  the  debts  contracted  by  the  late  mayor 
and  common  council  of  the  town  of  Lafayette^  under  the 
charter  of  said  town."  Local  Laws  1841,  p.  103.  The 
defendants,  in  their  answer,  set  out  this  act  in  fulL  It 
authorizes  the  board  of  commissioners  to  receive  and  ad- 
judicate upon  the  claims  left  unpaid  by  the  mayor  and 
council,  at  their  dissolution,  and  to  authcmze  their  pay- 
ment by  the  county  treasurer,  out  of  any  moneys  in  his 
hands  collected  for  the  payment  of  said  debts.  On  aacer> 
taining  the  amount  due,  they  were  authorized  to  levy  an 
ad  valorem  tax  upon  the  property  taxable  under  the  char- 
ter, sufficient  to  pay  the  claims,  and  aU  expenses,  and  to 
appoint  a  collector  to  coUect  said  taxes,  (prescribing  the 
mode  of  proceeding,)  and  to  pay  them  to  the  county  trea- 
surer, who  is  required  to  receive  and  pay  out  the  money 
collected  by  virtue  of  said  act,  upon  the  order  of  the 
board  of  commissioners.  The  answer  then  alleges  that 
the  board,  at  a  special  session,  (which  they  were  author- 
ized to  hold  under  the  act,)  made  an  allowance  to  EUis  for 
services  rendered  the  corporation  as  street  commissioner, 
wharf-master,  &c.,  to  be  paid  out  of  the  funds  of  the  cor^ 
poration,  for  which  the  orders  mentioned  in  the  complaint 
were  issued  by  the  auditor;  that  they  made  the  proper 
assessment,  and  at  a  meeting  in  OcUAer^  1841,  upon  the 
business  of  the  corporation,  they  appointed  one  IXmciky 
Dame  collector  of  said  taxes,  who  refused  to  accept  the 
appointment ;  that  at  a  subsequent  meeting  in  November j 
they  appointed  one  Edmunds  a  collector  of  said  taxes,  who 
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also  refnsed  to  accept  the  appointment;  and  that  none  of  ^^7  '^^nu, 

said  taxes,  nor  any  other  moneys  of  said  corporation,  were      ^^55. 

ever  collected  or  paid  into  the  county  treasury.  Thb  Boabd 

To  this  answer  the  phdntifif  demurred.    The  demnrrer  siomiBs  of 

was  sustained,  and  final  judgment  was  rendered  for  the  ^'^JStt^" 

amount  of  the  orders,  firom  which  the  commissioners  ap-         ▼• 
^  ,  *^         Cox, 

peaL 

This  judgment  we  think  can  not  be  sustained.  The 
auditor  was  not  authorized  to  issue  an  order,  payable  out 
of  any  moneys  in  the  treasury  not  otherwise  appropriated, 
and  in  doing  so  he  transcended  his  authority.  The  order 
of  the  board  of  commissioners  was  that  Ellis  should  be 
paid  out  of  the  funds  of  the  corporation,  and  the  audi- 
tor's warrant  should  have  conformed  to  it  His  duties  are 
ministerial,  and  he  has  no  power  to  charge  the  county  with 
a  liability  of  this  kind,  without  the  authority  of  the  com- 
missioners. 

Nor  have  the  board  of  commissioners  any  authority  to 
make  such  allowance  to  be  paid  out  of  the  county  trea- 
sury generally.  They  seem  to  have  been  constituted  a 
Court  of  claims,  to  adjudicate  upon  the  demands  against 
the  late  corporation,  with  power  to  levy  and  collect  the  ne- 
cessary taxes  from  the  corporators  to  pay  them*  They  ad- 
judicated upon  the  claims,  and  levied  the  necessary  taxes  to 
pay  them,  but  the  collectors  they  appointed  refused  to  act 
Perhaps  they  have  neglected  their  duty  in  not  appointing 
a  collector  who  would  perform  the  prescribed  service.  If 
so,  they  may  have  made  themselves  personally  liable ;  but 
that  is  no  reason  why  the  county  should  be  charged  with 
the  payment  of  those  debts.  The  act  oidy  authorizes  them 
to  direct  their  payment  out  of  moneys  in  the  treasurer's 
hands  collected  for  that  particular  purpose;  and  had  they 
ordered  them  to  be  paid  out  of  any  money  in  the  treasury, 
they  would  have  transcended  their  authority  as  much  as 
the  auditor  did  in  drawing  the  orders.  They  were  the 
agents  of  the  town  in  this  business  and  not  of  the  county. 
An  agent  may  bind  his  principal  by  acts,  and  sometimes 
by  omissions  of  duty,  but  he  can  not  bind  others. 
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Maj  Term,  Per  Curiam. — The  judgment  is  revened  with  costs. 
^^^*  Cause  remanded,  with  instractions  to  the  Ciicmt  Court 
YsASBT     to  dismiss  the  suit 

Bsavas.         SL  W.  Chase  and  J.  A.  WUstach^  for  the  appellants. 
&  A.  Huff^  for  the  appellee. 


Veaset  and  Another  v.  Reetes  and  Another. 

A  note  WW  made  payable  by  the  makers  tcAen  aJble.    In  a  soit  againal  i 
npon  the  note,  it  was  prored  that  when  they  made  it  they  had  a  stock  of 
goods  worth  8,000  dollars. 

Edd,  that  the  note  matured  so  soon  as  the  makers  were  able  to  pay  it. 

Bldd,  also,  that  the  evidence  showed,  prima  Jade,  that  tiiey  were  able  lo  pay 
the  note  as  soon  as  it  was  giyen. 

Jfondtiy,         APPEAL  from  the  Vigo  Circuit  Court 

StuarTi  J. —  Veasey  and  Veasep  sued  Reeves  and  ReeveSj 
before  a  magistrate,  on  a  note,  and  recovered  71  dollais  and 
30  cents.  The  defendants  appealed  to  the  Circnit  Court 
There,  it  seems,  they  were  permitted  to  file  answers  and 
replies,  which,  having  little  bearing  on  the  real  issue,  need 
not  be  noticed. 

The  trial  on  appeal  was  submitted  to  the  Court '  ]P1nd- 
ing  and  judgment  for  the  defendants.  The  Veaseys  appeal 
to  this  Court 

A  motion  for  a  new  trial  was  interposed  and  overruled, 
and  the  evidence  set  out 

The  note  sued  upon  was  in  these  words,  viz.: 

^  Terre-Baute,  September  10, 1852.  $71  24.  For  value 
received,  we  promise  to  pay  Veasey  Sf  Co.  seventy-one  dol- 
lars and  twenty-four  cents,  when  able,  without  any  relief 
from  valuation  or  appraisement  iaws.    Reeves  8f  CoP 

At  that  time  the  evidence  shows  the  makers  of  the  note 
had  a  stock  of  goods  worth  3,000  dollars. 

There  was  some  other  immaterial  evidence  offered  by 
both  parties,  the  exact  bearing  of  which  on  the  case  we 
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do  not  readily  see ;  but  nothing  to  rebut  the  preeumption  May  Tenn, 
of  their  ability  to  pay,  raised  by  the  amount  of  property      ^^^^ 
which  was  shown  to  be  in  the  possession  of  Reeves  Sf  Co*  BosmrcaixTs 

The  note  was  payable  when  the  makers  were  able  to  Ths  Statb. 
pay.  If  at  the  moment  the  note  was  made  they  were 
able  to  pay,  the  very  next  moment  the  note  had  matured. 
It  was  a  present  liability,  Uke  a  due  bilL  We  think  the 
possession  of  3,000  dollars'  worth  of  goods  is  ample  evi- 
dence firom  which  to  infer  their  ability  to  pay;  especially 
when  there  is  nothing  to  repel  that  presumption.  Such  a 
fact  threw  on  Reeves  8f  Co.  the  burden  of  proving  that 
notwithstanding  these  apparent  means,  yet  such  were  their 
pecuniary  affairs,  that  they  were  not  able  to  pay.  K  any 
hardship  in  this  respect  flowed  firom  the  vagueness  of  the 
contract,  it  is  to  be  taken  most  strongly  against  the  makers 
of  the  note. 

The  defendants  not  having  repelled  the  presumption 
raised,  the  plaintifis  were  entitled  to  recover. 

There  is  nothing  in  the  objection  that  the  suit  was 
brought  immediately  when  the  note  was  made.  Even  if 
such  had  been  the  fact,  the  evidence  shows  that  the  action 
would  not  have  been  premature. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

J.  P.  Usher  and  C.  Y.  Patter son^  for  the  appellants. 

T.  H.  Nelson^  for  the  appellees. 


BOSENCRANTS   V.   ThE    StaTE. 

An  indictment  was  found  against  A,,  on  the  21st  of  November ^  1854,  for  the  mar> 
der  of  B.y  alleg;ed  to  haTe  been  committed  on  the  11th  of  Octo6er,  1854;  and 
he  was  immediately  pot  on  trial,  and  found  goilty  of  murder  in  the  second 
degree.  The  homicide  was  committed  when  A,  and  B.  were  both  dmnlL, 
and  the  evidence  consisted  chiefly  of  A*9  confessions,  and  the  testimony  of 
one  C  to  a  threat  made  by  A.  about  eighteen  months  before,  Ac  The 
case  did  not  seem  to  be  one  of  great  aggravation.    Motion  for  a  new  trial, 


JWMI 
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Mftj  Ttem,       on  the  aAdATit  of  ^.  tfuift  he  wm  mnrpriMd  b^  C'l  crldaiee,  and  tiuit  H 
1855.  ^i^**  ^^^f  which  he  ooqld  proTe,  if  n  new  trial  were  granted,  bj  penoos 

named ;  tiiat  he  had  been  in  confinement  erer  lince  llie  death  of  B.,  and 

jKoexnoMAVTe     j^^  ^^  ^^  opportunity  to  prepare,  and  no  means  wherewith  to  employ 

Turn  Stats,      oovnael;  thai  the  defence  wai  made  b/  couuel  aieigned  to  him  when  die 

caee  wai  called  for  trial,  who  knew  nothing  of  tiie  drcomstancee,  except  as 

the/  were  dereloped  in  tiie  evidence,  &c.    HeU,  that,  vnder  all  the  dream- 

etancei,  a  new  trial  ought  to  luiTe  been  granted. 

APPEAL  fiom  the  jRprry  Ciicuit  Court. 

Stuabt»  J. — The  defendant  was  indicted  in  the  Perry 
Circuit  Court  for  the  murder  of  James  B.  Jagers;  tried 
and  convicted  of  murder  in  the  second  degree;  and  sen* 
tenced  to  the  penitentiary  for  life. 

At  the  proper  time  a  motion  for  a  new  trial  was  inter* 
posed  and  oyermled;  exception  was  taken;  and  the  evi- 
dence was  made  part  of  the  record. 

The  only  question  of  importance,  claiming  considera* 
tion,  arises  on  the  motion  for  a  new  triaL 

The  motion  was  predicated  on  the  affidavit  of  the  de- 
fendant that  he  was  surprised  by  the  evidence  of  one 
Ebmej  a  witness  for  the  state,  who  testified  to  a  threat 
made  by  the  prisoner  eighteen  months  before  the  alleged 
murder,  that  ^i£  Jagers  ever  crossed  his  path  or  insulted 
him,  he  wotdd  kill  him ;"  that  this  statement  of  Borne  is 
false,  and  that  if  a  new  trial  be  granted  he  can  prove  it  so 
by  certain  persons  named;  that  he  had  been  in  confine- 
ment ever  since  the  death  of  Jagtrs^  and  had  no  oppor^ 
tunity  to  prepare,  and  no  means  wherewith  to  employ 
counsel ;  that  the  defence  was  made  by  counsel  assigned 
him  when  the  case  was  called  for  trial,  who  knew  nothing 
of  the  circumstances  except  as  they  were  developed  in  the 
evidence,  &c. 

The  defendant  and  Jagers  were  both  drunk  at  the  time 
of  the  homicide.  They  fought  several  times,  and  the  pri- 
soner got  the  worst  of  it  Almost  the  only  evidence  of 
what  took  place  is  what  the  prisoner  relates  himself;  and 
it  appears  that  he  was  too  drunk  to  have  a  very  dear  idea 
of  what  did  happen.  Between  the  encounters  the  prisoner 
was  seen  by  MUler^  who  testifies  that  his  face  was  bloody, 
the  hair  torn  down  over  it,  his  shirt  torn,  &c.    He  was  in 
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a  violent  rage,  inqniring  for  a  gun,  and  threatening  yen-  M*J  Tenn, 
geance  on  Jager$.    He  then  returned  to  his  hoose,  where      ^^855, 
Jagers  was,  when,  as  the  prisoner  relates  it,  they  had  ano-  Bo8xhobjlst8 
ther  enooonter;  that  Jagers  had  him  down,  and  had  the  thb  Statk. 
fire-shovel,  which  the  prisoner,  in  the  struggle,  got  from 
him,  and  with  it  killed  Jagers. 

We  are  of  opinion  that  on  this  state  of  facts  the  pri- 
soner was  entitled  to  a  new  triaL  Without  the  evidence 
of  Homej  the  case  is  not  one  of  very  great  aggravation. 
Aside  from  what  Home  testifies,  there  is  no  evidence  of 
premeditated  malice.  The  position  of  the  prisoner,  in  jail, 
without  counsel  and  without  means  to  employ  such  aid,  is 
to  be  considered.  It  was  not  in  his  power  to  know  what 
case  the  state  would  make  against  him,  or  by  what  wit- 
nesses. If  it  could  be  shown  that  he  was  aware  that 
Home  was  to  be  a  witness,  and  knew  what  he  would 
testify,  it  might  possibly  give  the  case  a  different  aspect. 
In  such  circumstances  his  course  would  have  been  to  file 
an  affidavit  for  a  continuance,  to  procure  witnesses  to  im- 
peach or  contradict  JSbme,  if  he  had  not  the  means  ready 
at  hand  to  do  so.  If  with  such  knowledge  before  trial,  he 
£uled  to  make  the  application  for  a  continuance,  his  appli- 
cation for  a  new  trial,  for  the  same  reason,  would  have 
oome  too  late,    v 

Such  an  affidavit  before  trial  would  have  entitled  him 
to  a  continuance,  within  the  ruling  in  Spence  v.  7%^  Staie^ 
8  Blackf.  381.  Accordingly  are  Gross  v.  2%e  Staie,  2  Ind. 
B.  135.r--LindviUe  v.  The  Siaie,  3  id.  580. 

The  crime  is  alleged  to  have  been  committed  on  the 
11th  of  October^  1854.  The  bill  was  found  November  21, 
1854,  and  the  prisoner  was  immediately  put  on  trial,  as 
appears  firom  the  jurat  of  the  affidavit,  which  is  dated 
November  23, 1854. 

In  view  of  all  the  facts,  we  think  the  new  trial  should 
have  been  granted. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &;c. 

J.  Pitcher  J  for  the  appeUant. 

D.  C.  Chipman,  for  the  state. 
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May  Tern, 

^^*^'  Peoples  and  Others  v.  Stanley. 

Faopuu 

SvAXUT.  Bin  in  dumoerjr  under  die  B.  8. 1843.  Some  of  the  defendsntsmn  notified  of 
the  pendency  of  the  rait,  u  non-fesidenti,  by  publication,  and  a  decree  utm 
taken  against  them  by  defiudt  Ko  affidaytt  of  their  non-reodence  wu 
made.  A  gaardiaa  ad  litem  mm  appointed  for  other  defendants,  who  were 
mfaiors,  and  a  decree  wai  taken  against  Aem;  but  it  was  not  shown  thst 
they  had  any  notice  of  the  suit,  by  serrioe  of  process  or  otherwise.  HM, 
that  the  Court  had  not  acquired  jurisdiction  of  the  perM>ns  of  the  defendants 
mentioned,  and  that  the  decree  against  them  was,  consequently,  erroneous. 
A  Court  of  equity  cannot  appropriate  choses  in  action  of  a  debtor  to  the  pay- 
ment of  a  demand  of  a  creditor. 

y^f^'         ERROR  to  the  Ma/nhaU  CSurcuit  Court 

Davison,  J. — SUvnley^  on  the  6th  of  June,  1850,  sued 
Hugh  A.  B.  Peoples^  Uumcu  SkUman^  John  Fisher j  John 
JoneSj  Alvin  KUcj  and  Oraiige  Fisher^  in  chancery,  in  tlie 
Marshall  Circnit  Court. 
The  bill  states  these  facts: 

Peoples  and  SkUmanf  as  sureties  for  Jones  and  KUe^ 
became  indebted  to  Stanley  600  dollars.  Jones^  Site  and 
Skihnan  were  insolvent.  Peoples^  with  intent  to  defraud 
Stanley y  and  evade  the  payment  of  said  debt,  which  was 
then  in  judgment,  placed  a  certain  amoxmt  of  money  in 
the  hands  of  John  Fisher^  and  directed  him  to  lay  it  out  in 
canal  land,  and  take  the  title  in  hisj  Fisher^ s^  name.  In 
/  pursuance  of  this  arrangement,  Fisher  went  to  the  land- 
office  at  Logansporty  and  purchased  a  quarter-section  of 
of  land  in  Marshall  county.  After  this,  Peoples^  with  his 
family,  moved  upon  said  land,  improved  it,  and  resided 
thereon  until  the  month  of  Marchy  1850,  when  he  and 
Fisher  left  the  state,  with  the  avowed  intention  of  going 
to  California.  When  Fisher  bought  the  land,  he  obtained 
a  certificate  of  purchase,  which,  before  he  started  to  Calir 
fomiay  he  assigned  to  Patsep  Peoples^  the  wife  of  the  said 
Huffh  Peoples^  and  she,  the  said  Patsey^  remained  in  the 
occupancy  of  the  land,  and  also  in  the  possession  of  per- 
sonal property  belonging  to  her  husband,  worth  500  dollars. 
It  appeared  that,  within  a  few  days  after  their  departure  for 
Calif omiay  Patsey  Peoples  died,  leaving  William^  Oeorgej 
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Daniel^  Mary  and  Samuel  Peoples^  her  heirs  at  law,  they  May  Teim, 
being  minors  and  the  children  of  the  said  Hugh  and  Pat'      ^^^* 
Sep.     These  children,  by  amendment  of  the  bill,  were  sub-     Pbopum 
sequently  made  defendants.    After  the  death  of  Patsey^     Bvaxusj, 
the  property  left  with  her  was  sold  by  the  said  Orange 
Fisher  J  who,  in  making  the  sale  thereof,  acted  without  au- 
thority, and  took  notes  for  the  purchase-money,  payable  to 
himself  at  six  months*     The  bill  alleges  that  Hugh  A.  B. 
Peoples  Bud  John  Fisher  are  non-residents,  and  prays  the 
appropriation  of  the  notes  in  the  hands  of  Orange  Fisher^ 
and  also  the  above  land,  to  the  payment  of  Stamieffs  claim, 
and  for  general  relief,  &c. 

The  record  shows  that  Peoples  and  John  Fisher  were 
notified  by  publication,  and  defaulted;  though  an  affidavit 
of  their  non-residency  does  not  appear  to  have  been  made. 
It  is  alleged  that  the  minor  defendants  answered  by  guar- 
dian ad  litem;  but  it  is  not  shown  that  they  had  any  notice 
of  the  suit,  or  that  any  steps,  by  process  or  otherwise,  :were 
taken  to  notify  them  of  the  proceeding.  The  other  defend- 
ants, (except  Orange  Fisher^  who  answered,)  were  served 
with  process,  and  defaulted. 

The  Court,  upon  final  hearing,  directed  the  notes  taken 
for  the  sale  of  the  personal  property  by  Orange  Fisher^ 
(which  had  been  brought  into  Court,)  to  be  collected,  and 
the  proceeds  to  be  applied  to  the  payment  of  Stanletfs 
claim,  which  v^as  adjudged  to  be  596  dollars;  and  for  the 
payment  of  the  balance,  if  any,  after  the  application  of 
such  proceeds,  the  land  was  ordered  to  be  sold. 

This  decree,  in  our  opinion,  can  not  be  sustained — 

1.  Because  the  notice  by  publication  against  Peoples 
and  Fisher  does  not  appear  to  have  been  preceded  by  an 
affidavit  of  non-residency.  Without  such  affidavit,  we 
think  the  notice  was  insufficient,  and,  consequently,  they 
were  not  properly  before  the  Court  A  provision  of  the 
B.  S.  1843,  in  force  at  the  time  of  these  proceedings,  points 
out  the  mode  in  which  a  non-resident  party  may  be  noti- 
fied of  the  pendency  of  a  sxdt,  and  expressly  requires  that 
such  notice  shall  be  upon  affidavit.    R.  S.  1843,  p.  833. 

2.  It  is  not  shown  tiiat  the  minor  defendants  were  served 
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Ifftj  Tem,  ^th  process,  or  notified  of  the  suit  in  any  mode  known  to 

*-^^*      tiie  law.    This  Conrt  has  repeatedly  decided  that  process 

NswBT      shonld  be  served  on  infant  defendants,  in  chancery,  in  ibe 

Ybstaxn     same  manner  as  if  they  were  adults.    Shug^h  ▼.  Canbyy  8 

Blackf.  2IQl^Robbin8  v.  Robbins,  2  Ind.  R.  74. 

3.  A  Conrt  of  chancery  has  no  power  to  appropriate 
choses  in  action  in  pajrment  of  a  creditor's  demand  against 
his  debtor,  whether  such  demand  be  in  judgment  or  othei^ 
wise.  This  point  is  decided  in  Shaw  v.  AveKne^  5  Ind.  R. 
380;  and  also  in  Stewart  v.  English^  aiUCy  p.  176. 

Per  OurianL — The  decree  is  reversed  with  costs.   Cause 
remanded,  &c 
X  B.  NUes  and  W.  O.  P^meroy^  for  the  plaintii&L 


Newby  v.  Vbstau 


It  is  ihe  proyisce  of  the  jury  to  reconcile  oonflictiiig  testimonj;  and  their  find- 

I   6  4U  lug  thereon  will  not  be  disturbed,  nnless  it  i«  in  Tiolation  of  some  principle 

168       Oi  ^ , 

of  law. 

An  action  for  obo  and  oocnpation  is  founded  on  a  contract,  express  or  implied, 

and  lies  only  where  tiie  relation  of  landlord  and  tenant  ezislB  between  tbe 

parties. 
In  a  snit  for  nse  and  occupation,  proof  that  Ihe  relation  of  yendor  and  Tendee 

exists  between  the  parties,  rebols  ewwj  implication  of  a  promise  by  the  de- 

iiandant  to  pay  rent 
Instrnctions  may  properly  be  refosed  which  are  not  perdnent  to  the  evidenoe. 

^^jAqr,         APPEAL  firom  the  Henry  Conrt  of  Common  Pleas. 

Davison,  J. — Assumpsit  by  Newby  against  Vestal,  for 
nse  and  occupation.  Verdict  for  the  defendant  New  trial 
refused,  and  judgment  on  the  verdict. 

Upon  the  trial  it  was  proved  that  the  plaintiff  owned  a 
house  in  the  town  of  CadiZy  Henry  county,  which  the  de> 
fendant  had  used  and  occupied  for  the  space  of  two  and 
one-half  years,  and  that  the  rent  of  said  property  was 
worth  2  dollars  a  month.  This  was  suffident  to  sustain 
the  plaintiff's  case.  But,  in  defence,  the  defendcmt  set  up 
that  he  had  entered  upon  and  so  occupied  the  premises 
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nnder  a  contract  of  purchase  from  the  plaintifl^  and  was   ^^7  ^«b> 
not,  therefore,  liable  to  pay  rent.     Upon  this  point  the  evi-      ^°^* 
dence  was,  to  some  extent,  conflicting;  but  it  was  the  pro-      Kxwbt 
vince  of  the  jury  to  reconcile  it,  and  the  verdict  indicates     Ybstal. 
their  decision,  that  the  premises,  during  the  time  for  which 
rent  was  claimed,  were  occupied  by  the  defendant  as  a 
vendee,  and  not  as  a  tenant.    Such  finding  can  not  be  dis- 
turbed, unless  some  principle  of  law  has  been  violated. 

An  action  for  use  and  occupation  is  founded  on  a  con- 
tract, express  or  implied,  and  lies  only  where  the  relation 
of  landlord  and  tenant  exists.  If,  however,  another  relation 
existed  between  the  parties,  namely,  that  of  vendor  and 
vendee,  every  implication  of  a  promise  to  pay  rent  for  the 
premises  is  necessarily  rebutted.  CrosweU  v.  Crane^  7 
Barb.  (N.  Y.)  R.  191.— Brewer  v.  Craig'j  3  Harr.  214. 

At  the  proper  time,  the  defendant  moved  the  Court  to 
instruct  the  jury  as  follows: 

^  1.  K  the  plaintiff  promised  the  defendant,  when  he  took 
possession  of  the  house,  that  he  would  let  him  ultimately 
have  the  property  on  his  paying  for  it,  stiU,  tmless  the  de- 
fendant offered  to  comply  on  his  part,  the  plaintiff  would 
have  the  right,  after  the  defendant  had  voluntarily  left  the 
house,  to  recover  for  use  and  occupation. 

^^2.  If  such  a  contract  as  could  have  been  enforced  ex- 
isted between  the  parties,  but  the  defendant  voluntarily 
abandoned  the  property,  after  occupying  it  two  and  one- 
half  years,  and  refused  to  perform  the  contract  on  his  part, 
the  plaintiff  has  a  right  to  recover  rent  for  the  use  of  the 
premises." 

Whether,  in  the  abstract,  these  instructions  involve  a 
correct  exposition  of  the  law,  is  a  question  not  properly 
before  us.  They  were  not  pertinent  to  the  evidence,  and, 
on  that  ground,  were  correctly  refused.  There  is  nothing 
in  the  record  from  which  it  can  be  inferred  that  the  defend- 
ant voluntarily  left  or  abandoned  the  premises,  nor  is  it 
shown  that  he  refused  to  perform  his  contract.  Indeed  the 
evidence  tends  to  show  that  he  removed  from  the  house 
because  the  plaintiff  refused  to  fulfil  his  engagement  re- 
specting the  property. 
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May  Term,  p<pf  Ourionu — The  judgment  is  affirmed  with  costs. 

^Q^'  W.  Grose,  for  the  appellant 

NoBu  jr  T.  EUioU  znAJ.EL  Mettett,  for  the  appellee. 
£Frau.T. 
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167     ft32 


Noble  v.  Epperlt. 


In  ropleyin,  the  plea  of  non  detinet,  under  the  B.  S.  1843,  pnt  in  issae,  not  onlj 
the  detention  of  the  goods,  but  also  the  property  of  the  plaintiff  therein. 

In  replerin,  the  plea  of  property  in  the  defendant  imposes  upon  die  ^aintiff 
the  harden  of  proving  proper^  in  himself. 

The  plaintiff  in  replevin,  to  maintain  his  action,  mnst  prove  a  right  to  the 
immediate  possession  of  the  goods.  Proof  of  a  joint  ownership  widi  tiie 
defendant,  therefore,  as  a  partner,  or  the  like,  is  not  saffident 

^^jf*         APPEAL  from  the  Waifne  Cirouit  Court 

Perkins,  Jd — Replevin,  under  the  old  practice,  against 
Epperly  and  Kane,  for  a  number  of  kegs  of  lard.  Pleas, 
non  deiineij  and  property  in  the  defendants.  Replication 
to  the  second  plea,  reaffirming  the  allegation  in  the  decla- 
ration of  property  in  the  plaintifi^  and  denying  property  in 
the  defendants. 

The  issues  were  submitted  for  decision  to  a  jury.  Ver- 
dict for  the  defendants.    A  new  trial  was  denied. 

The  evidence  in  the  case  tended  to  show  that  the  lard 
belonged  to  Noble;  that  it  belonged  to  Noble  and  Kane; 
and  that  it  belonged  to  Noble,  Kane  and  Epperly.  As- 
sume  the  hypothesis  that  it  belonged  to  the  one  or  the 
other  of  the  three  parties  named,  and  portions  of  the  evi- 
dence would  support  it.  In  regard  to  which  of  them  the 
hypothesis  was  best  supported,  in  point  of  &ct,  was  for 
the  jury  to  determine.  In  such  a  state  of  the  case,  it  is 
manifest  the  only  questions  that  can  arise  for  the  con- 
sideration of  this  Court  must  be  upon  the  instructions 
and  rulings  of  the  Court  below. 


OP  THE  STATE  OF  INDIANA.  416 

The  plaintiff  asked  the  Court  to  say  to  the  jury,  that —   M*y  Term, 

"  1.  If  Noble  and  Eane  entered  into  an  agreement  by      iS55. 
which  Noble  was  to  famish  the  capital  stock  and  mate-      Noblb 
rials  for  steaming  lard  from  hogs'  heads  and  the  offals,    KmsLT. 
and  Kane  was  to  give  his  personal  attention  and  labor  in 
the  business;  and  further,  if,  by  said  agreement,  Noble  was 
first  to  have  the  amount  of  his  advances  paid,  and  then 
expenses,  transportation,  Sec. ;  and  after  these  were  paid, 
the  profits  of  the  business  were  to  be  divided  between 
them ;  no  partnership  existed  in  anything  but  the  profits, 
and  Kane  had  no  right  to  hold  the  lard  firom  Noble^  after  a 
demand  made. 

*'2.  If  by  the  agreement  between  Noble  and  JTone,  Kane 
had  only  a  community  of  interest  in  the  profits,  and  not 
in  the  capital  stock,  no  partnership  existed  between  them, 
and  Kane  had  no  right,"  Sec 

3.  The  third  instruction  is  but  a  reassertion  of  the  same 
principle  ahready  stated  in  instractions  1  and  2. 

**4.  The  plea  of  non  detinet  admits  the  property  in  Noble j 
and  simply  denies  the  detainer. 

^5.  The  plea  of  property  in  the  defendants  must  be 
substantially  proved  as  pleaded,  and  these  being  the  only 
pleas,  if  the  detention  has  been  proved,  and  the  defendants 
have  not  proved  the  property  in  themselves  as  pleaded,  the 
jury  should  find  for  the  plaintiff" 

The  Ck)urt  refused  these  instructions  in  a  body,  but 
gave,  in  its  general  charge,  the  substance  of  the  first  three, 
and  hence,  as  to  them,  no  opinion  is  required  from  us. 

The  fourth  instruction  asked  did  not  express  the  law; 
for,  by  the  R.  S.  1843,  s.  178,  p.  701,  it  was  enacted  that 
the  plea  of  non  detinet^  in  replevin,  should  put  in  issue, 
not  only  the  detention  of  the  goods,  but  also  the  property 
of  the  plaintiff  in  them. 

The  fifth  instruction  asked  was  wholly  wrong.  The  plea 
of  property  in  the  defendants,  and  not  in  the  plaintiff,  put 
in  issue  the  property  of  the  plaintiff  and  threw  upon  him 
the  burden  of  proving  it;  and  it  was  immaterial  in  whom 
the  property  was  shown  to  be,  so  that  it  was  not  in  him. 
2  GreenL  Ev.,  p.  4t66,n-Smcoke  v.  Frederick^  1  Ind.  B.  54. 
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ICaj  Tom, 
1855. 

Wbiort 

T. 

Qaww. 


And,  we  may  remark,  the  plaintiff  in  replevin  must  prove 
such  a  right  in  himself  as  will  entitle  him  to  the  imme- 
diate possession  of  the  property  replevied,  at  his  action 
must  fiauL  Hence,  proving  him  to  be  a  joint  owner  with 
the  defendant  simply,  as,  for  example,  in  the  character  of 
a  partner,  would  not  be  sufficient;  for  one  partner  could 
not,  simply  upon  the  strength  of  that  relation,  recover  the 
possession  of  the  joint  property  from  his  co-partner. 

The  case  seems  to  have  been  fairly  submitted  to  the 
jury,  the  evidence  tends  to  sustain  the  verdict  that  was 
rendered,  and  we  can  not  say  the  Court  below  eired  in 
refusing  a  new  trial 

Per  Curianu — The  judgment  is  affirmed  with  costs. 

J.  Raridenj  X  Perryy  J.  &  Newman  and  J.  P.  SiddaUy  for 
the  appellant 

O.  p.  Morion,  a  H.  Test  and  M.  Wilson,  for  tlie  appel- 
lees. 


Weight  v.  Oaff  and  Another. 

A  judgment  will  not  be  reyened  on  aoconnt  of  the  improper  admission  or 
rejection  of  testimonj,  if  the  testimonj  conld  not  haye  liad  any  material 
influence. 

A  witness  was  admitted  to  testify,  wliile  tlie  R.  8.  I84S  were  in  force,  wboee 
competency  was  oljected  to  on  acoonnt  of  interest.  Tlie  extent  of  &e  inte- 
rest of  the  witness  was  stated  by  the  Court  to  the  jury.  The  B.  S.  185S 
having  taken  effect  during  the  pendency  of  the  writ  of  error,  held,  that  the 
interest  of  the  witiiess  flirnished  no  ground  for  a  reversal  of  the  judgment 

A  party  who,  by  cross-examining  a  witness  as  to  fiicts  and  drcnmstances  not 
connected  with  the  matters  stated  in  his  direct  examination,  elicits  eyidence 
to  his  prejudice,  can  not  afterward  object  tiiat  such  evidence  was  inadmis- 
sible. 

Suit  against  the  proprietor  of  a  steamboat  for  negligence  in  towing  a  flat4x>at, 
by  which  die  caigo  of  the  flat-boat  was  sunlc  and  greatly  damaged.  There 
was  evidence  tending  to  show  that  the  flat-boat  had  been  unskilfully  loaded, 
so  as  to  render  the  towing  more  hasardons ;  but  that  the  defendant  was  i^ 
prised  of  the  foct,  and  that  the  inmiediate  cause  of  tlie  ii^nry  was  the  gross 
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oaidfleoMM  of  the  detadant,  in  towing  the  boat  at  an  improper  speed.    It    May  Tern, 

was  also  shown  that  the  plaintiffs  agreed  in  writing  that  the  flat4)oat  ihonld        1865. 

be  towed  at  their  risk.  — TT 

Held,  that,  wiihont  the  writing,  the  definidaatB  wei«  liable  ibr  the  injury.  WniGaT 

Hdd,  also,  that  the  writing  did  not  exempt  the  defendant  from  lial^U^  for        Qaww. 

gross  negligenoe. 


ERROR  to  the  Dearborn  Circuit  C!oiirt 

Perkins,  J^ — Trespass  on  the  case  by  Gaff  and  Chff 
against  Wright^  captain  of  the  steamboat  WUconsin^  for 
negligently  towing  a  flat-boat  loaded  with  com,  whereby 
loss  accnied  Hea,  the  general  issue.  Trial  by  jury. 
Verdict  for  300  dollars.  Motion  for  a  new  trial  overruled, 
and  judgment  on  the  verdict. 

The  testimony  given  on  the  trial  is  spread  upon  the 
record,  and,  as  to  the  main  facts  of  the  case,  is  without 
conflict. 

The  flat-boat  was  loaded  with  about  three-fourths  of  a 
full  load  of  com,  at  Florence,  on  the  Ohio  river,  by  one 
MUcheU,  who  had  the  boat  in  chai^  for  the  Oaff$;  was 
taken  in  tow  by  the  steamer  Wisconsin  No.  2,  for  Aurora, 
a  port  up  the  Ohio  from  Florencej  and  was  towed  by  said 
steamer  a  portion  of  the  distance,  when,  the  flat-boat  hav- 
ing become  filled  with  water  and  commenced  sinking,  it 
was  run  ashore  and  left  The  flat  was  a  good  sound  boat 
It  was  loaded  heavier  at  the  stem  than  at  the  bow,  and  all 
the  vdtnesses  agree  that  it  should  have  been ;  but  there  is 
a  conflict  among  them  upon  the  point  whether  it  was  not 
too  heavily  loaded  la  that  part 

A  flat-boat  properly  loaded,  say  aU  the  witnesses  testi- 
fying upon  the  point  but  one,  may  be  towed  with  safety 
from  two  to  four  miles  an  hour,  according  to  the  state  of 
the  river.  One  of  the  defendant's  witnesses  goes  up  to 
five  or  six  miles  an  hour  for  the  highest  speed.  In  this 
case,  the  river  was  high,  rough,  and  rapid,  and  the  towing 
was  up  stream,  against  the  current;  and,  says  Dunning, 
the  principal  witness  of  the  defendant  and  the  only  wit- 
ness in  the  case  who  gives  the  speed  of  the  steamer,  was 
at  the  rate  of  from  seven  to  eight  miles  an  hour.  The 
boat  was  towed  for  hire.. 
Vol.  VL-27 


Monday, 
Jmell. 
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Uaj  Tvm,  The  defendant  pot  in  evidence  the  following  agreement: 
18^  ^December  20, 1850.  Steamer  Wisconsin  No.  2  agrees  to 
Wnowt  tow  one  corn-boat  from  Florence  to  Aurora^  for  T.  and 
Oavv.  J*  Wi  Oqffj  at  their  risk,  to  which  the  undersigned,  agent, 
agrees.  JZ.  K  Mtehellj  for  T.  and  J.  W.  Chf.^  And  ex- 
amined said  MUcheUj  who  had  been  introduced  by  the 
plaintiff  to  testify  to  a  few  points  that  were  fiilly  ooto^ 
by  other  witnesses,  toodiing  the  execation  by  him  of  said 
contract,  his  power  to  make  it,  &c.;  which  examination, 
with  the  cross-examination  of  the  plaintiff  on  tiie  point, 
tended  to  show  that  said  writing  was  obtained  from  the 
witness,  MUckell^  by  fraud 

The  defendant,  captain  Wrigk^  examined  the  flat-boat 
before  he  took  it  in  tow,  objected  that  it  was  too  heavily 
loaded  astern,  but  nevertheless  took  it. 

A  flat-boat  in  tow  is  entirely  under  the  control  of  the 
mate  of  the  towing  steamer. 

If  the  finding  for  the  jdaintiff  was  right,  the  amount  of 
damages  assessed  is  not  objectionable,  under  the  evidence. 

The  Court  suppressed  the  following  in  Va/ugluktfs  depo- 
sition, because  it  was  hearsay.  ^*I  hallooed  down  to  the 
watchman,  and  asked  him  if  he  thought  he  was  gaining 
any  on  the  water.  He  answered  back  to  me  that  the 
water  was  gaining  still  in  the  boat  faster  than  he  could 
throw  it  ouf  These  facts  were  proved,  however,  by  other 
witnesses. 

The  Court  permitted  a  witness  for  the  plaintiff  to  state 
that  a  hand  on  the  steamboat  said  he  believed  he  would 
run  the  fiat-boat  against  a  snag  and  sink  her.  A  v^itness 
of  the  defendant  explained  that  the  hand  said  he  would 
not  care  if  they  sunk  her,  &c 

It  is  objected  that  the  extract  from  VaMgha$is  deposition 
should  not  have  been  suppressed,  and  that  the  statement 
of  the  hand  about  snagging  the  boat  should  not  have  been 
rehearsed  to  the  jury. 

MUchellj  as  we  have  stated,  was  examined  touching  cer- 
tain matters  by  the  plaintifE  It  is  objected  that  he  was  an 
interested  witness,  and  that  questions  to  him  were  put  in 
a  leading  form.     His  interest  is  asserted  to  arise  from  the 
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bet  ihat  he  was  the  servant  of  the  Oaffs  in  loading  the   ^^7  ^«n&, 
flat-boat,  and  might  be  liable  to  them  if  she  was  impro-      ^-855. 
perly  loaded  whereby  loss  happened.  Wbioht 

As  to  the  correctness  of  the  rulings  of  the  Ck>urt  in  Gaff. 
rejecting  the  first  and  admitting  the  second  of  the  above- 
mentioned  items  of  evidence,  and  in  admitting  the  tes- 
timony of  MUchellj  in  answer  to  the  questions  as  pro- 
poundedf  or  at  all,  we  shall  make  no  inquiry;  for  the 
testimony,  admitted  or  rejected,  could  not  materially  affect 
the  case,  as  will  be  seen  in  the  progress  of  this  opinion ; 
and  such  being  the  fact,  a  reversal  could  not  be  obtained 
on  account  of  it  Parker  v.  The  State,  8  Blackf.  292.— 
2  Swan's  Fi.  926^^8toddard  v.  The  Lang  Lland  Railroad 
Compwny,  5  Sandf.  (N.  Y.)  B.  180. 

And  as  to  tiie  testimony  of  MUchell,  we  may  further 
remark^  that  now,  by  statute,  he  would  at  all  events  be  a 
competent  witness.  His  interest,  if  such  he  had,  would 
go  only  to  his  credibility.  Such  was  precisely  the  situa- 
tion of  the  witness  as  he  stood  before  the  jury  on  the  trial 
which  has  been  had,  for  the  Ck)urt  instructed  that  if  he 
improperly  loaded  the  boat,  thereby  occasioning  loss,  he 
would  be  liable  to  the  Cfaffs.  No  reason,  therefore,  can 
exist  for  a  reversal  of  the  judgment  on  account  of  the 
admission  of  Mitehett  as  a  witness. 

The  defendant  below  contends,  however,  that  a  portion 
of  his  testimony  went  to  contradict  and  invalidate  the 
written  instrument  signed  by  him,  and,  for  this  reason, 
should  have  been  excluded;  but  the  answer  to  this  posi- 
tion is,  that  the  objectionable  testimony,  if  such  it  was, 
was  called  out  by  the  party  objecting  to  it.  The  plain- 
tifis,  in  their  examination  in  chief^  made  no  allusion  to 
the  written  contract,  and  nothing  was  said  by  the  witness 
about  it  or  its  contents;  and  had  the  defendant  limited 
bis  cross-examination  to  the  matters  of  the  original,  no 
testimony  would  have  been  elicited  touching  the  writing 
in  question.  But  the  defendant  did  not  so  limit  his  cross- 
examination.  He  proceeded  to  examine  the  witness  upon 
divers  new  topics,  the  writing  copied  above  being  one, 
thus  making  the  witness,  as  to  such  examination,  his  own^ 
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May  Term,  and  he  can  not  now  complain,  nor  conld  he  bebw,  of  tea- 
^^*^'  timony  voluntarily  given  to  the  jury  by  himself.  In  ne 
WuoBT  Philadelphia^  Sfc.y  Railroad  Co.  y.  Siimpson^  14  Peters  448| 
Gavv.  says  Siory^  jostioe, — ^^The  principle  is  now  well  estab- 
lished, although  sometimes  lost  sight  of  in  our  loose  prac- 
tice at  trials,  that  a  party  has  no  right  to  cross-examine 
any  witness  except  as  to  facts  and  circumstances  con^ 
nected  with  the  matters  stated  in  his  direct  examination. 
If  he  wishes  to  examine  him  to  other  matters,  he  must 
do  so  by  making  the  witness  his  own,  and  calling  him, 
as  such,  in  the  subsequent  progress  of  the  cause.''  Here, 
instead  of  calling  him  subsequently,  the  defendant  pro- 
ceeded to  the  examination,  upon  new  topics,  on  the  crosa- 
examination ;  but  the  testimony  so  elicited  was  his  own. 
These  preliminary  points  being  disposed  o^  we  axe  pre- 
pared to  advance  to  the  meritorious  questions  in  the  cause. 
According  to  the  great  preponderance  of  evidence,  no 
loaded  flat-boat  could  have  been  towed  with  safety,  in 
the  then  state  of  the  river,  more  than  four  miles  an  hour; 
yet  it  is  proved  that  the  one  in  question  was  towed  from 
seven  to  eight  miles  an  hour  till  it  commenced  sinking. 
Here,  then,  is  a  dear,  omission  to  use  ordinary  care — a 
dear  case  of  gross  negligence—in  a  matter  sufficient  to 
cause  the  loss  that  happened;  and  the  question  is,  does 
anything  appear  in  the  record  that  will  exempt  the  steam- 
boat, guilty  of  the  negligence,  from  liability? 

Ck>unsel  assume  that  the  flat-boat  was  not  properiy 
loaded,  and  then  take  the  position  that  the  loss  happened 
in  part  from  that  cause,  which,  being  the  &ult  of  the 
owners  of  the  flat-boat,  precludes  their  right  of  recoveiy. 
Conceding  that  the  flat-boat  was  not  skilfully  loaded, 
still  the  fact  contributed  but  remotely  to  Ihe  result  that 
occurred.  The  owners  of  the  flat->boat  were  guilty  of  no 
negligence  after  the  steamer  took  it  in  charge;  all  the 
carelessness  immediately  connected  with  the  loss  was 
upon  the  part  of  the  steamer.  It  can  not  be  shown  that, 
in  the  absence  of  that  carelessness,  the  loss  would  have 
happened,  and  the  steamer  can  not  escape  from  responsi- 
bility for  her  own  wrongfdl  acts,  upon  a  conjecture  that 
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the  like  consequences  might  have  resulted  without  them.  ^^7  'r«™> 

The  immediate  cause  of  the  loss  was  the  wrongful  act  ^Q^' 

of  the  steamer,  and  for  it  she  must  be  liable,  unless  other  Wbioht 

£su^ts  in  the  case  wiU  exempt  her.     Wright  et  oL  v.  Brown^  Oavt. 

4  Ind.  R.  95,  and  the  cases  there  cited. 

It  is  claimed  that  there  is  one  other  fact  appearing  which 
will  work  the  exemption,  yiz.,  the  agreement  of  the  agent, 
MUchellj  that  the  flat-boat  should  be  towed  at  the  risk  of 
the  owners.  To  this  point  we  turn  our  attention,  and 
shall  first  address  ourselves  to  the  question  as  to  the  effect 
to  be  given  to  the  contract  to  transport  at  the  owners'  risk. 
Did  that  contract  release  the  steamboat  firom  the  obliga^ 
tion  to  use  ordinary  care  in  the  transportation  ?  In  a  like 
case,  Alexander  v.  Ghreene^  3  Hill  (N.  Y.)  R.  9,  such  a  con- 
tract was  held  to  go  to  that  extent,  on  the  ground  that  the 
towing  boat  was  not  to  be  treated  as  a  common  carrier. 
That  case  was  decided  in  1842,  by  the  Supreme  Court  of 
New'Yorkj  and  was  forthwith  incorporated  into  the  ele- 
mentary treatises  as  law.  But  in  1844  the  case  was  re- 
versed in  the  Court  of  Errors  of  the  same  state,  by  a  vote 
unanimous  save  one,  and  the  contract  held  not  to  exempt 
from  reasonable  care,  even  though  the  boat  shotdd  not  be 
regarded  as  a  common  carrier;  7  Hill  553;  the  profession, 
in  the  meantime,  having  been  misled  by  a  ^4ate  case." 
And  in  1848  the  question  was  put  at  rest  by  the  Supreme 
Court  of  the  United  SiateSy  in  The  NeW' Jersey  Steam  Nam^ 
gation  Co.  V.  The  MerehamUf  Bank  of  Boston^  6  How.  344, 
in  which  case  a  decision  was  made  precisely  in  harmony 
with  that  of  the  NeW'Tork  Court  of  Errors.  A  like  deci- 
sion was  made  by  the  Superior  Court  of  New  "York  city, 
in  1851.    Stoddard  v.  Hie  Long  Island  Railroad  Company^ 

5  Sand£  180. 

The  question  vtras  made  and  argued,  as  we  have  seen, 
in  Alexander  v.  Oreenej  supra^  both  in  the  Supreme  Court 
and  Court  of  Errors,  whether  those  engaged  in  towing 
canal  and  flat-boats,  as  in  the  case  now  before  this  Court, 
were  common  carriers.  In  the  Supreme  Court  it  was  held 
tiiat  they  were  not ;  but  in  the  Court  of  Errors  six  sena- 
tors delivered  opinions,  four  holding  that  they  were,  and 
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Mfty  Term,   two  the  contrary,  and  the  Comt  left  the  question  tinde* 

^Q^'      cided.    Lawrence  J  senator,  after  quoting  from  and  oom- 

Wbiort     menting  on  Smith  ▼•  Pierce^  1  Louis.  R  349,  a  case  in 

Qatt.       which  towing4>oats  are  held  common  carriers,  concludes 

his  opinion  thus : 

^The  case  of  Adams  y.  The  New-Orleam  Steam  3bt^ 
Boat  Co.j  11  Louis.  R  46,  is  one  confirming  the  previoos 
decision  made  in  Smiik  v.  Pierce.  In  Sproul  v.  Bemmitig^ 
wa^^  14  Pick.  R.  1,  the  Supreme  Court  of  MassachmsetU 
admit  the  correctness  of  the  doctrine  laid  down  by  tiie 
Courts  of  Lotfisiafia.  And  judge  Story  sustains  the  same 
Yiew  of  the  question  in  strong  and  emphatic  terms.  Story 
on  Bailment,  s.  495,  Ist  Ed.,  a.  [To  the  same  efect  is 
VandersUce  v.  3%^  Steam  Thw-Boat  Siiperior^  in  the  Pemm- 
sylvatda  District  Court  of  the  United  States^  decided  in 
1850.— Angell  on  Carriers,  2d  Ed.,  p.  673,  note.]  I  con- 
sider it  useless  to  multiply  authorities  on  this  point.  It  is 
a  fact  which  can  not  be  controverted,  that  their  weight  is 
on  the  side  of  making  the  defendants  liable  as  common 
carriers.    Public  policy  and  public  safety  require  it" 

Subsequently,  in  1849,  the  question  arose  again  in  WeUs 
and  Tucker  v.  3%e  Steam  Navigation  Company  etal^inibe 
NeW'Tork  Court  of  Appeals,  2  Com.  204,  when  Bronson^  J., 
who  deUvered  the  opinion  in  3  Hill,  suproj  which  was  set 
aside  in  7  Hill,  supray  thus  describes  this  latter  case : 

^'But  what  particular  point  or  principle  of  law  was  de» 
cided  by  the  Court,  or  what  a  majority  of  the  members 
thought  upon  any  particular  question  of  law,  no  one  can 
telL  It  appears  by  the  reporter's  head*note  that  he  could 
not  tell ;  and  from  his  note  at  the  end  of  the  case,  it  is 
apparent  that  the  Court  itself  could  not  telL  Two  mei^ 
chants  and  two  lawyers  thought  the  defendants  were  com- 
mon carriers,  while  other  senators  expressed  a  different 
opinion,  and  went  upon  other  grounds;  and  it  does  not 
appear  that  more  than  four  of  ihe  seventeen  senators  who 
voted  for  the  reversal  were  agreed  concerning  any  one  of 
the  questions  in  the  case.  Two  efforts  were  made  at  the 
time  to  ascertain  Hhe  ground  of  the  judgment;'  but  both 
proved  abortive;  and  thus  the  majority  virtually  said,  that 
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although  the  jadgment  was  reversed,  no  point  or  principle  Hay  Tern, 
of  law  was  settled  by  the  decision.    It  happened  in  that      '*^^^* 
case,  as  it  has  happened  on  other  occasions,  that  a  major-    .Hmms 
ity  of  the  members  of  that  multitudinous  Court  made  up  Thb  Sxats. 
their  minds  to  reverse  a  judgment,  and  they  did  it;  but 
not  being  able  to  agree  concerning  the  ground  of  their 
action,  they  plainly  enough  admitted  that  nothing  was 
settled  by  the  decision.    The  case  is  not  authority  for  any- 
thing."   And  the  Court  proceed  to  reaffirm  the  doctrine  in 
3  Hill,  that  towing  steamers  are  not  to  be  treated  as  com* 
mon  carriers. 

This  question  has  been  raised  and  discussed  by  counsel 
in  the  present  case  also,  and  it  is  one  of  importance,  which 
can  not  fail  to  require  a  determination  from  this  Court, 
sooner  or  later,  as  the  business  of  towing  is  considerably 
practised  upon  our  western  waters.  Hence,  we  have  felt 
justified  in  noting  the  decisions  that  have  been  made  upon 
it,  though  a  necessity  for  deciding  it  does  not  now  exist, 
the  steamor  in  this  case  being  liable  for  gross  negligence, 
independently  of  her  character  as  a  common  carrier. 

Per  CwrianfL — The  judgment  is  affirmed,  with  2  per  cent 
damages  and  costs. 

D.  8,  Major  and  A,  Browery  for  the  plaintiff 

E.  Dumoni  and  W.  &  Bblmanf  for  the  defendants. 


Hunter  v.  The  State. 

An  appeal  cannot  be  taken  from  the  judgment  of  a  Court  impoBlng  a  penalty 
for  a  contempt,  unleBS  the  appeal  b  specially  authoiued  by  statnte. 

There  is  no  statute  m  force  hi  this  state  whidi  allows  an  appeal  hi  such  case^ 
unless,  possibly,  a  statute  ia  lalatiou  to  an  appeal  by  attorneys;  and  that 
seems  not  to  be  in  exbtenoe. 

SembU,  that,  hi  the  absence  of  any  special  statutory  proTision,  the  modes  of 
redressing  the  parties*  own  wrongs  and  punishing  the  inflictors  of  them, 
in  cases  of  contempt,  are,   1.  By  habeas  eorpuB,  in  whidi  a  Toid  commit- 
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Maj  Term,       ment  for  %  oomcmpt  will  be  dkregvdad^  and  Ae  partj  discfaaiged  fraot 
1855.  coftod/.     9.  By  impoachmimt  of  tfas  judges  wrongfully  ezerddiig  llie 

— — ; power.    8.  Perlu^M  by  ciril  ivit  againft  those  concerned  in  inftirting  the 

^  wrong. 

The  Statb. 

^Ij^^j^         APPEAL  from  the  Lawrence  Court  of  Common  Flea& 
June  II.        Perkins,  J. —  Contempt  of  Coort     Defendant  fined. 
Appeal  to  this  Court 

The  bill  of  exceptions  states  the  case  thus:  *^Be  it  re- 
membered that  Lewis  Bodg^ersy  having  been  dnly  sworn, 
stated  to  the  Court,  on  an  examination  in  order  to  purge 
himself  of  a  contempt  of  said  Court,  for  not  appearing  at 
the  last  term  of  said  Court  to  testify  in  certain  cases  there- 
in pending,  for  maintaining  a  nuisance  and  for  retailing, 
against  said  John  Hunter  and  others,  that  said  Shmter  told 
witness  not  to  come  to  Court;  that  if  he  was  fined  for  not 
attending,  it  should  not  cost  him  anything;  that  said  Am- 
ter  told  him,  witness,  to  keep  out  of  the  way;  that  if  wit- 
ness came  to  Court,  he,  said  Rmterj  would  have  him  put 
in  jail;  that  said  HwUer  told  witness  to  leave  the  county; 
and  that  the  statements  made  by  said  Smier  to  him  in- 
duced said  witness  to  stay  away  from  said  Court,  at  the 
last  term  thereof.  And  the  said  Hunter,  being  in  Court 
at  the  time,  the  Court  asked  him  what  he  had  to  say  about 
the  matter.  Said  Hunter  answered  that  he  did  not  know- 
that  said  witness  was  a  witness  against  him,  but  did  not 
admit  or  deny  the  statement  made  by  the  witness,  Bad- 
gers;  and  the  Court  having  assessed  a  fine  of  50  dollars 
against  said  Htm^r,  for  contempt  of  Court  in  thus  attempt- 
ing to  keep  said  witness,  RodgerSj  from  attending  said 
Court  to  testify  against  said^  JEItcfi^^  in  the  aforesaid  cases, 
the  defendant,  by  his  counsel,  excepts,"  &c. 

The  appellant  objects  to  the  fine  inflicted  upon  him,  and 
to  the  mode  in  which  he  was  prosecuted. 

But  a  preliminary  question  arises  as  to  the  right  of  ap- 
peal to  another  tribunal  in  a  case  of  contempt. 

In  1822  the  point  was  before  this  Court  for  adjudication, 
in  the  case  of  The  State  v.  Tipionj  1  Blackf.  166,  and  in 
giving  their  decision  the  Court  say:  ^^It  is  the  opinion  of 
this  Court,  that  in  these  cases  we  have  no  jurisdiction. 
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ComtB  of  record  have  exdosiYe  control  over  charges  for  M»y  T«nn. 
contempt;  and  their  conviction  or  acqtdttal  is  final  and  con-      ^^^* 
elusive.    This  great  power  is  entmsted  to  these  tribunals     Bxhstmr 
of  justice,  for  the  support  and  preservation  of  their  respec-  tbb  Stati. 
tability  and  independence;  it  has  existed  from  the  earliest 
period  to  which  the  annals  of  jurisprudence  extend;  and, 
except  in  a  few  cases  of  party  violence,  it  has  been  sanc- 
tioned and  established  by  the  experience  of  ages.     The 
Lard  Magor  of  London^s  case^  3  Wils.  188. — Opinion  of 
C.  J.  EJefUf  in  the  case  of  Taies,  4  Johns.  R.  dSi^^-Jbhiutan 
V.  The  CommonweaUh^  1  Bibb  598." 

But  in  1843  the  legislature  enacted,  (sec.  114,  B.  S.,  p. 
664,)  that— 

*^  In  all  proceedings  against  an  attorney  and  counsellor 
at  law,  wherein  a  judgment  of  any  kind  for  a  contempt  or 
official  malconduct  shall  be  rendered  against  him,  he  may 
prosecute  an  appeal  or  vmt  of  enror  to  the  Supreme  Ckmrt 
of  the  state,  subject  to  the  same  regulations  and  restrictions 
as  are  provided  in  regard  to  actions  at  law.''  See  h^le  v. 
The  8UxU,  8  Black£  574. 

And  in  1848  a  case  occurred  which  occasioned  the  giv- 
ing of  a  construction  to  this  section  of  the  statute  by  the 
Supreme  Court  The  construction  was,  that  the  section 
applied  only  to  cases  where  a  lawyer  had  **been  adjudged 
guilty  of  a  contempt  for  some  misconduct  in  his  office." 
The  Court  add:  ^ In  the  present  case,  the  party's  offence 
related  not  to  any  official  act,  but  to  his  conduct  as  a  wit- 
ness;" and  say  that  they  have  no  jurisdiction  in  cases  of 
that  kind,  citing  The  State  v;  Tipton^  supra. — Loekwood  v. 
2%e  State,  1  Ind.  B.  161. 

Were  the  foregoing  statutory  provision  still  in  force, 
therefore,  as  it  applies  to  attorneys  alone,  it  would  not  save 
the  case  now  before  us;  but  even  the  existence  of  that 
provision  is  doubtful.  We  have  looked,  with  some  care, 
through  the  statutes  of  1852,  and  can  find  no  section  spe- 
cially authorizing  an  appeal  in  cases  of  contempt,  and  the 
general  provision  authori2dng  appeals  in  all  suits,  &c,  is 
not  construed  to  embrace  this  class  of  cases,  for  we  had 
such  a  provision  when  the  dedsions  in  1822  and  in  1848, 
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May  TteB,  above  died,  were  made;  and,  fdrthCT,  a  writ  of  enor  is  a 

*^*^      writ  of  right  at  ooxmnon  law,  except  in  capital  caaea,  in 

MsBBou.    Ettgkmd  those  of  treaaon  and  felony;  Peteradotfl^  voL  9,  p. 

WiiM»«     3;  and,  hence,  was  alwaya  demandable  in  this  state,  prior 

to  the  late  code,  in  cases  where  soch  a  writ  wonld  lie,  as 

the  common  law  has  at  aU  times  been  in  force  here  since 

1807,  modified  in  some  particnlars,  it  is  trae,  bat  in  none 

affecting  the  right  to  a  writ  of  error. 

Without  the  aid  of  a  special  statutory  provision,  the 
modes  of  redressing  the  parties'  own  wrongs  and  pnnJRhing 
the  inflictors  of  them,  in  cases  of  contempt,  would  seem  to 
be,  L  By  habeas  corpmsj  in  which  a  void  commitment  for 
contempt  will  be  disregarded,  and  the  party  discharged 
from  custody.  Ex  parte  Alexander^  2  Am.  Law  Register, 
4A.— Cyrus  Wilson's  cassy  53  Eng.  Com.  Law  Bep.,  984» 
8.  By  impeachment  of  the  judges  wrongfully  exercising 
the  power.  Case  of  the  impeadmient  of  the  judges  of  the 
Supreme  Court  of  Penns^vama  in  1807,  reported  by  Wil^ 
Uam  HamUiony  and  that  of  judge  Ptck  by  the  Uniied  Siaies 
house  of  representatives  in  1831,  reported  by  Arikur  JL 
Siansburpj  in  which  cases  the  law  on  the  subject  of  con- 
tempts of  court  is  most  thoroughly  discussed  and  folly  pre* 
sented.  3.  Perhaps  by  civil  suit  against  those  concerned 
in  inflicting  the  wrong. 

The  appeal  in  this  case  must  be  dismissed  for  want  of 
jurisdiction,  and  without  costs. 

Per  Curiam* — The  qppeal  is  dismissed. 

&  W.  Shorty  K  a  Newcomb  and  /.  &  Harvey  y  for  tiie 
appellant 

I>.  C.  Chipman  and  J.  W.  Oordony  for  the  state* 


Merrill  v.  Wilson* 


If  an  agent  in  dealing  with  a  third  penon  does  not  diidoBe  his  agency,  he 
wffi  he  hdd  liable  aa  a  prindpaL 
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ERROR  to  the  Marian  Court  of  Common  Pleas.  May  Term, 

G00KIN89  J,r^ThiB  cause  originated  before  a  justice  of      ^^^* 
the  peace,  where  WilsoHj  the  plaintiff  below,  had  judgment,    Mbsbili. 
£rom  which  Merrill  appealed.    Trial  by  the  Court,  finding     Wimqh. 
for  the  plaintiff^  motion  for  a  new  trial  oyeiruled,  and     jvewi^ 
judgment  -^tfw*  12.' 

The  record  contains  all  the  eridence,  from  which  it  ap» 
pears  that  a  subscription  bad  been  taken  for  the  purpose 
of  building  a  house  for  Mrs.  Olive^  a  widow,  whose  hus- 
band had  been  killed  on  the  Madison  and  iidianapoUs  rail- 
road ;  that  Merrill  was  the  active  man  in  collecting  the 
subscription,  and  in  disbursing  it  in  the  erection  of  the 
house.  On  the  15th  of  Mapj  1848,  he  sent  the  following 
order  to  the  plaintiff,  who  had  a  saw-mill  on  the  railroad, 
near  Edinburgh^  in  Johnson  county:  ^^A.  Wilson:  Please 
furnish  for  Mrs.  Olive  six  oak  posts;''  and  on  the  20th  of 
May^  the  lumber  not  having  arrived,  he  wrote  to  the  plain- 
tiff as  follows:  ^<Mr.  Wilson:  If  you  possibly  can,  please 
send  up  the  bill  of  lumber  for  the  widow  on  Monday^  as  I 
wish  to  have  her  house  commenced  immediately.  You 
may  add,  if  you  please,  what  will  make  two  sills  thirty 
feet  each,  and  two  end  sills  fifteen  feet  each;  also,  two 
plates  thirty  feet  long.  May  20.  Yoxm,  &  MerrilU'  The 
lumber  soon  after  arrived,  and  was  applied  to  the  use  for 
which  it  was  ordered.  It  came  loaded  on  a  car,  with  other 
lumber  of  WHsony  on  which  fireight  was  charged;  but  no 
freight  was  paid  on  that  which  was  designed  for  Mrs. 
OUv^s  house. 

The  plaintiff  in  enor  insists  that  this  evidence  shows 
that  the  lumber  was  ordered  for  Mrs.  O^e,  and  not  for 
himself;  but  we  do  not  think  so.  It  is  true  the  first  order 
requests  Wilson  to  furnish  a  portion  of  the  lumber  ^for 
Mrs.  OUve!^  It  is  very  commonly  the  case  that  an  order 
for  goods  shows  that  they  are  designed  for  some  other  per* 
son  than  the  drawer.  An  agent  must  disclose  his  agency 
to  the  person  with  whom  he  deals,  otherwise  he  will  be 
held  liable  as  a  principal  Possibly  it  may  be  inferred 
from  the  language  of  the  orders,  that  Wilson  had  some 
knowledge  of  the  benevolent  object  in  which  Merrill  was 
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lf«7  Tcm,  engaged,  but  there  is  nothing  to  juBtify  the  inference  that 

^^*^'      he  was  expected  to  famish  the  lumber  as  a  gratuity,  nor 

UoKmmmjjk  that  he  gave  credit  to  any  other  person  than  Merrill  tat  it. 

Hin.       The  £act  that  the  lumber  was  carried  free  of  charge  shows 

that  the  railroad  company  contributed  to  the  object,  but 

does  not  strengthen  the  defence. 

The  judgment,  however,  must  be  reversed.    The  plain* 
ti£f  offered  no  proof  of  the  value  of  the  lumber. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  6cc 
J.  L.  Keicham^  ioi  the  plaintiff 


McKernan  v.  Hitb  and  Another. 

To  render  the  asaignment  of  a  patent  yalid,  under  the  act  of  oongrees  i^proTod 
July  4, 1836,  it  ii  not  essential  that  it  shall  liare  been  recorded. 

Tiimdas,        APPEAL  from  the  Grant  Court  of  Common  Pleas. 

GooKiNs,  J. — MeKenumj  as  the  assignee  of  Parker j 
brought  an  action  before  a  justice  of  the  peace,  against 
BUe  and  Inmanj  on  a  promissory  note.  On  appeal  to  tiie 
Common  Pleas  there  was  a  trial  and  judgment  for  the 
defendant. 

The  defence  set  up  was,  that  the  note  was  given  to  com- 
inromise  a  claim  set  up  against  the  makers,  for  the  infringe- 
ment  of  a  patent  right  which  Parker ^  the  payee,  alleged  he 
held  as  assignee;  and  that  his  deed  of  assignment  had  not 
been  recorded. 

It  was  proved  on  the  trial  that  the  person  who  took  the 
note  from  the  makers,  represented  himself  to  be  Parker^s 
agent;  and  that  he  threatened  to  sue  them  for  an  infringe- 
ment of  the  patent;  and  that  the  note  was  given  to  settle 
the  controversy.  The  deed  of  assignment  to  Parker  was 
proved;  but  there  was  no  evidence  that  it  had  been  re- 
corded. 
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ItwasheldbythisConrtinJa^g^n^Y.  £^on^9  4Black£   Hay  Temi, 
182,  that  nnder  the  4th  sectioii  of  the  act  of  congress  of      1855. 
February  21,  1793,  the  recording  of  the  assignment  of  a  McExritah 
patent,  in  the  office  of  the  secretary  of  state,  was  essential       Bin. 
to  the  validity  of  the  assignee's  title.     See  also  MuUikin  v. 
Latchenij  7  Blackf.  136.    The  language  of  that  statute  is 
as  follows:   *^  And  the  said  assignee,  having  recorded  the 
said  assignment  in  the  office  of  the  secretary  of  state,  shall 
thereafter  stand  in  the  place  of  the  original  inventor,  both 
as  to  right  and  responsibility,  and  so  the  assignee  of  assigns, 
to  any  degree."    1  U.  S.  Statutes  at  Large,  322,  sec  4. 

That  act  is  repealed  by  an  act  approved  My  4, 1836, 
the  11th  section  of  which  is  as  follows:  <' Every  patent 
shall  be  assignable  in  law,  either  as  to  the  whole  interest, 
or  any  undivided  part  thereof,  by  an  instrument  in  writing; 
which  assignment,  and  also  every  grant  and  conveyance  of 
the  exclusive  right,  under  any  patent,  to  make  and  use, 
and  to  grant  to  others  to  make  and  us^,  the  thing  patented, 
within  and  throughout  any  specified  part  or  portion  of 
the  United  States^  shall  be  recorded  in  the  patent  office, 
within  three  months  from  the  execution  thereol"  5  U.  S. 
Statutes  at  Large,  121. 

We  are  not  aware  that  any  construction  has  been  put 
upon  this  section  by  the  Supreme  Ck>urt  of  the  United 
States;  but  the  Circuit  Court  has  in  several  cases  held 
that  recording  was  not  essential  to  the  validity  of  the 
assignee's  titie.  PiUs  v.  WhUnumj  2  Story's  R.  609.— 
Boyd  V.  McAlpinj  3  McLean  427. — CJase  v.  Redfield^  4  id. 
526,  By  the  former  act  the  assignment  was  not  operative 
for  any  purpose,  until  recorded.  By  the  latter,  it  would  be 
valid  for  three  months  at  least,  without  recording;  and  we 
know  of  no  principle  upon  which  a  legal  titie,  once  vested, 
would,  as  between  the  immediate  parties,  be  divested  by 
an  omission  to  put  the  deed  upon  record.  In  Boyd  v. 
McAlpin  the  dt)ctrine  of  notice  of  an  unrecorded  convey- 
ance was  said  not  to  apply,  and  that  a  subsequent  as- 
signee who  first  had  his  assignment  of  the  same  right 
recorded,  would  have  priority,  whether  he  had  notice  of  the 
previous  assignment  or  not.    K  that  rule  prevails,  it  will 
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Umj  Term,  relieye  the  Babject  of  much  difficulty  which  would  other- 
^^^'  wise  result  from  the  Tending  of  patent  rights  thioughoat 
Shobt  bo  large  a  tenitory  as  the  United  SUUes.  No  doubt  there 
Scott.  ue  great  facilities  for  imposition  in  the  sale  of  these  rights; 
and  the  subject  ought  to  be  so  guarded  as  that  the  people 
may  generally  avail  themselves  of  inventions  and  improve- 
ments which  are  really  valuable,  and  at  the  same  time  be 
protected,  as  far  as  may  be,  from  fraud  and  imposition. 
We  do  not  see  that  the  subject  is  susceptible  of  any 
greater  degree  of  certainty  than  would  be  frimished  by 
reference  to  the  records  of  the  patent  office,  where  the  prior 
record  would  show  the  prior  right,  to  which  the  purchaser 
might  always  refer  before  buying.  Upon  general  princi- 
ples, as  we  have  said,  the  assigimient,  without  recording, 
would  transfer  the  right;  and  we  do  not  see  any  sufficient 
reason  for  not  applying  the  principle  here. 

The  Court  erred  in  holding  the  assignment  void  withoat 
evidence  that  it  had  been  recorded,  and  the  judgment  must 
be  reversed. 

Per  Ouriam. — The  judgment  is  reversed  Cause  re- 
manded, with  instructions  to  the  Court  of  Common  Fleas 
to  grant  a  new  trial,  with  costs  to  abide  the  event  of  the  suit 

D.  KUgore  and  J.  Brovmlee^  for  the  appellant. 

X  M.  WaUacej  for  the  appellees. 


Short  t;.  Scott. 


Where  the  rerdict  is  sappoited  by  the  weight  of  eWdeaoe,  it  is  immaterial  vbftt 

instractioiu  the  Conrt  gsTe  to  the  jury. 
In  treepass  before  a  jnstloe  of  the  peace,  under  the  B.  8. 1843,  the  desi«g«s 

laid  in  the  condnsion  of  the  declaration  constitiite  the  amonnt  of  Ae  plftin- 

tiff's  daim,  in  determining  the  jostioe's  jnzisdiction. 

Tuesday,        ERROR  to  the  WMOey  Circtdt  Court 
""*    *         Stuart,  J. — Scott  sued  Short  in  trespass,  before  a  magis- 
trate.   Trial  by  the  justice,  and  jud^ent  for  the  defen- 
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dant     8eaU  appealed  to  the  Ckcuit  Court,  where  there   May  Term, 
was  a  trial  by  jury,  and  a  yerdict  and  judgment  for  Scott      ^^^* 
for  25  dollars.    Motion  for  a  new  trial,  made  at  the  proper      8bobt 
time,  oveimledf  and  the  evidence  made  part  of  the  lecotd      Scott. 
by  bill  of  exceptions. 

From  this  evidence  we  are  satisfied  with  the  verdict. 
Hence,  the  verdict  being  right  on  the  weight  of  evidence, 
the  law  of  the  case  as  given  by  the  Gonrt  to  the  jury  is 
wholly  immateriaL  Muirhead  v.  Snyder^  4  Ind.  486.—* 
Refers  v.  Maxwell^  id.  243. 

But  there  is  another  question  in  the  case  not  free  from 
difficulty.  It  relates  to  the  jurisdiction.  The  cause  of  ac* 
tion  contains  three  counts.  The  first  is  for  killing  a  dog 
of  the  value  of  45  dollars.  The  second  is  for  killing  a  deer 
of  the  value  of  5  dollars.  The  third  is  for  killing  a  certain 
other  dog  of  the  value  of  45  doUais,  concluding  with  aHa 
enormia  against  the  peace  of  the  state,  and  to  tiie  damage 
of  the  plaintiff  of  50  dollars.  The  jurisdiction  of  justices, 
under  the  law  then  in  force,  was  limited  thus:  In  actions 
of  tort,  wherein  the  damages  demanded,  or  the  value  of  the 
property  claimed  did  not  exceed  50  dollars.  R.  S.  1843, 
p.  862. 

And  the  question  is,  did  this  cause  of  action  show  a 
want  of  jurisdiction  in  the  justice? 

In  Bainum  v.  SmaUj  4t  Ind.  R.  49,  the  very  same  ques- 
tion was  presented.  There  were,  in  that  case,  two  counts 
in  the  cause  of  action,  and  each  count  concluded  to  the 
damage  of  the  plaintiff  50  dollars.  The  C!ourt  held  that 
the  sum  demanded  being  100  dollars,  ousted  the  juris- 
diction. 

Markin  v.  Jomigtmj  3  Ind.  548,  was  an  action  of  re- 
plevin. The  cause  of  action  consisted  of  two  counts.  The 
value  of  the  property  was  laid  in  each  count  at  40  dollars. 
At  the  dose  of  each  count,  damages  were  claimed  to  the 
amount  of  20  dollars,  making  the  entire  damages  laid  40 
dollars,  a  sum  within  the  jurisdiction  of  the  justice.  But 
the  Court  held  that  the  value  of  the  property  claimed  in 
the  declaration  was  80  dollars;  and  that,  consequentiy,  the 
Court  below  had  no  jurisdiction. 
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Ma/  Tenn,  It  is  to  be  obeerved,  howerer,  of  this  latter  case,  in  dis- 
^^^'  tmction  from  Baimm  v.  SmaU^  and  the  case  at  bar,  that  in 
HAmmro  the  action  of  replevin  the  thing  itself  was  sought  to  be 
Tbs  axATB.  recovered;  the  damages  were,  in  most  cases,  merely  inci- 
dental  and  nominal  But  in  trespass  the  only  recovery 
that  could  be  had  was  damages.  In  the  replevin  suit  two 
pieces  of  property,  of  the  joint  value  of  80  ddlars,  might 
have  been  recovered.  In  Baimim  v.  Smallj  damages  to 
the  amount  of  80  dollars  might  have  been  recovered.  So 
that  there  is  no  conflict  between  those  cases,  when  the  na- 
ture of  the  recovery  is  considered.    5  Black£  357. 

In  the  case  at  bar  the  only  damages  laid  are  at  the  con- 
clusion of  the  declaration*  No  matter  what  the  proof 
might  be,  that  is  the  limit  of  the  recovezy.  ^  In  assumpsit, 
and  other  actions  sounding  in  damages  the  sum  laid  in  the 
conclusion  of  the  declaration  constitutes  the  amount  of 
the  plaintiff's  claim*"  5  Blackf.  357.  Here  the  sum  de- 
manded, and  of  course  the  limit  of  the  rig^t  to  recover, 
being  50  dollars,  we  are  of  opinion  that  the  magistrate  had 
jurisdiction. 

Per  Oturianu — The  judgment  is  affirmed  with  costs. 

W.  Marchf  for  the  plaintifil 


Hannino  v.  The  State. 


A  ckuue  in  section  S6,  p.  4S5,  S  B.  S.  165S,  was  as  fdlows :  "If  any  penon 
shall  sell  or  giye  away  intoxicating  liquor  to  any  minor,  witiiont  the  con- 
sent of  his  parent  or  guardian,"  &c.,  "he  shall  be  fined/'  &c  An  act  ap- 
proved March  4, 1858,  entitled  "an  act  to  regnlate  the  retailing  of  spiritoons 
liqnors  and  for  the  suppression  of  the  evils  tiiereftom/'  contained  the  fol- 
lowing section :  "All  laws  on  the  subject  of  retailing  intoxicating  or  spiritn- 
OQs  liquor  heretofore  enacted,  are  hereby  repealed."  Hdd,  that  this  section 
repealed  the  daose  in  the  B.  S.  1853  above  quoted. 

TuetdM,        APPEAL  from  the  Posey  Court  of  Common  Pleas. 
"^    '         Stuart,  J. — Information  in  the  Common  Pleas,  in  the 
usual  form,  for  selling  spiritnous  liquor  to  Edward  Whiie^ 
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a  minor,  without  the  consent  of  his  father,  Istiae  W.  White.  May  T«m, 
Plea,  goilty,  and  fine  6  dollars.  looo* 

The  information  is  filed  under  the  2  B.  S.,  section  26,    Hijnmo 
p.  435  (1).     It  is  insisted  that  this  section  was  repealed  Tbs  Statb. 
upon  the  coming  in  force  of  the  act  to  regulate  the  sale  of 
spirituous  liquors,  approved  March  4, 1853. 

In  Brosee  v.  The  SkUe^  the  question  presented  was  simi- 
lar to  this;  indeed  arose  on  the  clause  of  the  same  section 
(section  26)  relating  to  the  giving  or  selling  liquor  to  an 
intoxicated  person.  It  was  held  that  the  19th  section  of 
the  act  of  Marchj  1853,  repealed  the  provisions  in  2  B.  S., 
supra^  on  that  subject  (2).    5  Ind.  B.  75. 

Here  the  complaint,  based  upon  a  clause  in  the  same 
section,  relating  to  the  sale  of  liquor  to  a  minor  without 
the  consent  of  his  parent,  falls  within  the  same  rale.  The 
two  cases  can  not  be  distinguished.  See  Brosee  v.  The 
State,  5  Ind.  B.  75. 

The  judgment  of  the  Common  Pleas  can  not  be  sus- 
tained (3). 

Per  Ouriam. — The  judgment  is  reversed. 

T.  B.  Holt  and  A»  P.  Hovepj  for  the  appellant 

X  P.  Edson,  for  the  state. 

(1)  That  Boctioii  18  u  fbllowB : 

"  If  aaj  person,  by  himBelf  or  agent,  aha]!  sell  or  giTe  any  intoxicating 
liqaor  to  any  minor,  without  the  consent  of  his  parent  or  guardian,  or  shall 
scH  or  give  any  intoxicating  liquor  to  any  person,  at  the  time  in  a  state  of 
intoxication,  he  shall  be  fined  not  less  than  ^^t,  nor  more  than  fifty  dollars, 
and  in  such  prosecution,  when  the  principal  is  defendant,  the  agent  may  ba 
compelled  to  testify,  or,  when  the  agent  is  prosecuted,  the  principal  may  be 
compelled  to  testify." 

(2)  The  19th  section  is  as  follows: 

"All  laws  on  the  subject  of  retailing  intoxicating  or  spirituous  liquors  here- 
tofore enacted  are  hereby  repealed ;  but  all  offences  against  such  laws  shall  be 
punished  as  if  such  laws  had  not  been  repealed." 

(3)  The  judgments  in  the  cases  of  Brvner  r.  Tht  State  and  BradUy  t.  The 
State,  on  appeal  from  the  Poeey  Court  of  Common  Fleas,  were  rerersed,  on 
this  day,  for  the  reasons  given  in  this  case,  and  by  reference  thereto  merely; 
the  record  in  both  tiiose  cases  presenting  precisely  the  same  question  with  the 
case  in  the  text 
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Mmj  Tttm, 

*^^  Sloan  and  Othen  r.  Whitexan. 

Sloav 

WummAX,  T<>*l>fflofnTi«w,  Mftg«iMialrale,tfa«8aiiMp«noBfldioa]dbe 

I   0  4gt  who  wBnptctiei  to  the  proceeding  to«||^  to  be  i«Tiew«d;  ImttlMj^ 

1134  572  made  complafaumts  or  defendanti  ftooording  to  their  interests  in  tlie  matter 

138   1901  ^      reviewed. 

Tuetdaif,         ERROR  to  the  Fountain  Ciieait  Court 

Bayison,  Jd-~This  was  a  bill  of  levieWi  filed  in  the  Faun- 
tain  Ciicnit  Conrt  by  Jackson  Whiteman  against  Joseph  L. 
8loa$iy  John  HamiUan^  Marp  Babb^  Rose  Thomas^  Oeor^ 
Thomas  and  Ludnda  l^omas^  the  said  Mar^j  RosCj  (George 
and  lAicmda  being  the  heirs  at  law  of  one  WlUiam  'ncmaSj 
deceased.  The  object  of  the  bill  was  to  reverse  a  decree 
of  said  Fowntain  Circnit  Court,  rendered  at  its  September 
term,  1838,  in  a  snit  then  pending  in  that  Court,  wherdn 
the  said  Joseph  L.  Sloan  was  complainant  and  Jackson 
Whitemanj  the  present  complainant,  and  the  said  William 
Thomas f  then  in  life,  were  defendants. 

To  the  present  bill  there  was  a  demurrer  overruled,  and 
a  final  decree  given  for  the  complainant  below. 

The  only  ground  assumed  in  support  of  the  demurrer  is, 
that  the  heirs  of  William  Thomas  should  have  been  made 
complainants,  instead  of  defendants.  We  are  not  of  that 
opinion.  As  a  general  rule,  a  bill  of  review  ought  to  have 
the  same  parties  that  were  to  the  proceeding  sought  to  be 
reversed;  that  is,  the  same  parties  should  be  before  the 
Court;  but  we  think  they  may  be  brought  into  Court 
either  as  complainants  or  defendants,  in  accordance  with 
their  respective  interests  in  the  matter  to  be  reviewed. 

Per  Curiam. — The  decree  is  affirmed  with  costs. 

D.  Mace  and  R.  Jonesj  for  the  plaintiffs. 

W.  EL  MaUory^  for  the  defendant. 
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M»7  T«(m, 
Hunt  v,  Biob.  ^858. 

HOHT 

ERROR  to  the  Ohio  CSrcrdt  Court.  Bwb. 

Per  Ownam. — Assumpsit  by  Rice  against  Bunt  for  saw-     «t^. 
logs,  posts,  &;c.,  sold  and  delivered,  &c.    Plea,  the  general    Jime  12.' 
issue.    Verdict  for  the  plainti£    New  trial  refused,  and 
judgment. 

It  was  proved  that  Rice  took  a  pine  log  and  a  fiat4>oat 
gunnel  down  the  Ohio  liver  to  a  point  near  Hunfs  saw- 
mill,  where  be  tied  them  to  a  tree  on  the  margin  of  the 
river,  but  there  was  no  evidence  tending  to  prove  that 
Buni  received  the  property,  or  any  contract,  either  express 
or  implied,  between  him  and  Rice  respecting  it. 

It  was  also  proved  that  Rice  took  sixteen  logs  to  Ebmfs 
saw-mill  to  be  sawed  into  posts;  that  Rice  afterwards 
called  at  the  mill  and  inquired  for  his  posts,  when  SifU 
lepUed,  ^I  have  not  got  your  posts.'' 

Again,  it  was  proved  that  Ehmt  bought  of  Rice  saw- 
logs  at  16  cents  per  foot,  to  be  delivered  on  the  bank  of 
the  river,  and  to  be  paid  for  when  delivered  and  before 
taken  away.  Under  this  contract  sixty  logs  were  deli* 
vered.  A  part  of  these  logs  were  taken  away  by  Bunt. 
Rice  was  present  when  they  were  taken,  and  some  money 
was  then  paid  to  him  by  Bunty  but  how  many  logs  were 
taken,  or  what  amount  of  money  was  paid,  does  not  ap-: 
pear. 

The  above  is  substantially  all  the  evidence  in  the  cause. 
We  think  it  is  wholly  insufficient  to  support  the  verdict, 
and  that  a  new  trial  should  have  been  granted. 

The  judgment  is  reversed  with  costs.  Cause  remand- 
ed, Sec 

D.  Kelso  and  X  Wi  Oordon^  for  the  plaintifL 
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Uasf  Term, 
^^^'  The  State  v.  Moore. 


Tm  Stats 

T. 

Moon. 


It  is  no  objectioii  to  an  Indictment  for  an  oflbnce  againi t  a  tCatate  of  a  stale, 
that  the  defendant  Is  liaUe  to  punishment,  for  the  same  act,  under  a  law  of 
the  Unked  Stata. 

TWsstliiy,  APPEAL  from  tiie  Tippeeanoe  Ciiciiit  Court 

Perkins,  J. — This  was  an  indictment  against  Martm 
Moarej  charging  him  with  having,  on,  &a,  at  the  county 
of  Tippecanoe^  in  this  state,  ^nnlawfdlly  and  felonionslj, 
with  intent  tiien  and  there  to  defraud  one  John  Makar^  of 
said  county,  uttered  and  published  to  said  MaJiOTy^  6dc^ 
^  as  trae  and  genuine,  a  certain  fiedse,  forged  and  counter- 
feit instrument  in  writing,  purporting  to  be  a  certificate  of 
Oeorge  W.  Orump^  deputy  commissioner  of  pensions,  and 
purporting  to  have  been  issued  by  the  said  Oeorge  W. 
Crumpy  deputy  commissioner  of  pensions,  and  commonly 
called  a  land-warrant,  which  said  frdse,  forged  and  coun- 
terfeited instrument  in  writing  is  as  follows,  that  is  to  say." 
Here  the  instrument  was  set  out  in  luec  verba. 

The  Court,  on  motion,  quashed  the  indictment,  on  the 
ground  that  the  state  Court  had  not  jurisdiction. 

The  Court  erred  in  quashing  for  that  reason.  Admit 
that  the  defendant  would  be  liable  to  prosecution  in  the 
Courts  of  the  UmUd  SUUes^  that  fact  will  not  exclude  the 
jurisdiction  of  the  state  Courts. 

Congress  has  the  exclusive  power  to  legislate  on  the  sub- 
ject of  coining  money,  &c.,  and  counterfeiting  the  national 
coin  is  punishable  in  the  Courts  of  the  United  States;  yet 
the  Supreme  Court  of  the  United  States  has  decided  that 
state  laws  providing  for  punishing  the  same  offence  when 
practised  in  defrauding,  or  attempting  to  defraud,  their 
own  citizens,  are  valid;  that  those  guilty  may  be  punished 
in  the  state  Courts  for  violating  the  state  laws,  and  in  the 
United  States  Courts  for  violating  the  laws  of  the  United 
States;  and  that  it  is  no  objection  that  the  individuals  are 
thus  punished  twice  for  the  same  offence,  the  punishments 
being  severally  inflicted  by  separate  jurisdictions.  Fax  v. 
The  State  of  Ohio,  4  How.  (U.  S.)  R.  610. 
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So  the  same  Court  held,  in  Moore  v.  The  People  of  lUi-  May  Tem, 
noisj  14  How.  (U.  S.)  R.  13,  that  a  state  may  pass  a  law      ^^^' 
prohibiting  her  citizens  from  harboring  fogitive  slaves,  as     £hglibh 
matter  of  state  policy,  and  punish  criminally  the  violation  Tbb  Boabd 
of  the  statute,  notwithstanding  the  party  would  also  be  ^J  '^^i^. 
punishable  under  the  act  of  congress.  aha  Asbwrt 

So,  m  this  case,  a  state  may  pass  laws  punishing  acts 
of  foi^ry  practised  in  defirauding  her  own  citizens  by 
means  of  any  forged  instrument,  as  this  state  has  done, 
and  may  punish  the  violator  of  the  law,  although  he  may 
be  again  prosecuted  by  the  general  government  for  vio- 
lating her  laws  by  the  same  act  which  violated  the  law 
of  the  state.  In  other  words,  a  party  in  committing  a 
wrongftd  act,  may,  by  one  act,  violate  the  laws  of  two 
governments,  and  render  himself  amenable  to  both. 

In  regard  to  legislation  upon  the  subject  of  fugitive 
slaves,  it  was  thought  the  case  of  Prigg  v.  Peimsylvama^ 
16  Peters  539,  had  decided  the  right  to  be  exclusively  in 
congress;  hence  the  decision  in  DonneU  v.  The  State^  3 
Ind  R.  480,  and  Degamt  v.  Michael,  2  id.  396.  The  case 
of  Moore  v.  3%e  People  of  Illinois,  supra,  holds  differently, 
and  under  it  we  make  this  decision,  which  overrules  Don^ 
nell  V.  The  Slate  and  DegaaU  v.  Michael,  supra. 

On  these  questions  we  have  only  to  follow  the  decisions 
of  the  Supreme  Court  of  the  United  States. 

Per  Curiam, — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c 

L.  Wallace  and  W.  F.  Lane,  for  the  state. 

jS  &  Lane,  8.  G  Willson,  R.  C.  Gregory  and  JL  Jones, 
for  the  appellee. 


English,  Administrator,  v.  Thb  Boabd  of  Trustees  of 
THE  Indiana  Asburt  University. 

The  eecretaiy  of  a  priyata  corporation  drew  a  draft  upon  the  treaBurer  for  the 
payment  of  a  certain  sun  for  work  done  hj  the  drawee;  but  the  draft  did 
not  ipediy  iriken  It  shonld  be  payaUe. 
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M»f  Term,    BM,  tliat  h  oovU  mot  dimw  Inleraet  till  then  mm  a  denund  oa  tli*  i 
1859.  *a<l  *  nAual  of  pajmcnt 

~~~ HM,  also,  that  the  drcnmstanoe  that  tilie  drawee  had  been  told  by  a  person 

JSHOU8K         connected  with  the  corporation,  but  not  with  the  treasory  department,  Ami 
Thb  Boabd      there  were  no  ftmde  on  hand,  did  not  dispense  wiA  the  mecjessltj  of  socb 
OF  TavBTaas     demand. 
09  THB  Iimi- 

AVA  ASBUBT 

Uhivbbsitt.      appeal  from  the  Marian  Circuit  Coort 
TVeMliiy,         Perkins,  J.-— Action  on  an  inatnim^it  of  writing  as 
follows: 

'«No.  360«  $269  20.  Aidiana  AOmry  Vkivergiig,  secre- 
tary's office,  Greencasile,  Indiana^  April  25,  1840.  The 
treasurer  of  bidxcma  Asbwy  Dnhersify  will  pay  to  Tisdale 
Btdn  the  sum  of  two  hundred  and  sixty-nine  doUan  and 
twenty  cents,  for  carpenter  work*  By  order  of  the  super- 
intendent.    Thomoi  Robinson^  secretary  L  A.  U!* 

The  suit  is  by  EngUsh^  administrator  of  Jiicfti,  who  has 
deceased* 

Judgment  in  the  Circuit  Court  for  the  plaintiff  for  tlie 
amount  of  the  order,  with  interest  added  from  the  1st  of 
September  J 1852,  to  the  date  of  the  judgment. 

The  plaintiff  below  tiunks  he  was  entitied  to  interest 
from  the  date  of  the  ovder,  and  appeals  to  this  Court  to 
obtain  it. 

It  is  doubtful,  we  will  rcmark,  whether  hb  complaint 
was  sufficient  to  entitie  him  to  any  judgment;  see  Spa$9g^ 
ler  ▼•  McDcmiel^  8  Ind.  R.  275 ;  but  as  no  question  haa 
been  made  upon  it,  we  shall  make  none. 

On  receiving  this  order,  it  was  the  duty  of  IRdKy  to  pre- 
sent  it  to  the  treasurer  of  the  university  for  acceptance  or 
payment  in  a  reasonable  time.  The  Wardem  and  Vestry^ 
men  of  St.  James  Church  v.  Moore  et  aLj  1  Ind.  R.  289. 

It  was  not  presented  to  that  officer  till  September y  1852; 
and,  for  this  reason,  interest  was  not  allowed  below. 

The  excuse  for  fiedling  to  present  is,  that  the  hc4der, 
Hides  J  was  told  by  another  person  connected  with  tiie  uni- 
versity, but  not  with  the  treasury  department,  that  there 
were  no  funds  on  band.  This  is  no  excuse.  Had  the 
demand  been  made,  the  proper  officer  might  have  pro- 
vided the  funds.    Till  a  demand  and  rcftisal  of  payment. 


OF  THE  STATE  OF  INDIANA.  439 

we  think  ihe  order  would  not  neoessanly  draw  interest  Hay  Tcnn, 
CSIAty)  in  his  work  on  Bills,  says,  "the  drawer  or  indorser      ^^^' 
of  a  bill,  or  indorser  of  a  note,  is  only  liable  to  pay  inte-    Dbtsigk 
rest  fiN>m  the  time  he  receives  notice  of  the  dishonor.''  Xm  Btats 
^If,  at  the  time  the  bill  fedl  due,  there  be  no  person  legally      ^a»« 
autiioiized  to  receive  it,  as  if  the  holder  be  dead  intestate, 
and  administration  be  not  taken  out,  even  the  acceptor 
shall  be  chai^^ed  with  interest  only  firom  the  time  the  ad- 
ministrator demands  payment  of  the  principal."    Chitty 
on  Bills,  665.    "  When  interest  is  made  payable  by  the 
bill,  &C.,  itself,  there  is  no  doubt  of  its  being  recoverable 
as  a  debt.    In  other  cases  it  is  recovered  only  as  damages 
for  breach  of  contract;  cmd  in  such  other  cases  the  jury 
are  not  bound  to  give  it.    If  they  should  be  of  opinion 
that  the  delay  of  payment  has  been  occasioned  by  the 
de&ult  of  the  holder,  they  may  refuse,  but  otherwise  they 
are  bound  to  find  a  verdict  for  interesf    li.  668. 

Per  Ouriam, — The  judgment  is  affirmed  with  costs. 

T.  CL  W.  Sale  and  /•  Broum^  for  the  appellant. 

&  TandeSy  for  the  appellees. 


Dbtrick  v.  The  State  Bank. 

H  b  not  iBQoinbeol  upon  a  sheriff  to  Itfrj  upon  the  pexBonal  property  of  ths 
ezecation-debtor  before  prooeeding  to  levy  upon  real  estate,  if  Hie  penonal 
propertj  is  so  incombeied  that  it  wovld  probably  produce  notiilng  npon  the 
execation. 

APPEAL  from  the  Marian  Circuit  Court  mdn€»dajf, 

GtooKiNS,  J^ — Detrick  filed  a  bill  in  chancery  against  the 
state  bank,  the  object  of  which  was  to  set  aside  a  levy 
made  by  tiie  bank  of  an  execution  from  the  Jtforum  Circuit 
Court)  upon  a  lot  owned  by  the  plaintiff,  and  to  enjoin 
the  bank  from  selling  it.    A  temporary  injunction  was 
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Maj  TMm»  allowed,  which,  on  the  final  hearing,  was  dissolyed,  and 
^Q*^      the  bill  was  dismiflsed    Detridc  proeecntes  this  appeaL 
Dbtbiok        On  the  18th  of  October^  1847,  the  bank  obtained  a  jndg- 

Ths  St^tb  ment  against  John  Cainj  in  the  Marten  Circuit  Court  On 
^^""K*  the  24th  of  Aprils  1849,  Cbtn,  being  the  owner  of  the  lot 
in  question,  conveyed  it  to  one  Lessnuinj  and  through 
other  conveyances  the  title  was  transmitted  to  Detridc 
The  bank  sued  out  an  execution  on  said  judgment,  Sep- 
tember  26, 1851,  which  was  levied  on  the  lot,  and  it  was 
advertised  by  the  sheriff  to  be  sold  on  the  29th  day  of  No' 
vember.  There  was  then  due  on  the  judgment  about  450 
dollars.  The  bill  states  that  Cainj  at  the  time,  had  per- 
sonal property  subject  to  execution,  sufficient  to  satisfy  the 
debt,  and  gives  a  schedule  of  it.  It  alleges  also  that  the 
lot,  when  purchased  firom  CkUn^  was  unimproved;  that  the 
consideration  paid  for  it  was  134  dollars;  that  lasting  and 
valuable  improvements  have  been  made  upon  it,  worth 
500  dollars.  It  prays  an  injunction  to  prevent  the  sale  of 
the  lot,  and  also  to  prevent  the  sale  of  the  improvements. 

The  answer  admits  the  title  of  Cain  and  the  plaintiff's 
claim  to  the  lot,  the  judgment,  execution  and  levy;  and 
insists  upon  the  Uen  of  the  judgment  upon  the  lot  as  the 
property  of  Cain,  It  states  that  the  sheriff^  before  levying, 
demanded  property  of  CSom,  who  refused  to  turn  out  any, 
and  declared  he  had  none.  It  denies  that  Cain  had  per- 
sonal property  subject  to  the  execution,  sufficient  to  satisfy 
it  It  admits  that  he  had  such  property,  but  alleges  that 
it  was  mortgaged  to  W.  H,  TalboU  to  its  full  value,  who 
was  entitled  to  the  possession  of  it.  The  situation  and 
value  of  this  personal  property  form  the  principal  subject 
of  inquiry. 

It  appears  from  the  evidence,  that  at  the  time  of  the 
issuing  of  the  execution,  Cain  was  the  keeper  of  a  hotel 
in  Indianapolis^  called  the  ^  Capital  House^^  which  had  for- 
merly been  kept  by  Cain  and  TalboU^  as  partners,  holding 
the  property  under  a  lease  firom  JC  P.  Drake.  Their  part- 
nership was  dissolved  on  the  13th  of  February^  1851,  when 
TaJboU  sold  his  interest  in  the  lease  and  furniture  to  Cbtn, 
Drake  accepting  Cain  as  his  tenant,  and  releasing  Talbott 
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from  the  covenants  in  the  lease.     Cainj  at  the  same  time^  Msy  Tens, 
executed  a  mortgage  to  TalboU  upon  the  funutnie  in  the      ^-Q^* 
^Capital  House^^  to  secure  the  payment  of  the  following    Dbtricx 
notes:    One  for  800  dollars,  due  one  year  after  date;  one  thb  Statb 
for  700  dollars,  due  two  years  after  date;  one  for  600  dol-      ®^**- 
lars,  due  three  years  after  date;  and  one  for  141  dollars 
and  93  cents,  due  three  months  after  date;  and  also  to  in- 
demnify TatboU  against  the  debts  of  the  partnership,  which 
were  to  be  paid  by  Cain, 

TalboU  testifies  that  the  property  mentioned  in  the  mort- 
gage was  worth  4,000  dollars;  that  the  amount  secured  by 
the  mortgage  was  about  3,300  or  3,400  dollars,  exdusive 
of  the  rent  of  the  house;  that  Cain  fedled  to  pay  the  part* 
nership  debts,  and  he  was  called  upon  by  most  of  the  cre- 
ditors for  payment;  and  that  he  was  sued  upon  one  of 
them,  after  October  2, 1851,  and  some  were  not  paid  before 
Jamuiry  or  Fehnux/ryy  1852,  but  Cain  ultimately  paid  them 
aU';  that  on  the  1st  of  November^  1851,  the  rent  due  on  the 
hotel  was  about  800  dollars;  that  the  note  of  141  dollars 
and  93  cents,  was  paid  in  boarding  himself  and  his  family, 
and  persons  in  his  employ,  from  May  to  November^  1851. 
He  stated  that  if  the  property  had  been  seized  on  execu- 
tion, he  would  probably  have  repleyied  it,  and  that  when 
seized  by  Drake  by  virtue  of  a  distress  for  the  rent  of  the 
^Capital  Housed  he  did  replevy  it,  but  that  an  arrange- 
ment was  made  between  himself  and  Drake  for  their  joint  | 
benefit;  and  it  appeared  that  the  property  was  formally 
advertised  and  sold  about  the  first  of  January^  1852,  and 
was  bought  by  Drake  for  2,300  dollars,  but  that  an  ar- 
rangement had  been  previously  made  to  sell  it  to  D.  i). 
iSZoon,  who  was  to  succeed  CcAn  in  the  hotel,  for  4,500 
dollars,  and  the  sale  to  Drake  was  merely  to  dear  the 
title. 

After  the  filing  of  the  biU  and  answer,  the  plaintiff,  by 
a  separate  amendment,  stated  that  on  the  25th  of  JDe cem- 
her^  1851,  he  furnished  the  defendant  with  a  list  of  the 
property  in  Cain^s  possession,  induding  the  lease  of  the 
house,  and  requested  the  defendant  to  levy  upon  it,  or  to 
permit  the  plaintiff  to  have  it  done  at  his  own  risk  and 
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May  Tttn,  expense,  whioh  was  Teased.    The  famishing  of  the  list, 

1^^*      and  the  offer  to  have  the  execution  levied  at  the  plaintiff's 

Dsraicx    risk  and  expense,  were  proved    It  was  also  proved  that 

Tm  Statb  the  Marion  Circnit  Gonrt  was  in  session  firom  December 

^^"*      8, 1851,  to  February  9,  1852,  the  object  of  which  was  to 

show  that  the  levy  might  have  been  set  aside  by  a  moti<m 

in  that  Court 

By  the  383d  section  B.  8. 1843,  p.  744,  Ihe  interest  of 
the  mortgagor  in  mortgaged  personal  property  is  made 
sabject  to  execntion;  and  tiie  purchaser  succeeds  to  the 
rights  of  the  mortgagor  in  respect  to  possession  and  re- 
demption, which  leads  us  to  inquire  whether  Cam  had  an 
interest  in  this  property  that  would  have  been  available, 
had  it  been  taken  in  execution. 

TaJboU  estimates  its  value  at  4,000  dollars.  He  proves 
also  that  it  was  sold  at  private  sale  to  SZoon,  who  was  to 
take  the  ""Capital  Ecmser  for  4^500  dollars.  It  is  possible, 
though  highly  improbable,  that  the  property,  if  taken  and 
sold  upon  execution,  all  liens  upon  it  having  been  waived, 
would  have  produced  that  sum.  It  was  sold  to  Soon  in  a 
body,  for  the  use  of  the  hotel,  at  tiie  instance  of  Drake  and 
TaUwUj  who,  by  the  sale,  discharged  it  of  all  liens.  Had 
it  been  seized  and  sold  on  execution,  it  would  have  been 
sold  subject  to  the  lien  of  Talbotfs  mortgage.  The  pui^ 
chasers  would  not  have  obtained  possession  of  the  pro* 
perty,  because  there  was  a  condition  in  the  mortgage,  that 
if  at  any  time  TalboU  should  think  it  impcoiant  for  his  se- 
curity to  sell  the  property,  he  might  take  the  same  into  his 
possession,  and  proceed  to  sell  it  to  satisfy  the  debts  and 
liabilities,  whether  due  or  not,  which  it  can  not  be  doubted 
would  have  been  enforced,  had  there  been  an  attempt  to 
sell  it  on  execution.  Had  the  property  been  brought  to 
sale,  under  these  circumstances,  we  can  not  think  it  would 
have  produced  the  sum  of  4,000  dollars. 

The  liens  upon  the  property  are  stated  by  TalbaU  to 
have  amounted  to  3,300  or  3^00  dollars,  the  medium  of 
which  is  3,350  dollars,  of  which  none  had  been  paid,  so  far 
as  the  evidence  shows,  except  the  note  of  141  d<dlai8  and 
03  cents,  due  to  TalboU  when  the  bill  was  filed    The  ap- 
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pellant  assumes  that  the  partnership  debts  of  Cain  and  ^^y  'I'^nn, 
TalboU  bad  been  paid,  when  the  execution  issued.     Toi-      ^^^* 
botts  is  the  only  testimony  on  the  snbject,  and  it  does  not    Bbtbick 
sustain  that  assumption.     He  states  that  some  of  those  Thb  State 
debts  were  not  paid  before  Jamtary  or  Februa/ry^  1852,  but      B^^»- 
does  not  fix  the  date  of  the  payment  of  any  of  them. 

There  was,  then,  after  deducting  the  small  note,  3,200 
dollars,  besides  the  rent  of  the  house,  for  which  the  pro* 
perty  was  held  at  the  time  of  the  levy,  and  TdlboU  testi- 
fies that  there  were  800  dollars  of  rent  in  airear  on  the  1st 
of  November^  1851.  The  appellant  insists  that  only  one 
year's  rent  was  held  by  the  landlord's  lien,  which  he  esti- 
mates at  630  dollars.  The  statute  provides  that  when 
property  is  seized  by  execution,  on  which  any  landlord  has 
a  Hen  for  rent,  the  officer  shall  pay  him  from  the  proceeds 
of  the  sale  the  amount  so  due,  not  exceeding  one  year's 
rent  B.  a  1843,  p.  829,  sec  214.  It  is  true  that  is  the 
extent  of  the  claim  which  Drake  could  have  enforced;  but 
it  was  covered  by  TaJbotPs  mortgage.  It  was  a  partner^ 
ahip  debt,  and  TalboU  was  not  released  from  the  covenants 
of  the  lease  until  the  15th  of  February.  The  whole  amount 
of  800  dollars  must,  therefore,  be  considered  an  incum- 
brance, and  the  amount  must  be  set  down  at  4,000  dollars. 

EUioU^  a  witness  for  the  defendant,  testified  that  he  con- 
sidered the  lease  of  the  ^  Capital  House^^  worth  700  dollars 
above  the  rent,  and  says  he  would  have  given  that  amount 
for  it.  TalboU  testified  that  he  thought  it  worth  nothing. 
EllioU  was  a  hotel  keeper,  and  TalboU  had  been  one  under 
this  lease.  He  had,  at  least,  equal  opportunities  of  know- 
ing its  value,  and  we  can  not  say  that  there  is  any  prepon- 
derance of  evidence  as  to  this  item  in  favor  of  the  appel- 
lant. The  statement  of  what  one  would  or  would  not 
give  for  property,  although  it  doubtless  influences  his  opin- 
ion in  regard  to  its  value,  furnishes  a  very  uncertain  crite- 
rion, and  is  not  strictly  admissible  as  a  rule  of  evidence. 
Every  one's  private  circumstances  and  wants  influence 
him  in  respect  to  what  he  might  be  induced  to  give  or 
withhold  for  certain  property.  Mr.  ElUoU^  with  a  view 
to  keeping  a  hotel,  might  have  been  willing  to  give  700 
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Uaj  Tom,   doUan  for  this  lease,  but  nobody  knew  that,  until  his  de- 
^^*^*      position  was  taken,  long  afterwards,  so  far  as  appears. 


Howard  No  weight  can,  therefore,  be  given  to  that  drcomstance. 
Turn  Stats.  Considering  the  situation  of  this  property,  even  had  it 
been  sold  on  execution,  we  do  not  think  Cain  is  shown  to 
have  had  an  interest  in  it  that  would  have  been  of  any 
value.  But  there  is  no  probability  that  it  would  have  been 
sold,  had  it  been  seized.  The  claims  of  TalbaU  and  Drake 
upon  it  would,  without  doubt,  have  been  interposed  to 
prevent  a  sale,  had  it  been  levied  tipon.  Nor  is  it  shown 
that  the  plaintiff  has  lost  anytliing  by  the  refusal  of  the 
bank  to  give  him  the  control  of  the  execution.  It  is  there- 
fore unnecessary  to  consider,  whether  he  was  bound  to 
tender  an  indemnity  before  he  could  daim  the  control  of 
process  which  would  certainly  have  involved  the  party  in 
litigation.    Such  is  the  usual  course. 

The  question  discussed  by  the  parties  is,  whether  the 
bank  should  not  have  been  enjoined  from  selling  the  im- 
provements upon  the  lot  That  question  does  not  arise 
in  this  record.  The  levy  sought  to  be  enjoined  was  upon 
the  lot.  These  improvements  were  made  by  the  grantees 
of  Cbtn,  vdth  constructive  notice,  at  least,  of  the  lien  of 
the  judgment,  and  if  they  remain  there  until  the  lot  is  sold, 
it  will  be  a  question  between  Detrick  and  the  purchaser, 
as  to  their  respective  rights,  which  we  will  not  anticipate. 

Per  Curiam^ — The  decree  is  affirmed  with  costs. 

X  L.  Ketckamj  for  the  appellant. 

O.  K  Smith  and  &  Yandes^  for  the  appellee. 


6         444 

170         128 


Howard  v.  The  State. 


UDder  the  act  of  1858  "to  regulate  the  retaHing  of  epiriliioiiB  Uqnora,  and  for 
the  Buppression  of  the  eyilB  arising  therefrom/'  it  was  not  neoeesary  that  a 
honse  or  place  wherein  spiritaons  liquors  were  sold  or  hartered,  ftc,  withont 
Ucense,  in  a  less  quantity  than  a  gallon,  &c.,  should  be  kept  in  a  disoideriy 
manner,  in  order  to  make  it  a  nnisanoe. 
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Infonnftdon,  under  said  act»  alleging  that  the  defendant,  on,  Ac.,  at,  Ac.,  not    May  Term, 
being  lioenoed  to  yend  spiritooas  liquors  hj  retail,  did  keep,  &c.,  a  certain       1855. 

house,  wherein  spirituous  liquors  were  sold,  &c.,  in  less  quantities,  &c.,  in  a 

disorderly  manner,  constituting  a  public  nuisance,  &c.    The  affidavit  did      HO^'^m> 
not  allege  that  the  house  was  kept  in  a  disorderly  manner.   Htid,  on  motion  Thb  8tatb. 
to  quash,  that  the  Tariance  was  immaterial. 

The  15th  section  of  said  act  does  not  UnUt  the  provisions  of  the  act,  in  regard 
to  nuisances,  to  licensed  houses,  but  extends  them  to  such  houses. 

An  information,  under  the  R.  S.  1852,  for  maintaining  a  nuisance,  need  not 
describe  the  predse  locality  of  the  nuisance. 

Section  9  of  the  act  for  the  punishment  of  misdemeanors,  (2  B.  S.  1858, 
p.  429,)  allows  the  Court  to  order  the  removal  of  a  nuisance  or  not,  at  its 
discretion ;  and,  in  case  of  such  order,  which  must  always  be  based  upon 
the  testimony  given  at  the  trial,  the  Court  is  competent  to  make  the  direc- 
tion for  its  removal  specific  enough  to  guide  the  officer  in  the  discharge  of 
his  duty. 

A  motion  in  arrest  of  judgment  will  not  lie  for  the  improper  admission  or 
exclusion  of  evidence  nor  for  the  improper  giving  or  refusal  of  instructions. 

APPEAL  from  the  Decatur  Cotirt  of  Common  Pleas.       Wednesday, 

GooKiNS,  J. — This  was  a  prosecation  under  the  17th 
section  of  the  act  of  1853,  (p.  89,)  on  the  subject  of  vend- 
ing spirituous  liquors.  The  defendant  moved  to  quash 
the  information.  The  motion  was  overruled,  which  is  as- 
signed for  error. 

The  information  states  that  the  defendant,  on,  &c.,  at, 
&C.,  not  being  licensed  to  vend  spirituous  liquors  by  retail, 
did  keep  and  maintain  a  certain  house  wherein  spirituous 
liquors  were  sold  on  said  day,  in  less  quantities  than  one 
gallon,  (not  for  medical  purposes,  &c.,)  in  a  disorderly  man- 
ner, constituting  a  public  nuisance,  &c. 

An  objection  taken  to  the  information  is  that  it  does 
not  follow  the  affidavit.  The  only  difference  between  the 
affidavit  and  the  information  is,  that  the  former  does  not 
charge  that  the  house  was  kept  in  a  disorderly  manner. 
That  charge  was  unnecessary,  and  the  affidavit  and  in- 
formation would  have  been  good  without  it.  By  the  17th 
section,  all  houses  and  places  wherein  spirituous  liquors 
are  sold  or  bartered,  directiy  or  indirectiy,  without  license^ 
in  a  less  quantity  than  one  gallon,  are  declared  to  be  com- 
mon and  public  nuisances.  It  is  not  necessary  that  they 
should  be  kept  in  a  disorderly  manner  to  make  them 
such. 
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Hay  Term,       Another  position  assumed  is,  that  no  oflfenee  is  charged, 

*^*^      because  the  15th  section  of  the  act  limits  its  provisions, 

HowAw     in  regard  to  nuisances,  to  licensed  houses.     That  sec- 

The  Staxm.  tion  is  as  follows :  ^  The  provisions  of  this  act  in  regard 
to  disorderly  houses,  and  their  punishment  as  nuisances, 
and  penalties  against  the  keepers  thereof,  shall  apply  to 
persons  to  whom  licenses  to  retail  spirituous  liquors  shall 
have  been  legally  granted,  during  the  term  for  which  they 
shall  have  been  granted."  The  appellant  supposes  that 
this  section  limits  the  provisions  of  the  act,  in  regard  to 
nuisances,  to  licensed  houses.  We  do  not  think  it  limiU^ 
but  that  it  extends  them  to  licensed  houses.  The  9th  sec- 
tion declares  that  all  places  wherein  spirituous  liquors  are 
retailed,  if  kept  in  a  disorderly  manner,  shcdl  be  deemed 
common  nuisances.  The  17th  section,  as  we  have  seen, 
declares  them  nuisances,  without  regard  to  the  manner  in 
which  they  are  conducted,  if  unlicensed.  There  is  a  dif- 
ference in  the  penalty  in  the  two  cases.  If  kept  in  a  dis- 
orderly manner,  the  lowest  fine  is  25  dollars ;  if  not,  the 
fine  may  be  as  low  as  10  dollars. 

A  farther  objection  taken  to  the  information  ia,  that  it 
does  not  point  out  the  particular  locality  of  the  house  in 
which  the  liquors  were  sold.  This  objection  is  founded 
on  the  9ih  section  of  the  act  for  the  punishment  of  misde- 
meanors, (2  B.  S.  1852,  p.  429,)  providing  that  on  convic- 
tion of  nuisance,  the  Court  may  order  the  nuisance  to  be 
removed.  That  is  not  a  necessary  part  of  the  judgment 
The  Court  may  order  its  removal  or  not,  at  its  discretion ; 
and  in  case  of  such  order,  which  must  always  be  based 
upon  the  testimony  given  at  the  trial,  the  Court  is  com- 
petent to  make  the  direction  for  its  removal  suffidenily 
specific  to  guide  the  officer  in  the  discharge  of  his  duty. 
A  description  of  the  precise  locality  is  no  necessary  part 
of  the  information. 

The  motion  to  quash  the  information  was  correctly 
overruled. 

Upon  the  plea  of  not  guilty  there  was  a  verdict  for  the 
state,  upon  which  the  defendant  moved  in  arrest  of  judg- 
ment, assigning  as  reasons  therefor  the  improper  admis- 
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don  and  exolnsion  of  evidence,  and  the  improper  giving  l^r  l"*™* 
and  refosai  of  instractionB.    The  motion  was  overroled,      ^^^' 
upon  which  the  defendant  tendered  a  bill  of  exceptions      Wslls 
setting  out  the  evidence  and  instructions.     The  reasons     Wells. 
assigned  would  have  been  proper  on  a  motion  for  a  new 
trial,  but  they  have  nothing  to  do  with  a  motion  in  arrest 
of  judgment 

Per  Owriamu — The  judgment  is  affirmed  with  costs. 

J.  Oavin  and  J,  R.  CaverdUlj  for  the  appellant. 

M*  X  WiUiams^  for  the  state. 


Wells  v.  Wblls. 


A  minor  attains  to  twenty -one  yean  of  age  on  the  daj  preceding  the  twenty* 

first  anmyersarj  of  his  birth. 
A  decree  against  an  infiint,  without  notice  and  without  eyidence,  is  enoneons. 

ERROR  to  the  Marion  Circuit  Court  Wednaday, 

Stuart,  J^ — Welby  the  father,  filed  his  bill  in  chancery  "* 
against  WellSj  the  son,  an  infant,  in  September^  1884,  al- 
leging that  he  had  purchased,  with  his  own  money,  cer- 
tain lands  in  Marion  county,  in  the  name  of  his  son,  and 
praying  that  the  title  thus  nominally  placed  in  the  infant 
son  might  be  vested  in  him.    Decree  accordingly. 

Counsel  seem  to  be  mistaken  in  asserting  that  the  bill 
was  filed  and  the  decree  rendered  the  same  day.  The  bill 
was  filed  September  23, 1834,  and  on  that  day  a  guardian 
ad  litem  was  appointed.  The  answer  of  Calvin  Fletcher^ 
guardian  ad  Ktem^  was  filed  October  2, 1834,  and  the  de- 
cree then  passed. 

It  no  where  appears  that  there  was  any  process,  or  any 
evidence.  These  are  the  errors  assigned.  They  are  clearly 
sufficient  to  reverse  the  case ;  drain  v.  Parker^  1  Ind.  R. 
374 ;  provided  WeUsj  the  son,  has  shown  himself  to  be  in 
a  position  to  avail  himself  of  them. 
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May  Term,       We  attach  no  importance  to  the  admissionB  improvi- 

_«___  dently  made  for  him  by  his  gaardian  ad  Ktem.    But  there 

FoftSLAWDBK  are  other  considerations  affecting  his  right  to  bring  error 

HxcKB.      npon  which  we  were  not  at  first  so  clear.    The  bill  alleges 

that  the  land  was  entered  in  January^  1832 ;  that  the  son, 

E.  JR.  WellSy  was  at  the  time  of  filing  the  bill  "only  six 

yecurs  old.''     If  from  this  statement  we  fix  his  birth-day  at 

September  23,  1828,  he  was  of  age  September  22,  1849. 

That  was  the  date  of  the  removal  of  the  disability.    From 

that  date  he  had  five  years  to  bring  enror.     The  transcript 

was  filed,  and  errors  assigned  in  this  Court,  November  12, 

1853.     So  that  he  is  entitled  to  his  writ  of  error,  however 

reluctant  Courts  may  justly  be  to  open  adjudications  of 

such  long  standing. 

But  as  the  decree  was  rendered  without  notice  to  the 
infant,  and  without  evidence,  it  must  be  reversed. 

We  intimate  no  opinion  as  what  will  be  the  effect,  if 
any,  of  the  reversal  on  subsequently  acquired  titles. 

Per  Owriam. — The  decree  is  reversed  with  costs.  Cause 
remanded,  dec 

D.  McDonald^  W.  A.  McKenzie  and  W.  Henderson^  for 
the  plaintiff 


FoRELANDER  V.  HicKS,  Administrator. 

If  at  a  sale  of  land  upon  execntion,  the  execatioii-plaixitlflr,  hy  frandnleiitlT 
repcesenting  that  he  is  bojiDg  for  the  parpoae  of  allowing  the  defendant  lo 
redeem,  preyento  compedtion,  and  pnrcfaasee  the  land  at  a  price  greatly 
below  its  yalae,  the  defendant  may  hare  the  sale  set  aside. 

Where  there  are  judgments  of  different  dates  against  a  debtor,  in  feror  of  the 
same  creditor,  he  has  a  right  to  applj  any  rolontary  payment  to  whicheTer 
judgment  he  chooses. 

Where  eyidence  was  necessary  to  anthorize  a  judgment  of  the  Guniit  Court, 
it  wHl  be  presumed,  in  the  absence  of  a  bill  of  exceptions  disdosiog  the 
contrary,  that  the  Court  proceeded  npon  proper  OTidenoe. 
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ERROR  to  the  Johnson  Circuit  Ck)urt  M»y  Term. 

Stuart,  J- — This  is  a  petition,  seemingly  in  the  nature       ^^^' 
of  a  proceeding  in  chancery,  to  set  aside  a  sheriff's  sale.  ^Sovklaxvkk 
Decree  according  to  the  prayer  of  the  petition.  Hiokb. 

The  proceedii^g  was  had  in  1852,  while  the  old  practice 
was  still  in  force.  What  would  have  been  its  fate  on  de-  ^JtSk  ' 
murrer,  or  on  motion  in  arrest  of  judgment,  is  not  now  a 
question.  These  tests  of  its  sufficiency  were  not  applied. 
Though  the  language  of  the  petition,  ^  your  orator,''  &C., 
indicates  in  the  mind  of  the  pleader  a  bill  in  chancery, 
it  may  perhaps  be  better  designated  as  a  proceeding  by  * 
notice  and  motion.   , 

It  appears  that  Forelander  recovered  against  Harring^ 
ton  three  judgments  at  law,  of  the  following  dates  and 
amounts,  viz.,  September  6, 1849,  for  309  dollars;  March  7, 
1850,  for  202  dollars ;  March  6, 1851,  for  52  dollars ;  in  all, 
563  dollars.  On  these  judgments  it  is  alleged  the  defen** 
dant  had  paid  at  different  times  450  dollars.  These  pay*  ' 
ments,  it  is  scdd,  Harringtony  at,  &c.,  elected  to  apply  thus! 
1.  To  the  judgment  of  March  7, 1850;  2.  To  the  judgment 
of  March  6, 1851;  leaving  a  surplus  of  between  175  and 
200  dollars,  to  be  applied  on  the  first  judgment  of  £S^ 
tember  6, 1849. 

It  further  appears  that  Forelander  issued  executions  on 
all  the  judgments,  and  on  the  judgment  of  March  6, 1851, 
execution  was  issued  February  20, 1852,  by  virtue  of  which 
the  sheriff  sold  the  land,  the  sale  of  which  this  motion  seeks 
to  set  aside. 

The  petition  sets  up  that  Harrington  had  no  notice  of 
any  such  executions  till  after  the  sale;  that  Forelander 
attended,  and  prevented  bidding,  representing  that  he  was 
buying  in  the  property  for  the  purpose  of  letting  Barring' 
ton  redeem,  and  under  this  pretext,  which  he  afterwards 
refused  to  comply  with,  he  purchased  property  worth  1,500 
dollars  for  192  dollars. 

Forelander  appeared  by  counsel,  and,  it  would  appear 
firom  the  record,  there  was  a  hearing ;  upon  which  it  was  ^ 

ordered  that  the  sale  be  set  aside.     The  Court  find  the 
Vol.  VI^29 
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May  Tem,   amonnt  paid  to  be  464  dollars,  and  the  payments  are  ap- 
^Q^*      plied  to  the  jadgmentsy  in  accordance  with  the  election  of 
FoxBLumix  Harrington^  as  all^^ed  in  the  petition. 

Hicxs.  The  acts  of  Forelander^  in  preventing  competition  at  the 

sheriff's  sale,  were  a  fraud  on  Harrington  and  sufficient  to 
set  aside  the  sale.     Vcmtrees  v.  Hyatt^  5  Ind.  R.  48. 

Harrington  had  a  right  to  elect  to  apply  any  voluntary 
payment  he  made  on  the  judgments  to  whichever  of  the 
three  he  pleased.  ITie  Mayor ^  ifc.  v.  PaUony  4  Cranch  317. 
Perhaps  it  would  be  otherwise  as  to  any  involuntary  pay- 
ment; fcHT  then  it  would  be  the  duty  of  the  sheriff,  not' 
withstcoiding  the  election  of  the  execution-defendant,  to 
apply  the  money  to  the  execution  on  the  oldest  judgment 

Several  errors  in  the  proceedings,  not  apparent  on  the 
face  of  the  record,  are  urged  in  argument;  for  instance, 
that  the  Court  acted  without  evidence.  That  fact  not  ap- 
pearing in  the  record,  should  have  been  disclosed  by  bill 
of  exceptions.  In  the  absence  of  a  motion  for  a  new  trial 
and  a  bill  of  exceptions  setting  out  the  evidence,  or  show- 
ing the  fact  that  there  was  none,  we  can  not  judicially 
know  upon  what  the  Court  acted. 

We  must  therefore  presume  in  favor  of  the  action  of 
the  Court. 

There  may  perhaps  be  some  informality  of  a  sufficiently 
grave  character  to  hi&ve  been  reached  by  motion  in  arrest 
of  judgment;  but  that  motion  was  not  made.  These 
omissions  are  the  less  to  be  regretted,  as  it  would  appear 
that  the  substantial  justice  of  the  case  had  been  reached. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

jP.  M.  Finchy  for  the  appellant. 

D.  HickSy  L.  Barbour  and  A.  G.  Porter ^  for  the  appellee. 
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May  Term, 

Seour  V.  The  State.  1856. 


Sbour 
An  indictment  for  selling  spiritnoas  liquor  bj  retail  did  not  allege  a  price  for  t. 

which  the  liqnor  was  sold.    Held,  that  the  indictment  was  had  on  motion  to   '^^  State. 

quash. 

APPEAL  from  the  Bartholomew  Circuit  Court.  Wednesdajf, 

Davison,  J. — Indictment.  The  charge  is  that  SegWy  '  ""* 
on,  &c,  at,  &C.,  not  being  licensed,  &c.,  did  then  and  there 
sell  spirituous  liquors,  by  a  less  quantity  than  a  quart  at 
a  time,  to  one  John  McKinney^  contrary,  &c.  Motion  to 
qnadh  the  indictment  overruled.  The  defendant  then 
pleaded  not  guilty.  There  was  a  trial  by  the  Court  and  a 
finding  for  the  state.  The  defendant  thereupon  moved 
for  a  new  trial  and  in  arrest  of  judgment ;  which  motions 
were  denied,  and  judgment  given  against  him,  &c. 

John  McKiwneyj  a  witness  for  the  prosecution,  testified 
upon  the  trial,  that  on  the  9th  of  August^  1851,  within 
Bartholomew  county  in  said  state,  he  purchased  whiskey 
by  a  less  quantity  than  a  quart  at  a  time  from  the  defen- 
dant, and  paid  him  therefor  5  cents. 

The  indictment  is  said  to  be  defective,  because  it  does 
not  allege  the  price  for  which  the  liquor  was  sold.  This. 
Court  so  held  in  Divine  v.  The  State^  4  Ind.  240,  and  we 
are  inclined  to  adhere  to  that  decision.  If  the  defendant, 
without  moving  to  quash,  had  proceeded  to  trial,  he  could 
not,  under  the  evidence  in  this  cause,  have  availed  him- 
self  of  the  defect  in  the  indictment  on  motion  for  a  new 
trial.  JSore  v.  The  State^  id.  241.  But  here  the  objection 
was  raised  at  the  earliest  stage  of  the  case,  and  should 
have  been  sustained. 

Per  Curiam. — The  judgment  is  reversed.  Cause  re- 
manded, &c 

J.  W.  Chapman  and  J.  B.  Merriwether^  for  the  appellant. 

R.  A.  Rilepj  N.  B.  Taylor  and  J.  Cobumj  for  the  state. 
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Kay  Term, 
^^^*  BRiNGHxntBT  V.  PoLLARD  Eiid  Anotiier. 

BMHGHimST 

p  Tv^  In  aa  affidArit  for  a  wilt  of  raptorlB,  before  a  joftlGe  of  tlie  peace,  wider  tlie 
B.  8.  1843,  it  was  not  necessary  to  allege  that  the  property  sought  to  be 
lepleried  had  not  been  taken  for  any  tax  or  assessment  against  the  plaintiff; 
nor  seised  under  any  execution  or  attadiment  agaiiyrt  his  goods. 

^^»JJ%.       APPEAL  firom  the  Cass  Circuit  Court 

Davison,  J. — PoUard  and  WUscn  sued  Bringkmrst  in  re- 
plevin, before  a  justice  of  the  peace.  The  affidavit  which 
preceded  the  commencement  of  the  suit,  states  that  Brings 
hurst  wrongfully  took  and  unlawfully  detained  from  the 
plaintiffs,  in  the  county  of  Cass^  one  sack  of  Bio  coffee, 
being  their  personal  goods,  Sec 

Before  the  justice  there  was  a  motion  to  dismiss  iiie 
suit,  for  want  of  a  sufficient  affidavit  Thb  motion  was 
denied,  and  judgment  given  for  the  plaintiflb.  The  de- 
fendant appealed,  and  in  the  Circuit  Court  renewed  the 
motion  to  dismiss,  which  was  overruled,  and  a  similar 
judgment  rendered. 

The  objection  to  the  affidavit  raises  the  only  question 
in  the  case.  The  appellant  says  that  it  is  defective,  there 
,  being  no  averment  that  the  property  sought  to  be  reple- 
vied had  not  been  taken  from  the  plaintiffi  for  any  tax  or 
assessment,  nor  seized  under  any  execution  or  attachment 
against  their  goods.  Without  such  averment  in  the  affi- 
davit, it  is  very  clear  that  no  writ  of  replevin  could,  in  a 
case  like  this,  have  properly  issued  from  the  Circuit  Court 
R.  8. 1843,  c  40,  s.  166.  And  if  this  section  wvis  the  only 
provision  on  the  subject,  it  would  be  difficult  to  sustain 
the  ruling  of  the  Court  But  the  same  revision  contains 
an  airtioie  which  relates  exclusively  to  proceedings  before 
justices  in  actions  of  replevin.  £2.,  art  11,  c  47.  The  affi- 
davit before  us  is  strictly  within  the  requirements  of  the 
latter  enactment,  and  must  therefore  be  deemed  sufficient 

Stuart,  J.,  having  been  concerned  as  counsel,  was  absent 

Per  Curiam^ — The  judgment  is  affirmed  with  costs. 

W.  Z.  Stuarty  for  the  appellant 

2).  2).  Ptatty  for  the  appellees. 
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Ifay  Tenn, 
McI([iNNEY  V.  Springer.  1855. 


.  .         .  .  McKlKKBY 

A  p«rt]r  watYes  his  objectioni  to  mstmctioiu  bj  not  exoepthig  to  them.  y. 

By  omitting  to  except  to  tiie  reliual  of  instructions,  a  party  will  be  treated  as     Sfriitobs.  > 

haying  acqviesced  in  the  refusal. 
To  make  a  mling  of  the  Circoit  Conrt  the  subject  of  review  in  the  Supreme 

Court,  it  must  have  been  excepted  to  when  it  was  made. 
A  motion  in  arrest  of  judgment  is  an  affinnance  of  the  Terdict,  and  a  motion 

for  a  new  trial  can  not  afterwards  be  entertained,  unless  the  canse  upon 

which  it  is  founded  was  discovered  aiter  the  motion  in  arrest  was  made. 
Where  no  exception  has  been  taken  to  the  admission  of  evidence  in  the  Court 

below,  its  admissibility  will  not  be  examined  in  the  Supreme  Court. 

APPEAL  from  the  Decatur  Circuit  Court  Wednesday. 

JunM  IS 

Per  Ouriam^ — Assumpsit  by  Springer  against  McKiwney 
for  work  and  labor  done  and  materials  furnished,  in  and 
about  the  building  of  a  house.  The  defence  involved 
questions  upon  the  statute  of  limitations,  the  breach  of  a 
special  contract,  and  the  amount  recoverable  on  the  com- 
mon counts.  The  suit  was  commenced  in  1844,  and  re- 
sulted, on  the  first  trial,  in  a  judgment  for  the  plaintiff  for 
1,141  dollars  and  65  cents. 

That  judgment  was  reversed  in  this  Court  in  1847, 
and  the  cause  remanded  for  another  triaL  McKifmey  v. 
Springer^  8  Blackfl  506. 

That  trial  resulted  in  a  judgment  for  the  plaintiff  for 
2,200  dollars,  which  judgment  was  subsequently  reversed, 
on  appeal,  in  this  Court,  the  cause  being  again  remanded 
for  a  further  trial.  This  was  in  1851.  McKinney  v. 
Springer,  3  Ind.  R.  59. 

The  third  trial  occurred  in  1853,  and  was  less  fortu- 
nate than  the  preceding  for  the  plaintiff.  His  recovery 
amounted  to  but  1,246  dollars,  of  which,  on  the  suggestion 
of  the  Court,  he  remitted  178  dollars,  leaving  his  final 
judgment  to  be  rendered  but  for  1,068  doUars. 

Tempted  by  his  previous  good  fortune  here,  the  defen- 
dant has  again  appealed  to  this  Court;  and  he  assigns 
three  errors:  1.  The  Court  erred  in  the  instructions  given 
to  the  jury.  2.  The  Court  erred  in  refusing  to  give  in- 
structions asked.  3,  The  Court  erred  in  refusing  to  grant 
the  motion  for  a  new  triaL 
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May  Term,       We  can  not  examine  into  the  first  assignment    Instmo- 

^Q^*      tions  were  given,  and  made  a  part  of  the  record,  but  they 

McKixiTEY   were  not  excepted  to,  and,  hence,  objection  to  them  must 

SpRiHosB.    be  considered  as  having  been  waived.     It  was  so  ruled  in 

Comparet  v.  Hedges^  6  Blackf.  416.     The  Court  there  say 

that  the  instruction  given  was  clearly  wrong,  "but  as  no 

objection  was  made  to  the  charge  when  given,''  it  was 

then  too  late,  &c*    In  Jones  v.  Van  PaUeny  3  Ind  R.  107, 

it  is  held  that  instructions  must  be  excepted  to  before  the 

jury  deliver  their  verdict.     See,  also,  Heaston  v.  Colgrove, 

id.  265. 

Nor  can  we  look  into  the  second  assignment  Some 
instructions  were  asked  and  not  given,  but  no  exception 
was  taken.  The  right  to  insist  upon  them  was,  conse- 
quently, waived.  Every  ruling  of  the  Court,  which  the 
party  claims  to  have  reviewed  here,  must  be  excepted  to 
when  the  ruling  is  made.  2  R.  S.  112,  sec  325.-4  Chitt 
Gen.  Pr.  10.— 2  Swan's  Pt.  904.— Phelps  v.  Jfaycr,  15 
How.  (U.  S.)  R.  160.— Turner  v.  YateSy  16  id.  14. 

The  motion  for  a  new  trial  was  made  too  late.  It  was 
subsequent  to  a  motion  in  arrest  of  judgment,  which  mo- 
tion was  an  affirmance  of  the  verdict  by  the  party  who 
made  the  motion.  Chittyy  in  his  General  Practice,  vol.  4, 
p.  77,  says:  *^ After  an  unsuccessful  motion  in  arrest  of 
judgment,  a  party  is  not  at  liberty  to  move  for  a  new  trial, 
even  within  the  first  four  days  of  the  term,  for  by  moving 
to  arrest  the  judgment  he  afl&rms  the  verdict."  See,  also, 
2  Swan's  Pr.,  921. 

This  rule  is  qualified  in  Mason  v.  Palmertonj  2  Ind.  R. 
117,  so  far  as  to  permit  the  motion  for  a  new  trial  after 
that  in  arrest,  where  the  cause  for  moving  for  a  new  trial 
was  discovered  after  the  motion  in  arrest  had  been  made. 
Thus  far  upon  the  ground  that  the  motion  was  too  late. 
But  had  it  been  made  in  time,  the  new  trial  could  not  have 
been  granted.  No  exception  is  taken  to  the  evidence,  in 
the  brief  of  counsel,  nor  in  the  assignment  of  errors,  and 
none,  as  we  have  seen,  can  be  heard  as  to  the  instructions. 
The  case  stands,  then,  before  us  upon  the  weight  of  evi- 
dence, (supposing  the  motion  for  a  new  trial  properly 
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Wood 

T. 

ConBv. 


made,)  and  upon  the  evidence  we  cotdd  not  disturb  the  May  Term, 
verdict  of  the  jury,  for  it  surely  tends  to  sustain  that  ver-    -  Io5o. 
diet 

Counsel  for  the  defendant  in  this  Court  further  contend 
that  the  motion  for  a  new  trial  can  not  be  noticed,  because 
not  made  upon  a  written  statement  of  causes  filed  at  the 
time  of  making  it,  as  required  by  section  355,  2  R.  S., 
p.  119. 

The  counsel  would  be  correct  in  their  position,  but  for 
the  fact  that  the  statute  dted  did  not  take  effect  till  six 
days  after  the,  motion  was  made. 

The  judgment  is  afiirmed,  with  2  per  cent  damages  and 
costs. 

Davison,  J.,  having  been  concerned  as  counsel,  on  the 
first  trial  of  this  cause  in  the  Circuit  Court,  was  absent. 
J.  Rynum^  for  the  appellant. 
L.  Barbour  and  A.  G.  Porter^  for  the  appellee. 


Wood  y.  Cohen  fiuad  Another. 

The  owner  of  a  chattel  can  not  mamtain  an  action  to  recover  the  possession 
against  one  who  has  purchased  it  hona  fide  from  a  wrongful  taker,  until  he 
has  made  a  demand  for  its  return. 

Action  bj  A,  against  B,  and  C.  to  recover  possession  of  a  hone.  The  oom> 
plaint  alleged  that  the  horse  was  wrongfully  taken  hy  B.,  and  wrongfully 
detained  by  B,  and  C.  B.  {inswered,  denying  the  wrongful  taking  and  de. 
tention,  and*«verring  that  he  sold  the  property  in  good  faith  to  C,  and  that 
it  was  C.'b  property.  C.  answered,  denying  the  wrongful  detention,  and 
alleging  the  horse  to  be  his  property,  &c.  Hdd,  that  B,  was  a  competent 
witness  for  C.  on  tlie  trial;  but  to  what  extent  he  might  be  allowed  to  tes- 
tify was  not  decided. 

APPEAL  from  the  Wavne  Court  of  Common  Pleas.        Wedne^foy, 

June  13. 

Perkins,  J. — Action  to  recover  the  possession  of  a  horse. 
The  complaint  alleges  that  the  horse  was  tortiously  taken 
by  one  of  the  defendants,  and  is  wrongfully  detained  by 
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Umj  Teim, 
1856. 


Wood 
Coww. 


both.  The  defendants  severally  answered.  Wood  denying 
his  wrongful  taking  and  detention,  and  Cohen  his  wrong* 
fol  detention,  of  the  horse,  and  both  asserting  it  to  be  the 
property  of  Cohen;  defendant  Wood  stating  that  he  sold 
t  the  horse  in  good  faith  to  Cohen.  The  plaintiff  replied, 
,  denying  the  truth  of  the  answers. 

On  the  trial,  Cohen  offered  his  co-defendant,  Wood^  as  a 
witness  in  his  behall  The  plaintiff  objected  to  the  com- 
petency of  Wood  as  a  witness,  on  the  ground  of  his  joint 
interest  with  Cohen  in  the  suit.  Wood  admitting  that  he 
had  sold  the  horse  to  Cohen^  and  would  be  liable  over  to 
him  if  the  plaintiff  succeeded;  but  the  Court  permitted 
the  witness  to  be  sworn  (1). 

The  judgment  in  this  case,  had  it  been  in  favor  of  the 
plaintifi^  for  the  recovery  of  the  horse,  would  not  necessa- 
rily  have  been  joint  against  the  defendants* 

If  Wood  wrongfully  took  the  horse  from  the  plaintiff, 
he  would  have  been  liable  without  a  demand  for  its  return 
having  been  made;  whereas,  if  his  co-defendant,  Cohen^ 
was  a  bona  fide  purchaser  of  the  horse,  even  from  the 
wrongful  taker,  he  would  not  have  been  liable  in  the 
absence  of  such  ^  demand.*  Barrett  v.  Warren,  3  Hill 
(N.  Y.)  R.348^iVing-ie  v,  PhUips,  5  Sandf.  (N.  Y.)  R.  157. 
And,  according  to  the  late  English  authorities,  he  would 
not,  tin^5  such  circumstances,  have  been  liable  at  aB.  See 
the  cases  cited  and~commented  upon  in  JVwig-fe  v.  Philips, 
supra.  But  we  do  noi-meaR_to^intimate  a  sanction  of 
this  doctrine.  It  might  have  been  important,  therefore, 
for  Cohen  toshow  that  though  Wood  wrongfrdly  took  tiie 
horse  and  was  liable  in  the  suit,  yet  that  he  was  a  bona 
fide  purchaser  from  him,  and,  hence,  not  liable,  at  all 
events,  in  the  absence  of  a  demand ;  and,  so  far,  his  inte- 
rest and  that  of  his  co-defendant  would  have  been  anta- 
gonistic, and  not  joint  in  the  statutory  sense  of  the  word. 
We  think  Wood  was  rightly  admitted  as  a  witness.  The 
CUy  of  New-York  v.  Price,  4  Sandf.  (N.  Y.)  R.  616.— 
Beai  V.  Finch  et  aL,  1  Keman's  (N.  Y.)  R.  128,  a  case  in 
which  the  whole  subject  under  the  New-York  code  is  dis- 
cussed (2). 
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To  what  extent  a  co-defendant,  when  made  a  witness,  l^r  7«™* 
as  in  this  case,  is  to  be  pennitted  to  testify,  is  another      ^^^* 
question,  and  one  not  now  raised*  Wood 

The  judgment  below  was  for  the  defendants,  and  it  is  Com. 
contended  that  it  should  have  been  for  the  plainti£  It  is 
insisted  that  the  evidence  showed  that  a  fraudulent  sale  of 
the  horse  had  been  made  by  the  defendant  Wood  to  the 
plaintiff,  and  that  such  sale  deprived  him  of  title,  and  the 
right  to  repossess  himself  of  the  article  sold.  The  assump- 
tion of  law  is  correct;  Mandlove  v.  Burton^  1  Ind*  £.  39; 
but  it  is  not  clear  that  any  sale  was  made,  and  the  ques- 
tion was  for  the  jury  upon  the  evidence. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

C.  EL  Test  and  J.  M.  WUson,  for  the  appellant 

O.  P.  Morton  and  M»  Wilsofiy  for  the  appellees. 

(1)  The  qaestion  in  relation  to  the  Adnussibilit/  of  the  witness  aiote  upon 
the  following  Btatate : 

"A  party  maj  he  examined  on  behalf  of  his  oo-plaintiif  or  co-defendant, 
as  to  anj  matter  in  which  he  is  not  jointly  interested,  or  liable  with  snch 
co-plaintiff  or  co4efendant»  and  as  to  which  a  separate  and  not  joint  judg- 
ment shaU  be  rendered/'  &c.    8  B.  S.  1853,  p.  97. 

(2)  In  the  case  dted  in  the  text,  which  was  upon  the  constmction  of  a  sta- 
tntory  proTision  similar  to  onr  own,  dted  in  note  1,  the  Court  held  that  the 
word  thall,  in  the  daose  "  and  as  to  which  a  separate  and  not  joint  judgment 
shall  be  rendered,"  was  to  be  construed  as  synonymous  with  can. 

The  action  was  for  an  assault  and  battery,  in  whidi  one  of  the  defendanta 
had  been  offered  as  a  witness  for  his  co-defendants. 

Parker,  J.,  In  his  opinion,  says,  "Though  this  section  Is  not  expressed  In 
Tery  clear  terms.  It  seems  to  me  there  can  be  no  doubt  as  to  its  meaning.  Of 
course  it  can  be  applicable  only  when  defendants  are  sued  jointly.  There  can 
be  co-defendants  in  no  other  case ;  and  It  declares  as  to  what  matters  a  defen- 
dant, thus  jointly  sued  with  others,  may  be  a  witness  for  his  co-defendant. 
It  is  as  to  a  matter  in  which  he  is  not  jointly  interested,  and  as  to  whidi  a 
separate  judgment  may  be  rendered.  He  is  a  competent  witness  in  all  cases 
-wbete  sued  jointly,  but  only  as  to  certain  matters.  He  may  prore  that  hia 
co-defendant  was  not  present,  or,  if  present,  Aat  he  took  no  part  in  the  assault 
and  battery,  or  any  other  separate  defence  of  his  co-defendant;  and,  as  to  sudi 
matter,  a  TCrdict  or  judgment  which  is  separate  and  not  joint  can  be  rendered. 
*  *  *  It  is  very  plain  that  this  section  applies  to  ereiy  case  of  a  joint 
and  sereral  contract,  and  to  ereiy  tort,  which  Is  always  joint  and  sereral,  and 
extends  even  further,  yix.,  to  oontracto  joint  and  not  sereral,  where  one  of  the  . 
defendants  has  a  separate  legal  defence,  as  may  sometimes  happen.  Snch 
separate  defence  must,  of  course,  be  some  matter  In  which  the  defendant  testi- 
fybkg  is  not  jointly  interested,  and  as  to  which  a  separate  judgment  may  be 
rendered,  such  as  infancy,  forgery  of  the  sxgnatura  of  the  coniefendant,  Ac 
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May  Tcm,       "To  say  that  this  86ctio&  appliM  onlj  to  ml  acdoii  in  which  a  joint  jiidg- 
186S.       o^<^>^t  c<ui  not  be  rendered,  would  confine  it  to  a  case  where  there  is  onlj  one 

TJ defendant,  for  where  there  are  two  defendants  there  may  be  a  joint  judgment ; 

"5^**        and  it  can  not  mean  an  action  where  there  is  but  one  defendant,  for  in  such 
WivoATB.     ci^M  ^^(^  can  be  no  co-defendant,  and  the  section  would  be  inappHcafale. 

"In  all  actions  a  defendant  is  a  competent  witness  for  his  oo-defendaot. 
£Ss  admissibility  as  a  witness  can  not  be  questioned,  but  he  is  restricted  as  to 
the  subject-matter  of  his  examination.  If  any  question  be  asked  tending  to 
establish  a  defence  of  which  the  co-defendant  can  not  separately  aTail  himsdf, 
the  pliintiff  is  at  liberty  to  object  and  the  Court  must  exclude  it.  Where  a 
witness  is  called  to  the  stand  who  is  competent  to  be  sworn  and  to  testify  to 
some  matters,  but  who  may  not  speak  of  other  matters,  it  is  not  proper  to 
oDJect  to  his  competency  generally  and  exclude  him.  It  will  not  be  presumed 
that  an  improper  question  will  be  asked  him.  It  is  only  by  objecting  to  im^ 
proper  questions  when  asked,  tliat  a  party  can  exclude  improper  eyide&oe. 
A  party  having  a  ¥ritness  on  the  stand,  may  be  called  upon  by  his  adversary 
to  state  what  he  proposes  to  prore,  and  in  that  case  he  must  state  it.  But  be 
need  make  no  such  statement  unless  called  upon  to  do  so.  It  is  enough  for 
him  to  proceed  and  put  his  questions  to  the  witness,  unkss  desired  to  state 
what  he  expects  to  prove." 
Two  of  the  eight  judges  composing  the  Court  dissented. 


Miles  t;.  Winojlte  and  Another. 

When  an  action  has  been  brought  for  the  disturbance  of  a  certain  right,  and  a 
verdict  obtained  for  the  plaintiff  under  the  general  issue,  and  another  action 
for  tiie  disturbance  of  the  same  right  is  commenced  between  the  same  par- 
ties, the  general  issue  being  pleaded,  the  verdict  in  the  former  action  is 
admissible  in  the  second  action,  as  strong,  though  not  conclusive  evidence 
to  sustain  tiie  plaintiff's  right;  and  it  is  also  admissible  to  enhance  the 
damages. 

A  record  is  an  entire  thing,  and  if  admissible  in  evidence  for  any  purpose, 
aU  its  parts  are  to  be  received. 

Case  for  a  nuisance  occasioned  by  the  defendant's  so  constructing  and  main- 
taining a  roof  as  to  cause  the  water  to  flow  from  it  against  the  plaintiffs' 
house.  Pica,  not  guilty.  The  plaintiffs  were  allowed  to  give  in  evidence, 
notwithstanding  the  defendant's  objection,  the  record  of  a  former  recovery 
in  their  iavor  against  the  defendant,  for  the  same  nuisance  for  tiie  continu- 
ance of  which  the  present  action  was  brought.  Held,  that  a  bill  of  excep- 
tions taken  in  the  former  case  was  properly  admitted  to  show  the  identity  of 
the  subject  of  this  suit  with  that  of  the  former  suit,  and,  as  included  therein, 
the  venue;  but,  hdd,  that  it  was  not  admissible  to  show  that  the  evidence 
was  too  weak  to  have  supported  the  action. 
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ERROR  to  the  Clay  Circuit  Court  M»y  Term, 

GrooKiNS,  J. — Wingate  and  Black  brought  an  action  on      ^^^* 
the  case  against  l/Bles  for  a  nuisance,  alleged  to  have  been      Mium 
caused  by  the  defendant  so  constructing  and  maintaining    Wivgate. 
a  roof  as  to  cause  the  water  to  flow  from  it  against  the     xhinday 
plaintiffs'  house.     Plea,  not  guilty.     Verdict  for  the  plain-    -^"n*  i*- 
tifb.    Motion  for  a  new  trial  overruled,  and  judgment. 
The  record  contains  the  evidence. 

On  the  trial  the  plaintiffs  were  permitted  to  give  in  evi- 
dence, against  the  defendant's  objeption,  the  record  of  a 
previous  recovery  in  their  favor  against  the  defendant,  for 
the  same  nuisance  for  the  continuance  of  which  this  ac- 
tion was  brought ;  which  ruling  is  now  assigned  for  error. 
This  record  contained  a  bill  of  exceptions  embodying 
much  testimony  of  the  same  character  as  that  which 
was  given  on  the  present  trial,  and,  on  the  general  issue 
pleaded,  the  plaintiffs  had  a  verdict  and  judgment.     It 
was  decided  by  this  Court,  in  the  case  of  Holler  v.  Pine^ 
8  Blackf.  175,  that  when  an  action  has  been  brought  for 
the  disturbance  of  a  certain  right,  and  a  verdict  obtained 
for  the  plaintiff  under  the  general  issue,  and  another  ac- 
tion for  the  disturbance  of  the  same  right  is  commenced 
between  the  same  parties,  the  general  issue  being  pleaded, 
the  first  recovery  is  strong,  though  not  conclusive  evidence 
for  the  plaintiff  in  the  second  action  to  sustain  his  right. 
The  record  was  therefore  properly  admitted.    It  was  also 
admissible  to  enhance  the  damages.    Every  continuance  of 
a  nuisance  is  held  to  be  a  fresh  one,  and  therefore  a  fresh 
action  will  lie;  and  very  exemplary  damages  will  probably 
be  given,  if,  after  one  verdict  against  the  defendant  he 
has  the  hardiness  to  continue  it.    3  Blacks.  Comm.  220. — 
Sedgwick  on  the  Measure  of  Damages,  144. 

It  is  objected  that  the  bill  of  exceptions  taken  on  the 
former  trial  should  not  have  been  admitted.  The  objec- 
tion is  not  well  taken.  A  record  is  an  entire  thing,  and  if 
admissible  for  any  purpose,  all  its  parts  are  received.  It 
was  proper  to  show  the  identity  of  the  subject  of  this  suit 
with  that  of  the  former  action.     We  must  presume  that 
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Maj  Tenn,  the  Circnit  Court  informed  the  jnry  for  what  purposes  they 
^^*^*      might  regard  it  as  evidence. 
Miun  It  is  objected  that  the  evidence  did  not  authorize  the 

Wur«An.  verdict,  and  two  particulars  are  pointed  oat  in  which  it  is 
supposed  to  have  been  insufficient.  One  is,  that  certain 
evidence  contained  in  the  bill  of  exceptions,  which  was 
embodied  in  the  record  of  the  former  recovery,  shows  that 
the  defendant's  house  was  erected  first,  and  that  the  plain- 
tiffs' house  encroaches  nine  inches  upon  the  defendant's 
lot,  which  subjects  it  to  the  injury  complained  o£  Sap- 
pose  the  appellant  could  make  the  proposed  use  of  that 
evidence,  we  think  it  does  not  prove  his  assumption.  A 
witness  testified  that  he  and  another  had  found  what  they 
believed  to  be  a  stake  indicating  the  comer  of  the  lot,  but 
that  he  did  not  know  that  it  was  such.  The  jury  on  that 
trial  doubtless  gave  due  weight  to  this  evidence,  and  their 
verdict  was  for  the  plaintifis.  But  the  bill  of  exceptions 
was  not  admissible  for  that  purpose.  We  have  already 
shown  for  what  purpose  the  plaintiffi  might  use  it. 

The  other  point  in  which  the  evidence  is  supposed  to 
be  defective,  is,  that  the  {Mroperty  was  not  proved  to  have 
been  situated  in  Clay  county,  and  that  the  action  being 
local,  the  verdict  was  wrong.  Without  stopping  to  in- 
quire whether  this  action  is  local  or  transitory,  we  think 
the  venue  is  proved.  Mr.  Hamna  testified  that  the  pro- 
perty for  the  injury  to  which  this  action  is  brought,  was 
the  same  which  was  in  controversy  in  the  former  suit, 
and  the  record  of  that  suit  showed  that  it  was  situated 
in  Clay  county.  We  have  shown  that  that  record  was 
admissible  to  prove  the  identity  of  the  subject-matter  in 
the  two  cases ;  hence  the  venue  was  proved. 

It  is  farther  urged  that  the  evidence  shows  that  the  in- 
jury did  not  result  wholly  from  the  conduct  of  the  defen- 
dant, but  in  part  firom  the  carelessness  of  the  plaintifis. 
There  was  evidence  tending  to  prove  that  state  of  facts ; 
but  it  has  been  weighed  by  the  jury,  and  there  is  no  such 
preponderance  in  favor  of  the  position  assumed  as  will 
authorize  us  to  disturb  the  verdict 
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Pet  Ourianu — The  judgment  is  afBnned,  with  10  per  May  Tenn, 

cent,  damages  and  costs.  looo* 

J.  M.  BoMnOy  for  the  plaintiff  Shook 

J.  P.  Usher^  for  the  defendants.  Thb  Board 

or  C0MXI8- 
BioNSRs  or 

RiFLXT 
.  COUVTT. 


Shock  v.  The  Board  of  Commissionebs  of  Riplet 

CJOUNTT. 

An  agreemetit  of  a  creditor  with  the  prindiMl  debtor  to  delaj  tiie  oollection 
of  die  debt,  miut  be  founded  on  ft  consideration  in  order  to  diBcbaige  the 
snreties. 

The  langnage  of  a  bond  was  as  follows :  "We  or  either  of  ns  promise  to  pay 
the  state  of  Indiana,  fot  the  use  of  the  surplus  rerenne  ftmd/'  Ac,  "on  or 
before  the  S8d  day  of  Jamiary,  1846, 100  dollars,  with  interest  thereon  at  the 
rate  of  7  per  cent,  per  annum,  payable  in  adyance,  commencing  eyen  date  ' 

herewith,  and  do  agree  tiiat  in  case  of  a  failure  to  pay  any  instalment  of  in- 
terest, tiie  said  principal  sum  shall  become  due  and  collectable,  together  with 
all  arrears  of  interest;  and  on  fiulure  to  pay  the  principal  or  interest  when 
due,  5  per  cent,  damages  on  the  whole  sum  due  shall  be  collected  and  costs. 
In  testimony,"  &c.  Held,  that  it  plainly  I4>peaied  that  though  the  bond 
was  to  be  due  one  year  from  date,  yet  that  it  was  the  intention  of  the  parties 
that  further  tone  might  be  giyen  upon  payment  of  the  annual  interest. 

APPEAL  from  the  Ripley  Circuit  Court  ST*^' 

GooKiNS,  J. — This  was  a  bill  in  chancery  by  Shook 
against  the  board  of  commissioners  and  auditor  of  Ripley 
county,  to  enjoin  part  of  a  judgment  at  law.  A  demurrer 
to  the  bill  was  sustained  by  the  Circuit  Court,  and  the  bill 
dismissed.     Shook  appeals. 

The  material  allegations  of  the  bill  are,  that  on  the  23d 
of  Jamiary,  1845,  David  P.  Shookj  one  Hezekiah  Shook^ 
and  Peter  Shookj  the  plaintiff,  executed  four  writings  obli- 
gatory to  the  state,  amounting  in  all  to  687  dollars  and 
42  cents,  which  were  taken  by  the  officers  having  control 
of  the  surplus  revenue  fund  of  said  county,  on  pretence 
that  said  David  P.  Shooky  who  had  been  an  agent  for  that 
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ftUj  Teim,  fund,  was  a  defanlter  to  that  amount;  that  said  David  P. 

^^^*       Shook  was  principal,  and  the  plaintiif  and  Hezekiah  Shook 

Shook      were  sureties  in  said  bonds ;  that  three  of  them  were  for 

Thb  Boabd  100  dollars  each,  one  due  one  year  after  date,  another  two 

sroKBuor   y^^s  *f^'  date,  and  the  other  three  yesis  after  date.    The 

RiPLBT      bonds  are  particularly  described  in  the  bill,  and  are  in  the 

following  form : 

"  We,  or  either  of  us,  promise  to  pay  the  state  of  Lidi- 
ana^  for  the  use  of  the  surplus  revenue  fund  of  the  county 
of  Ripley  and  state  of  Indiana^  on  or  before  the  23d  day  of 
Jamiary^  1846,  one  hundred  dollars,  with  interest  thereon  at 
the  rate  of  seven  per  cent*  per  annum,  payable  in  advance, 
commencing  even  date  herewith,  and  do  agree  that  in  case 
of  a  failure  to  pay  any  instalment  of  interest,  the  said  prin- 
cipal sum  shall  become  due  and  collectable,  together  with 
all  arrears  of  interest ;  and  on  failure  to  pay  the  principal 
or  interest,  when  due,  five  per  cent,  damages  on  the  whole 
sum  due  shall  be  collected  and  costs.  In  testimony  where- 
of we  have  set  our  hands  and  seals,  this  23d  day  of  Janur 
ary^  1845.  David  P.  Shook,  [seal.]  Peter  Shook,  [seal.] 
EL  Shook,  sen*,  [seal.]" 

That  David  P.  Shook,  at  the  date  of  the  bonds,  paid  the 
interest  thereon  for  one  year,  at  the  rate  of  7  pes  cent^ 
in  advance ;  that  on  the  6th  of  September,  1846,  the  audi- 
tor and  treasurer  of  Ripley  county  agreed  with  David  P. 
Shook,  without  the  knowledge  and  against  the  will  of  his 
sureties,  that  if  he  would  pay  the  interest  on  said  bonds 
from  the  23d  day  of  January,  1846,  for  one  year,  at  7  per 
cent,  they  would  give  day  thereon  until  the  23d  day  of 
January,  1847 ;  which  sum  was  paid,  and  the  time  given;  all 
which,  it  is  alleged,  will  appear  by  reference  to  the  bonds 
and  indorsements,  which  are  copied  inl^  the  bill.  The 
indorsements  are  stated  to  have  been  made  by  the  officers 
having  control  of  said  fund ;  and  it  is  alleged  that  similar 
arrangements  were  made  for  an  extension  of  time  from 
^  Jamiary,  1847,  to  January,  1848,  and  from  January,  1848, 
to  January,  1849,  and  on  the  second  and  third  bonds  to 
January,  1850.  The  indorsements  on  the  bonds  are  in  the 
following  form : 
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"January  23, 1845.    Treasurer'a  receipt  filed  for  7  dollan,   May  Term, 
in  full  on  the  within  note  to  33d  of  Jarmary,  1846.    James      ^°""' 
L.  Yates,  A.  R.  C."  Shook 

"  September  4, 1846.  Treasurer's  receipt  filed  for  7  dol-  Thb  BoiisD 
lars,  in  full  on  the  note  to  Jmuary  23,  1847.  James  i.  gfoKMs^'op 
Yates,  A.  R.  Cr  R»^bt 

"  September  6, 1847.  Treasurer's  receipt  filed  for  7  dol- 
lars, interest  in  full  on  the  -within  note  to  Jcmuaary  23, 1848. 
J.  L.  YateSj  auditor." 

The  other  indorsements  are  of  like  character. 

The  bill  further  alleges  that  the  county  of  Ripley,  by 
her  agents,  had  recovered  a  judgment  at  law  in  the  name 
of  the  state  on  said  bonds,  and  another  of  like  character 
for  387  dollars  and  42  cents,  which  judgment  amounted 
to  856  dollars  and  48  cents,  and  included  five  per  cent, 
damages  on  the  amount  of  said  bonds;  that  in  said  action 
be  could  not  avail  himself  of  the  defence  that  indulgence 
had  been  given  to  the  principal,  because  the  defence  was 
of  an  equitable  nature,  and  not  cognizable  at  law.  He 
alleges  that  David  P.  Shook  is  insolvent,  and  prays  that 
so  much  of  the  judgment  as  is  founded  on  the  said  three 
bonds  may  be  enjoined. 

Wq  think  this  bill  can  not  be  sustained.  The  principal 
question  it  presents  was  considered  in  the  case  of  Shook 
V.  The  St(xte,  ex  reL,  ^c,  at  the  present  term  of  this  Court, 
(ante,  p.  113,)  which  was  the  action  at  law  mentioned  in 
the  bill.  The  agreement  for  delay  here  set  up  was  pleaded 
in  that  action.  On  demurrer  to  the  plea,  our  conclusion 
was,  that  the  payment  of  7  per  cent  per  annmn  interest 
in  advance  was  no  more  than  was  stipulated  for  in  these 
contracts,  and  that  therefore  no  consideration  was  shown 
for  the  promise  to  delay.  See  Reynolds  v.  Ward,  5  Wend. 
501.— TAc  Oxford  Bank  v.  Lewis,  8  Pick.  458. 

Although  one  of  the  bonds  would  be  due  one  year  after 
date,  its  language  shows  very  plainly  that  it  was  the  inten- 
tion of  the  parties  that  further  time  might  be  given  upon 
payment  of  the  annual  interest  The  stipulations  to  pay 
7  per  cent  per  annum  interest  in  advance,  and  that  on  fail- 
are  to  pay  any  instalment  of  interest,  the  principal  should 
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Hay  Tend,   become  doe  and  collectable,  show  this  intentioiL     They 
^^^*       could  not  have  referred  to  an  instalment  of  interest  that 
BBKTxirtHAw  was  payable  at  the  time  of  the  making  of  the  contract, 
Monm.    <^d  ^h®7  ^'^  wholly  without  meaning  unless  applied  to 
interest  which  might  be  paid  in  the  future,  on  payment  of 
which  a  further  delay  was  to  be  given.    The  term  ^paya- 
ble in  advance,"  of  itself  showed  that  one  year  at  least 
was  to  be  given  after  such  payment     A  conlxact  must 
be  so  construed  as  to  give  effect  to  all  its  parts,  if  it  be 
capable  of  such  a  construction.    The  parties  have  put  this 
^  construction  upon  these  contracts,  as  is  shown  by  the  pay- 

ments of  interest  indorsed  upon  them.  Nor  do  those  in- 
dorsements show,  as  the  bill  supposes,  any  agreement  for 
delay.  They  show  nothing  but  the  payment  of  interest. 
The  entries  are  made  by  the  proper  officers,  in  the  proper 
form,  and  nothing  is  saM  about  giving  time ;  and,  aoocHd- 
ing  to  the  plaintiff's  construction  of  the  bonds,  an  action 
might  have  been  brought  to  recover  the  principal  immedi- 
ately affcer  the  payment  of  the  interest.  Such,  however, 
was  not  the  intention  of  the  parties,  as  we  have  already 
shown. 

Per  Curiam^ — The  decree  is  affirmed  with  costs. 
E.  DumotUy  for  the  appellant 
J.  Rymanj  for  the  appellees. 


Bertenshaw  v.  Mopfitt  and  Others. 

A,,  in  FAmanf,  1846,  recovered  a  jndgmeBt  against  B.,  in  tlie  Fhmldin  (^ 
cnit  Court,  for  61  dollan.  B.,  afterwards,  in  May,  1S46,  being  the  owner 
of  two  lots  in  BnohniU,  mortgaged  them  to  C,  to  secorc  the  payment  of 
168  doUats.  In  Avgutt,  1846,  D.  recoTered  a  judgment  in  said  Coort 
against  B.  and  others,  for  146  dollars.  The  lots,  which  were  worth  from 
S50  to  400  dollars,  were  afterwards  sold  at  sheriff's  sale,  for  11  doUais,  to 
/>.,  on  his  judgment  Afterwards  D.  purchased  AVt  judgment,  exposed 
the  lots  to  sale  thereon,  and  himself  became  tiie  purchaser  at  the  sum  of  SO 
dollars.    Hdd,  that  as  to  C,  neither  sale  was  Toid  for  inadequaej  of  prioeu 
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ERROR  to  the  Franklin  Circuit  Court.  May  Tenn, 

Stuart,  J. — Bill  in  chancery  by  Bertenshaw  against      ^°^' 
MoffiU  and  others.    The  case  discloses  the  follo'^ving  facts:  Bbrtbkshaw 

In  Februaryy  1846,  one  Oallion  had  recovered  a  judg-    Moffitt. 
ment  against  WiUioM  MoffiU^  jr.,  one  of  the  defendants,  in    «^  ^ 
the  Franklin  Circuit  Court,  for  61  dollars.  Junt  u. ' 

In  Mayj  1846,  WUliam  Moffitt^  jr.,  being  the  owner  of 
lots  seven  and  eight,  in  the  town  of  BrookvUle^  mortgaged 
them  to  the  complainant  Bertenshaw^  to  secure  the  pay- 
ment of  168  dollars. 

In  August^  1846,  the  defendant  Stoops  recovered  a  judg- 
ment in  the  Franklin  Circuit  Court  for  146  dollars  against 
WUliam  MoffiU,  jr.,  and  John,  Elijah  and  Wesley  Moffitt* 

The  lots  in  BrookviUe,  worth  from  350  to  400  dollars, 
were  sold  on  the  Stoops  judgment  for  11  dollars.  Stoops 
himself  became  the  purchaser.  This  purchase  was  of 
course  subject  to  the  two  prior  liens,  viz.,  the  GalKon 
judgment  of  61  dollars  and  the  Bertenshaw  mortgage  of 
168  dollars ;  making  the  prior  liens  in  all  229  dollars ;  the 
liens  and  the  bid  together  240  dollars.  Thus  far  there  is 
no  difficulty.  The  price,  compared  with  the  value  of  the 
property,  could  not  be  considered  inadequate,  particularly 
in  a  judicial  sale.    Benlon  v.  Shreeve,  4  Ind.  R.  66. 

Afterwards  Stoops  purchased  the  Oallion  judgment; 
again  exposed  the  Brookville  lots  (seven  and  eight)  for 
sale  thereon ;  and  became  the  purchaser  at  20  dollars. 

Stoops  transferred  his  last  bid  to  AtweU  Johnson,  one  of 
the  defendants,  who  appears  to  have  been  folly  cognizcmt 
of  all  the  facts.  Johnson  paid  Stoops  305  dollars  for  the 
substitution,  and  the  sheriff  made  the  deed  to  him  accord- 
ingly as  the  substituted  purchaser. 

It  further  appears  that  the  lots  were  bid  off  at  the  latter 
sale  by  the  attorney  of  Stoops.  William  Moffitt,  jr.,  seems 
to  have  interfered  to  prevent  bidders  jfrom  competing  at 
the  sale.  The  sheriff's  deposition  discloses  that  fact. 
^When,''  says  the  sheriff,  ''any  one  bid  against  Stoops^ 
attorney,  William  Moffitt,  jr.,  appeared  dissatisfied,  and 
said  it  was  unnecessary  to  run  it  up,  for  the  intention  was 
Vol.  VL— 30 
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Mftj  Tern,   to  redeem.    But  nothing  was  said  about  the  redemption 
^^*^*      when  the  deed  was  delivered." 


Dos  The  majority  of  the  Coort  regard  the  whole  transaction 

Clabk.  in  this  light.  Stoop^  first  purchase  was  an  effort  to  pro- 
tect his  own  interest  to  the  extent  of  the  judgment  he 
had  recovered.  That  judgp[nent  was  146  dollars.  His  \Ad 
on  the  second  sale  is  to  be  added,  making  the  entire  ex- 
tent of  Stoops?  interest  166  dollars.  Under  all  the  circum- 
stances, the  majority  of  the  Court  are  reluctant  to  say  that 
the  price  paid  at  the  sale  on  the  OdOion  judgment  is  so 
grossly  inadequate  as  of  itself  to  import  fraud ;  and  that 
as  Bertenshata  had  constructive  notice  of  the  OaUum  judg- 
ment at  the  time  he  took  his  mortgage,  he  should  either 
have  attended  the  sheriff's  sale  or  taken  other  proper  steps 
to  discharge  that  judgment,  and  thus  protect  his  own  ju- 
nior incumbrance.  Having  failed  to  remove  the  prior  lien 
as  he  might  have  done,  he  must  abide  the  consequences 
of  his  own  neglect.    He  is  not  entitled  to  relief! 

Per  CurianL — The  decree  is  affirmed  with  costs. 

X  Ryman^  for  the  plaintiff 

0»  Holland^  for  the  defendants. 


6      466  Doe  on  the  demise  of  Brown  t^.  Clark. 

170         539 

Wbere  a  party  has  moTed  in  arrest  of  jadgment,  he  can  not  afterwards  take 
the  opinion  of  the  Court  on  tfie  soffidencj  of  the  evidence  on  a  motion  for 
anewtriaL 

Where  the  record  does  not  profess  to  contain  all  the  CTidence,  it  will  be  pre- 
stoned  that  there  was  sufficient  to  support  the  Judgment 

Tkunday,        APPEAL  from  the  WhiOey  Circnit  Ck>art 
""*    *  Davison,  J. — Ejectment  for  a  quarter-section  of  land  in 

WhiOey  connty.  Plea,  not  guilty.  The  Court  tried  the 
cause  and  found  for  the  defendant  The  plaintiff  moved 
in  arrest  of  judgment,  and  also  for  a  new  triaL 


OP  THE  STATE  OF  INDIANA.  467 

The  following  axe  the  leasons  assigned  for  a  new  trial :   May  Tem. 
1.  That  the  finding  was  contrary  to  the  evidence.    2.  That      ^^^* 
the  evidence  established  the  plaintiff's  title  and  not  the     Muncu 
defendant's.  Pattt. 

These  motions  were  overruled  and  judgment  given  for 
the  defendant. 

The  order  in  which  the  motions  stand  in  the  record 
shows  that  the  motion  in  arrest  was  first  made ;  and  we 
have  decided,  that  <^  where  a  party  has  moved  in  arrest, 
he  can  not  afterwards  take  the  opinion  of  the  Court  on 
the  sufficiency  of  the  evidence  on  motion  for  a  new  tnaL" 
Beplep  V.  The  State,  4  Ind.  B.  2M.— Rogers  v.  Maxwell, 
id.  243. — 2  Ind«  B.  117.  As  no  cause  in  arrest  appears  to 
have  been  alleged,  or  to  exist  in  the  proceedings,  both 
motions  were  properly  overruled. 

But  there  is  another  ground  upon  which  the  ruling  of 
the  Court  must  be  sustained.  The  record  does  not  profess 
to  contain  all  the  evidence  given  on  the  triaL  We  will 
therefore,  in  favor  of  the  decision  of  the  Court,  presume 
that  there  was  evidence  before  it  sufficient  to  sustain  the 
judgment. 

Per  CuriavfL — The  judgment  is  affirmed  with  costs. 

J.  L.  Warden  and  L  Blackford,  for  the  appellant 

JR.  Brackenridge,  jr.,  for  the  appellee. 


Meeker  and  Another,  Administrators,  v.  Patty  and 
Others. 

In  everj  bill  of  exceptionf  purporting  to  set  ont  the  evidence  on  motion  for 
ft  new  trial  OTermled,  the  words  "this  wms  aU  the  evidence  given  in  the 
cause/'  are,  hj  a  rule  of  the  Supreme  Court,  to  be  regarded  as  technical, 
and  indispensable  to  repel  Ae  presumption  of  other  evidence. 

APPEAL  jfrom  the  Wayne  Court  of  Common  Pleas.         Thmdea/, 
Per  Curiam. — The  appellees  sued  the  administrators  of      ""* 
Reuben  Worth,  deceased,  to  recover  a  distributive  share  of 
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Ifftjr  Tem,  an  estate,  alleged  to  have  come  into  the  hands  of  Worth 
^^^'  in  his  lifetime.  The  Court  tried  the  cause  and  found  for 
NoBu  the  plaintifis.  New  trial  refused,  and  judgment  on  the 
BmmLT.    finding. 

The  insufficiency  of  the  evidence  to  support  the  judg- 
ment, is  the  only  error  assigned. 

In  the  record  there  is  a  bill  of  exceptions,  which  sets 
out  certain  evidence,  but  it  contains  no  sufficient  state* 
ment  that  aU  the  evidence  given  on  the  trial  is  embraced 
in  tiie  bilL  A  rule  of  this  Court,  established  at  the  Map 
term,  1853,  provides,  that  ^in  every  bill  of  exceptions  pur- 
porting to  set  out  the  evidence  on  motion  for  a  new  trial 
overruled,  the  words  ^this  was  all  the  evidence  given  in 
the  cause,'  are  to  be  regarded  technical,  and  indispensable 
to  repel  the  presumption  of  other  evidence."  The  form 
of  expression  required  by  the  above  rule,  viz.,  ^'this  was 
aU  the  evidence  given  in  the  cause,"  has  not  been  followed 
in  the  present  case.  We  must  therefore  presume  that  the 
Court  below  had  before  it  evidence  sufficient  to  sustain 
the  judgment 

The  judgment  is  affirmed,  with  2  per  cent,  damages  and 
costs. 

W.  A.  BickUj  for  the  appellants. 

X  B.  Julian^  for  the  appellees. 


Noble  v.  Epperlt. 


In  a  suit,  under  the  B.  8. 1853,  to  reeover  tlie  pouesBion  of  personal  property, 
if,  under  the  iunes,  the  defendant,  in  the  erent  of  snocesB  at  the  trial,  wovld 
be  entitled  to  a  return  of  the  property,  the  juxj  may  find  the  Talne  of  the 
property,  and  damages  for  the  detention  tiiereof ;  and  in  case  they  omit  to 
do  so,  the  Conit  may  direct  them  to  supply  snch  omission. 

If,  in  a  suit  nnder  the  B.  S.  1858,  to  reooyer  the  possession  of  personal  pro- 
perty, the  defendant  pleads  property  in  himself,  he  is  entitled,  on  a  reidict 
in  his  ayor,  to  a  retom  of  the  property,  and  also  to  damages. 
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Tbe  amoimt  of  damaget,  in  sadi  case,  dependa  upon  the  defendaaf  a  inteieat   May  Teim, 
in  the  propertj,  whether  aa  bailee,  or  ahsolnte  owner,  tbo  time  he  had  been       1855. 
deprived  of  it,  its  character,  &c. 

Where,  on  the  trial  of  a  cause,  a  written  agreement  between  the  parties  comes 


NOBLB 
▼. 

np  collaterally,  merely  as  eridence,  and  is  sought  to  be  used  to  the  iajvry  of     "Btfeklt, 
one  of  the  parties,  its  tme  character  may  be  shown  by  parol  evidence. 


APPEAL  from  the  Wayne  Circuit  Court  nunday, 

June  14. 

P&RKiNs,  J^ — Replevin,  by  Noble  against  Epperly^  tor  a 
quantity  of  com,  cattle,  &cc  The  suit  was  commenced 
and  brought  to  issue  before  the  new  code  of  practice  came 
into  forcCi  but  tried  afterward.  Pleas,  non  detinet  and  pro- 
perty in  the  defendant.  Replication  to  the  second  plea, 
reaffirming  the  allegation  in  the  dedaration  of  property  in 
the  plaintifl^  and  denying  property  in  the  defendant.  The 
issues  were  submitted  for  decision  to  a  jury,  and  a  general 
verdict  returned  for  the  defendant  The  Court  declined  to 
receive  the  verdict,  and  remanded  the  jury  to  their  room  to 
consider  further  of  the  value  of  the  property  replevied,  and 
of  the  damages.  Subsequently  the  jury  returned  a  second 
verdict,  finding  for  the  defendant,  and  that  the  property  in 
question  was  of  the  value  of  367  dollars  and  50  cents,  and 
the  damage  for  its  detention  120  dollars. 

The  Court  denied  a  new  trial. 

The  first  error  assigned  consists  in  the  Court  remanding 
the  jury  to  consider  of  the  value  of  the  property  and  the 
damage  for  its  detention. 

Our  statute,  (2  R.  S.,  p.  122,  s.  374,)  enacts,  in  reference 
to  this  class  of  actions,  that  '^  where  the  property  has  been 
delivered  to  the  plaintiff,  and  the  defendant  claims  a  return 
thereof,  judgment  for  the  defendant  may  be  for  the  return 
of  the  property,  or  its  value  in  case  a  return  can  not  be 
had,  and  damages  for  the  taking  and  withholding  of  the 
property." 

This  enactment  shows  that  where  the  issues  are  such 
that  the  defendant,  in  the  event  of  success  at  the  tried, 
would  be  entitled  to  a  return  of  the  property,  there  the 
jury  may  find  the  value  of  the  property,  and  damages; 
and  that,  failing  to  do  so,  it  could  scarcely  be  error  in  the 
Court  to  direct  them  to  supply  the  omission.    In  the  case 
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Kaj  Term,  before  nB,  the  defendant  would,  if  snccessfid  at  the  trial, 
^°^*  be  entitled  to  a  return  of  the  property.  He  pleaded  pro- 
KoBiA  perty  in  himself  and  not  in  the  plaintiff;  and  in  Martin 
EmmLT.  ▼•  JZ^»  1  Black!  291,  the  Court  say,  ^when  the  property 
can  be  shown  to  be  out  of  the  plaintiff,  it  is  well  settled 
by  authority,  that  he  can  not  recover  in  the  action  of  re- 
plevin.'*  The  plea  of  property  in  a  stranger,  therefore, 
they  say,  ^goes  to  the  point  of  the  action,  and  entitles  the 
defendant  to  a  return  without  avowry,  because  it  shows 
the  property  to  have  been  'illegally  taken  from'  hinu^' 
A  fortiori^  does  a  plea  of  property  in  the  defendant  so  en* 
title  him;  and  here  the  plea  was  property  in  the  defendant 
himself.  The  defendant,  then,  being  entitled  to  a  return 
of  the  property,  was  entitled  also  to  some  amount  of  dam- 
ages ;  but  how  great  would  depend  upon  his  interest  in 
the  property,  whether  as  bailee  or  absolute  owner,  the  time 
he  had  been  deprived  of  it,  its  character,  &c.  See  Pierce 
V.  Van  Dyke,  6  Hill  (N.  Y.)  E.  6ia 

It  is  objected  that  the  damages  awarded  were  not  au- 
thorized by  the  evidence.  The  articles  of  property  v^rong- 
fully  taken  in  replevin  were,  com  of  the  value  of  37  dollars 
and  50  cents,  five  cows  and  calves,  one  steer,  two  heifers, 
two  bulls,  and  six  horses.  They  were  detained  about  two 
yeto!  and  a  half  from  the  defendant,  who,  the  jury  may 
have  believed,  was  the  absolute  owner  of  them,  and  who 
was  a  fanner  keeping  and  using  the  articles  upon  his  farm 
at  the  time  they  were  taken.  Their  value  has  been  already 
stated.  We  think,  upon  these  fricts,  the  jury  might  assess 
the  damages,  and  that  the  assessment  made,  considering 
the  character  of  the  property,  was  low  enough* 

Objections  are  made  to  instructions  asked  and  refrised, 
to  instructions  given,  and  to  the  admission  of  one  item  of 
testimony. 

All  the  evidence  not  being  upon  the  record,  we  find  it 
somewhat  difficult  to  appreciate  the  force  of  the  objections. 
We  gather  from  the  record  that  Epperly  was,  at  a  given 
date,  the  undisputed  owner  of  the  property  in  question ; 
that  an  execution  came  out  against  him  upon  which  the 
property  was  sold.  Noble  being  the  purchaser;  that  at  that 
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time  Noble  and  Epperly  were  engaged  together  upon  some  May  Term, 
terms  (but  what  is  a  matter  of  dispute)  in  pork-packing;      ^°^' 
that  it  was  upon  the  strength  of  the  purchase  at  said  exe-      Noble 
cution-sale  that  this  replevin  was  brought,  and  that  the    Efpbblt. 
evidence  upon  the  trial  tended  to  support,  1.  The  hypo- 
thesis that  Noble  purchased  the  property  at  sheriff's  sale 
for  himself,  and  with  his  own  funds;  2,  The  hypothesis 
that  he  purchased  it  with  the  funds  of  Epperly^  and  for 
him,  as  his  agent;  and  3.  That  he  purchased  it  with  funds 
belonging  to  Noble  and  Epperly^  as  partners  in  the  pork 
business,  without  any  special  agreement  as  to  how  the 
money  was  to  be  settled  for  by  Epperly. 

Now,  after  carefully  looking  over  the  numerous  instruc- 
tions given,  we  can  not  say  that  they  did  not  fairly  put  the 
case  to  the  jury  upon  the  different  hypotheses  and  cover 
all  the  ground  upon  which  instructions  were  required. 
Indeed,  tiiose  given  are  objected  to  by  counsel  only  in  the 
following  words : 

^<  We.insist  that  the  following  instructions  given  by  the 
Court,  to-wit— [here  the  numbers  of  the  instructions  are 
set  down] — are  vague,  illegal  and  improper,  and  should 
not  have  been  given." 

Now  this  assertion  is  very  positive  and  broad,  and  cost 
the  counsel  but  little  labor  to  make  it;  yet  it  would  have 
been  much  more  satisfactory  to  the  Court,  and  might  have 
had  more  influence  upon  the  decision  of  the  cause,  had 
it  been  followed  by  an  exposition  showing  wherein  the 
instructions  were  vague,  illegal  and  improper.  Without 
such  exposition  the  assertion  is  of  little  force. 

As  tending  to  disprove  the  truth  of  the  third  hypothesis. 
Noble  offered  in  evidence  an  agreement  between  himself 
and  Epperly^  entered  into  before  operations  were  com- 
menced, stating  that  they  were  not  partners  in  the  pork 
business,  but  that  Noble  was  proprietor  and  Epperly  agent. 

The  Court  permitted  the  subscribing  witness  to  testify 
in  regard  to  the  agreement  as  foUows : 

*'  The  object  of  the  parties  in  entering  into  this  article 
was  to  prevent  Epperhfs  creditors  seizing  upon  the  pork 
when  in  bulk  for  his  debts,  and  prevent  the  parties  from 
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M*y  Term,  being  able  to  pay  the  debts  they  had  incnired  in  pur^ 

^^^*      chasing  it    This  was  NobU?s  reason.    He  said  he  would 

NoBLs      not  have  anything  to  do  with  it  unless  he  was  made  per* 

Kppbrlt.    fectly  safe,  as  he  did  not  want  to  involve  himself  with 

Epperhfs  debts.     The  ground-work  of  the  conversation 

between  the  parties  was,  to  help  or  reUeve  Epperly^  as 

Noble  said." 

And  touching  this  point,  the  Court  gave  instruction 
number  nine,  one  of  those  objected  to  with  most  justice, 
as  being  '^  vague,  illegal  and  improper."    It  reads  thus : 

"  Upon  the  subject  of  partnership,  the  written  agreement 
made  between  the  parties  and  presented  in  evidence,  can 
not  be,  by  parol  evidence,  altered,  explained,  or  varied  in 
the  terms  thereof  firom  the  writing  itselfl  Neither  can  any 
parol  agreement  between  the  parties  before  or  at  the  time 
of  the  executing  of  the  agreement  between  the  parties,  be 
regarded  as  varying  its  terms;  and  it  must  be  received  by 
the  jury  as  the  terms  of  the  partnership.  It  is,  of  itself  the 
depository  of  all  facts  it  purports  to  be  the  depository  of; 
but  the  jury  may  regard  such  independent  and  collateral 
facts  and  circumstances  as  shall  go  to  show  that  the  in- 
strument  was  discharged,  or  never  acted  upon,  or  has  not 
the  force,  effect  and  application  intended  to  be  proven  by 
it,  in  the  hands  of  the  party  offering  it." 

Had  this  suit  been  upon  the  agreement  in  question,  or 
to  enforce  some  right  growing  out  of  the  pork-packing 
operation,  perhaps  Epperly  would  have  been  estopped, 
however  much  it  might  have  been  to  his  disadvantage,  to 
show  that  the  instrument  did  not  express  its  real  inten* 
tion,  but  was  designed  to  cover  a  different  purpose.  Such, 
however,  is  not  the  character  of  this  suit.  And  where,  as 
in  this  case,  the  agreement  comes  up  collaterally,  merely 
as  evidence,  and  is  sought  to  be  used  to  the  injury  of  one 
of  the  parties,  we  think  its  true  character  may  be  shown 
by  parol  evidence. 

Per  Ouriam. — The  judgment  is  aflSrmed,  with  1  per 
cent,  damages  and  costs. 

X  Perrpj  X  &  Newman  and  X.  P.  Siddall,  for  the  appellant 

C  H.  Testy  X  Ryman  and  O.  P.  Motion^  for  the  appellee. 
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May  Tenn, 

PooTB  and  Another  v.  Lefavour  and  Others.  looo* 

FOOTE 
V, 

Error  in  matter  of  form,  although  I4>pareiit  on  the  ikoe  of  a  decree,  is  not  a    I«bfavocr. 
sufficient  gronnd  for  reyening:  it. 

An  exhibit  may  be  proyed  in  chancery  at  the  hearing,  and  hence  the  proof 
does  not  necessarily  become  part  of  the  record. 

The  record  of  a  suit  in  chancery  stated  tiiat  the  caose  was  set  down  for  hear* 
ing  upon  bill,  answers  and  depositions.  A  writing  under  seal  upon  wliich 
the  bill  was  founded  was  copied  in  the  bill  and  also  made  an  exhibit.  The 
record  nlso  showed  that  it  had  been  proved.  Edd,  that  the  omission  to 
state  that  the  cause  was  set  down  on  the  exhibit  as  well  as  the  bOl,  &c.,  was 
a  mere  omission  in  a  matter  of  form. 


ERROR  to  the  Marion  Circuit  Court 

Perkins,  J. — Bill  of  review  for  errors  of  law  appearing 
upon  the  face  of  the  original  decree.  Demuners  sustained 
to  the  bill  and  the  bUl  dismissed. 

The  decision  must  be  affirmed*  We  have  been  able  to 
discover  no  error,  at  least  of  more  than  mere  form,  in  the 
original  decree ;  but,  says  Starpy  in  his  Equity  Pleading, 
p.  456,  8.  411,  ^  error  in  matter  of  form  only,  although  ap- 
parent on  the  face  of  a  decree,  seems  not  to  have  been 
considered  a  sufficient  ground  for  reversing  the  decree." . 

In  this  cose,  the  original  bill  was  filed  against  infant 
heirs,  &c.,  for  the  redemption  of  property.  The  writing 
under  seal  on  which  the  bill  was  founded  was  set  forth  in 
fall  and  made  an  exhibit.  The  heirs  were  duly  served 
with  process,  and  a  guardian  ad  litem  appointed,  who  an- 
swered for  them.  The  case  was  plainly  proved ;  and  the 
record  presents  a  more  than  ordinary  degree  of  accuracy 
of  proceeding. 

It  is  objected  that  the  exhibit  mentioned  above  was  not 
proved.  The  answer  is,  that  it  might  have  been  proved 
by  parol  at  the  hearing,  and,  hence,  the  evidence  not  made 
a  part  of  the  record;  and,  further,  that,  in  point  of  fact, 
the  record  does  show  it  was  proved.  It  is  clearly  shown 
by  the  testimony  of  Harrison^  Phipps  and  others,  that  they 
conversed  with  the  obligor  in  the  instrument,  and  that  he 
uniformly  recognized  its  genuineness. 

It  is  also  objected  that  in  setting  down  the  cause  for 


THunday, 
June  14. 
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Hay  Tem,  hearing,  it  is  not  stated  that  it  was  not  done  npon  said 
1855.      exhibit    The  record  states  that  the  cause  was  set  down 


BiKnov  upon  bill,  answers  and  depositions.  Now,  the  exhibit  in 
Wiiiov.  question  was  literally  copied  into  the  bill;  it  was  made 
the  subject  of  proof;  the  whole  case  turned  upon  it;  it 
was  before  the  Ck>urt ;  and  the  mere  omission  to  state,  in 
setting  down  the  cause,  that  it  was  set  down  specially 
upon  it,  as  well  as  other  matters,  can  be  no  more  than 
one  of  those  mere  *' matters  of  form''  which  Story  says 
will  not  cause  a  reversaL 

Per  Curiam. — The  decree  is  aflSrmed  with  costs. 

JL  Zr.  Walpolej  for  the  plaintiffs. 

J.  Morrison  and  &  Major^  for  the  defendants. 


Simpson  v.  Wilson,  Administrator. 

It  is  incnmbent  upon  the  party  asking  for  a  new  trial  on  acooont  of  newly 
discovered  endenoe,  to  show,  1.  That  it  has  come  to  his  knowledge  sinoe 
the  trial;  S.  That  it  was  not  owing  to  a  want  of  diligence  that  he  did  not 
know  it  sooner;  and  8.  Thai  it  wonid  prohaUy  prodnce  a  difierent  resolt. 

Where  a  party  asks  for  a  new  trial  on  the  ground  of  newly  discovezod  eri- 
dence,  he  must  set  forth  in  his  hill  of  exceptions  the  testimony  which  was 
submitted  to  the  jnry,  so  as  to  enable  the  appellate  Court  to  judge  whether 
the  result  would  be  changed  by  the  new  testimony,  or  whether  the  testi- 
mony would  be  merely  cnmnlatiTe. 

A  new  trial  wiU  not  be  granted  to  allow  the  introduction  of  merely  cnmnlatirB 
testimony. 

The  Supreme  Court  will  presume  that  a  new  trial  was  properly  refused  by  the 
Court  which  tried  the  cause,  when  the  record  does  not  diow  the  eontrary. 

Friday,  APPEAL  from  the  Henry  Court  of  Common  Pleas. 

GrooKiNS,  J. — After  a  verdict  for  the  plaintiff  in  this 
cause,  the  defendant  moved  for  a  new  trial,  on  the  ground 
of  newly  discovered  evidence,  upon  the  affidavit  of  him- 
self and  of  the  witnesses  by  whom  he  expected  to  make 
the  additional  proof.     The  Court  overruled  the  motion 
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and  gaTe  jadgment  for  the  plaintiff.    The  bill  of  excep-  ^^  1*«™, 
tions  does  not  contain  the  evidence  given  on  the  trial.  looo. 

It  is  incumbent  on  the  party  asking  a  new  trial  on  ac»      Avbxm 
count  of  newly  discovered  evidence,  to  show,  1.  That  it      Btbd. 
has  come  to  his  knowledge  since  the  trial ;  2.  That  it  was 
not  owing  to  a  want  of  diligence  that  he  did  not  know  it 
sooner ;  and  3.  That  it  would  probably  produce  a  different 
result. 

On  the  last  point  we  can  form  no  opinion,  because  we 
do  not  know  what  was  proved  on  the  triaL  Where  a 
party  asks  for  a  new  trial  on  the  ground  of  newly  dis« 
covered  evidence,  he  must  set  forth  in  his  bill  of  excep- 
tions  the  testimony  which  was  submitted  to  the  jury,  so 
as  to  enable  the  appellate  Court  to  judge  whether  the  re* 
suit  would  be  altered  by  the  new  testimony. 

The  new  testimony  may  have  been  cumulative  only; 
and  if  so,  a  new  trial  will  not  be  granted;  and  we  can  not 
know  that  it  is  not  cumulative  unless  we  are  informed 
what  had  been  proved  before.  We  must  presume  that 
the  decision  of  the  Common  Pleas  in  refosing  a  new  trial 
was  right. 

Per  OurianL — The  judgment  is  affirmed,  with  3  per  cent, 
damages  and  costs. 

W.  C/rosej  for  the  appellant. 

E*  Johnson,  for  the  appellee. 


AusEM  V.  Byrd. 


AMnmpsit  against  A.  and  B.  on  a  note  doe  fire  yean  after  date,  with  interest 
payable  annnaHy,  and  if  not  paid  when  due,  tiie  principal  to  become  dae. 
A,  was  deikolted.  B»  pleaded  the  general  issue,  and  a  special  plea  allegfaig 
Ids  readiness  to  pay  the  interest,  bot  that  the  plaintiff  fraadolentl j  left  tiie 
state  to  prevent  a  tender  of  it.    Bemnner  to  the  special  plea  sustained. 

Held,  that  the  plea,  if  viewed  as  a  plea  of  tender,  or  an  excuse  for  not  tender- 
ing the  interest,  was  defectSre  for  not  maldng  profirt  of  tlie  monej  in  Court 
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May  T«nD,    Edd,  a]to»  that  If  rogardAd  aa  a  plaa  of  fraod.  Ha  nBfkamej  was  imnalarialy 
1855.  tbo  tacts  alleged  bdng  admiu ible  under  the  general  isiiie. 

~ On  the  nutaining  of  the  demnner  to  the  plea  above  mentioned,  B.  aaked 

Y^^  iMtTe  to  file  another  plea,  alleging  that  the  note  waa  obtained  from  him  by 

Btu>.  the  frandnlent  oonniTaaoe  of  the  plaintiff  and  A.,  wlio  repreaented  to  him 

that  the  note  waa  pajaUe  unconditionally  flve  years  after  date;  that  he  waa 

not  a  rery  good  scholar,  and  that  it  was  written  in  a  hand  whicb  he  could 

not  readily  read,  &c. 

Held,  that  the  plea  was  no  defence  to  the  action,  and  that  therefore  leave  to 

file  it  was  properly  reflised. 
Edd,  also,  that  had  it  been  sufficient,  yet  the  iacts  behig  admissiUe  under  the 
general  issue,  the  reftisal  would  have  furnished  no  ground  for  reversing  the 
judgment. 
A  note  was  made  payable  five  years  after  date,  widi  Interest  payable  annually, 

and  if  not  paid  when  due,  the  principal  to  become  due. 
Hdd,  that  a  judgment  for  the  principal  and  interest  before  the  lapse  of  the 

ftw^  years,  the  interest  not  having  been  paid  as  stipulated,  was  proper. 
Hdd,  also,  that  ibe  practice  of  entering  judgment  in  sudi  cases  ibr  the  whole 
demand,  but  with  leave  to  take  out  execution  only  as. die  amounts  become 
due,  does  not  prevail  in  this  state. 
In  a  UIl  of  exceptions  taken  in  a  cause  tried  before  rule  SO  of  the  Supreme 
Court  took  effect,  there  was  no  statement  that  the  bill  contained  all  the  evi- 
dence given  at  the  trial.  Hdd,  nevertheless,  that  tiie  oljection  that  tfie  ver- 
dict was  contrary  to  the  evidence  could  not  be  noticed. 

fridtuf,         APPEAL  from  the  HunHnerian  Court  of  Common  Heas. 

June  15.  ^ 

GooKiNs,  X — Assmnpait  hj  Byrd  againBt  Johnson  and 
Ausem^  on  a  promissory  note  for  700  dollars,  dated  Sep^ 
tember  2, 1850,  due  five  years  after  date,  with  interest  pay- 
able annually,  and  if  not  paid  when  due  the  principal  to 
become  due.  The  suit  was  brought  in  March^  and  the 
cause  tried  in  Aprils  1853.  Johnson  made  default  Ausem 
pleaded  the  general  issue,  and  a  special  plea  alleging  his 
readiness  to  pay  the  interest,  but  that  the  plaintiff  fraudu- 
lently left  the  state  to  prevent  a  tender  of  it  A  demurs 
rer  to  this  plea  was  sustained.  In  this  there  is  no  error. 
If  viewed  as  a  plea  of  tender,  or,  which  is  the  same  in 
effect,  an  excuse  for  not  tendering  the  interest,  it  is  de- 
fective for  not  making  profert  of  the  money  in  Court  If 
it  is  to  be  regarded  as  a  plea  of  fraud,  it  is  immaterial 
whether  it  was  sufficient  or  not  The  facts  were  admissi- 
ble in  evidence  under  the  general  issue.  Streeter  v.  Henleyj 
1  Ind.  R.  401. 

On  the  sustaining  of  the  demurrer,  the  defendant  asked 
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leave  to  file  another  plea,  alleging  that  the  note  was  ob-  Hay  Tenn, 
tained  from  him  by  the  fraudulent  conniyance  of  the  plain-  iS55. 
tiff  and  JohnsaHj  hifl  co-defendant,  who  represented  to  him  Auskm 
that  the  note  was  payable  onconditionally  five  years  after  Btbd. 
date;  that  he  was  not  a  very  good  scholar,  and  that  it  was 
written  in  a  hand  which  be  could  not  readily  read,  Sec 
The  Court  refused  permission  to  file  this  plea,  which  is 
assigned  for  error.  The  defendant  was  not  injured  by  a 
refusal  to  permit  this  plea  to  be  filed,  because  it  was  no 
defence  to  the  action,  and  would  have  availed  nothing  had 
it  been  allowed.  For  aught  that  appears,  he  had  received, 
with  Johnson^  the  consideration  of  the  note,  and  the  mis- 
representation was  of  a  matter  apparent  to  the  senses. 
The  deed  of  one  who  can  not  read  will  not  be  avoided 
for  that  reason,  unless  he  request  that  it  be  read  to  him. 
BdUenbeck  v.  DewiU^  2  Johns.  404.  Had  the  plea  shown 
that  the  defendant  was  a  surety,  and  had  the  circum- 
stances of  fraud  been  such  as  could  not  by  reasonable 
diligence  have  been  detected,  it  might  have  been  sufficient. 
Besides,  the  facts  were  admissible  in  evidence  under  the 
general  issue. 

The  issue  was  tried  by  jury.  Verdict  for  the  plaintiff 
for  the  amount  of  the  note  and  interest  Motion  for  a 
new  trial  overruled  and  judgment. 

An  objection  is  urged  to  this  judgment  that  the  action 
was  premature.  It  was  formerly  held,  that  debt  would 
not  lie  for  money  payable  in  instalments,  until  the  last 
was  due.  Co.  litt.  47,  2d3,  b. — 3  Co.  22,  a.  But  assump- 
sit has  always  been  held  to  lie  for  the  recovery  of  money 
payable  in  instalments,  before  the  whole  was  due.  1  Chit 
PI.  97.  This  is  not  an  action,  however,  for  the  recovery 
of  an  instalment;  it  is  for  the  recovery  of  the  whole  debt, 
in  consequence  of  the  non-payment  of  an  instalment  of 
interest.  J£  A.  makes  a  bill  to  B.  for  the  payment  of  £20, 
viz.,  JEIO,  &c.,  and  hereby  covenants  and  grants  with  B. 
that  if  he  makes  default  in  either  of  the  said  payments, 
he  will  then  pay  what  of  the  whole  shall  be  unpaid,  after 
default  of  the  first  day,  debt  lies  for  the  whole.  Bac  Ab., 
tit  Conditions,  P.  3,  p.  669,  note  a. 
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Uaj  Tem,       Jt  is  further  iiuuBted,  that  if  the  plaintiff  was  entitled  to 

^^^'       jndgment  for  the  whole,  it  should  have  been  with  leare 

Omou.      to  take  out  execation  only  as  the  amounts  became  due. 

Mix.       We  have  no  such  practice.    Such  a  practice  prevailB  in 

England^  upon  obligations  like  the  present,  but  it  is  under 

the  statute  of  8  and  9  Wm.  3,  c  11,  s.  8,  which  is  not  in 

force  in  this  state.     A  similar  practice  prevails,  we  think, 

in  Pennsplva$Uaj  and  perhaps  in  other  states,  under  special 

statutes,  but  it  is  a  proceeding  unknown  to  the  common 

law. 

We  can  not  notice  the  objection  taken  to  the  verdict  as 
being  against  evidence.  There  is  no  statement  in  the  biU 
of  exceptions  that  it  contains  all  the  evidence  given  at  the 
triaL 

Per  Ourianu — The  judgment  is  affirmed,  with  3  per  cent, 
damages  and  costs. 
J.  R,  Cqffroihj  for  the  appellant. 
X  R.  Blacky  for  the  appellee. 


Cecil  r.  Mix  and  Othefs. 


A  blank  indonemeiLt  of  a  note,  in  the  absence  of  eTidenoe  showing  when  it 
was  made,  wiQ  be  presnmed  to  have  been  made  at  the  date  of  the  note. 

A,  and  B,,  of  Lafajfdte,  being  indebted  to  C,  who  resided  in  a  different 
connty,  C,  sent  to  an  agent  at  Lafixyetu  a  request  to  secoxe  the  debt  Tlie 
agent  letumed  a  note  (which  was  made  payable  at  the  LaJayeUe  branch  of 
the  state  bank)  signed  bj  A,  and  B.  and  indorsed  in  blank  by  Z>.  There 
wafi  no  other  eridence  of  the  date  of  the  indorsement  (7.  having  after- 
wards indorsed  his  name  in  blank  below  D\  delirered  the  note  to  liie 
plaintiff.    £Ud,  that  Z>.  was  to  be  regaided  as  one  of  the  moken. 

FrUhy,  ERROR  to  the  Tippecanoe  Circuit  Court 

Stuart,  J. — Assumpsit  on  a  promissory  note  avexringy 
as  to  JUixy  that  he  became  one  of  the  makers  by  «igning 
his  name  on  the  back.    The  ayerment  is,  that  on  the  day 
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and  year  on  which  the  note  was  made,  at,  &c^  the  defen-   M»y  Term, 
dant  Mix  signed  his  name  in  blank  on  the  back,  and  that  so      ■*-^^* 
signed  the  note  was  delivered  to  the  payee,  John  P.  Baker.       Cbcil 
Baker  subsequently  assigned  to  CeciL   Trial  by  the  Court.       mix. 
Finding  and  judgment  for  the  defendants.     The  evidence 
is  all  properly  embodied  in  the  record. 

The  evidence  of  John  P.  Baker^  the  payee,  introduced 
as  a  witness  for  and  released  by  Cecily  so  far  as  it  bears 
on  this  point,  is  brief,  viz.,  '^  that  he  was  the  payee  of  the 
note ;  that  Thompson  and  Bowan  owed  witness  a  debt  for 
that  amount  for  lumber;  that  the  witness,  living  in  ano- 
ther county,  sent  to  one  Hallidayy  of  Lafayette^  to  secure 
the  debt  for  him ;  that  Halliday  returned  the  note  to  wit- 
ness, with  the  names  of  Thompson  and  Bowan  and  said 
James  Mix^  the  same  as  they  now  appear  thereon. 

The  note  and  indorsements  read  thus,  viz.: 

"$269.  Lafayettej  February  7 y  18^9.  Four  months  from 
date,  we  promise  to  pay  John  P.  Baker  two  hundred  and 
fifty-nine  dollars,  for  value  received,  without  benefit  of  va- 
luation or  appraisement  laws ;  negotiable  and  payable  at 
LafayeUe  branch,  state  bank  of  Indiana.  [Signed]  Thomp- 
son  and  Bowa/nP    "Indorsed,  James  Mixy  John  P.  Baker.^ 

This  was  all  the  evidence  bearing  on  that  question. 

The  only  question  presented  is  as  to  the  liability  of  Mix. 
Was  it  primary  or  secondary?  Was  he  one  of  the  makers 
of  the  note  or  only  an  indorser?  The  authorities  on  this 
question  were  fully  exandned  by  judge  Dewey^  in  WeUs 
V.  Jacksony  6  Blackf.  40.  According  to  the  Massachusetts 
authorities,  the  liability  of  Mix  would  be  that  of  surety 
on  the  original  contract,  as  much  as  though  his  name  had 
been  on  the  face  of  the  note;  but  the  presumption  is  open  ^^^  r.* 
to  explanation  as  to  the  real  intent  of  the  indorsement.^ 
In  New  "York  such  indorsement  is  held  to  be  prima  facie 
evidence  of  secondary  liability  only,  unless  it  be  shown  by 
other  evidence  than  the  mere  indorsement,  that  his  object 
was  to  give  the  maker  of  the  note  credit  with  the  payee. 

In  regard  to  negotiable  paper,  this  Court,  in  the  case 
cited,  inclined  to  the  latter  principle.  "The  deduction," 
says  the  Court,  "which  we  draw  from  these  authorities  is, 
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May  Term,  that  the  blank  indorsement  of  nnnegotiable  paper,  made 
__  J^Lll_  at  the  date  of  the  contract,  and  nnexplained  by  extrinsic 
Cscit      testimony,  confers  upon  the  payee  the  authority  to  hold 
Mix.       the  indorser  liable  on  the  original  contract  as  a  surety; 
and  that  a  similar  unexplained  indorsement  of  negotiable 
paper,  renders  the  indorser  liable  only  as  indorser,  with  the 
ordinary  rights  and  privileges  incident  to  that  character; 
but  that,  in  either  case,  the  liability  intended  to  be  as- 
sumed may  be  explained,  and  the  prima  facie  responsi- 
bility be  changed  to  one  of  another  kind" 

Adhering  to  the  principles  thus  established,  it  but  re- 
mains to  inquire  how  they  a£fect  the  liability  of  Mix. 

There  are  two  circumstances  which  seem  to  define  the 
position  of  Mix  beyond  controversy.  It  is  shown  in  evi- 
dence that  when  the  note  was  delivered  to  the  payee,  and 
before  the  latter  had  assigned  it  to  Cedl^  Mixfs  name  was 
indorsed  thereon.  There  is  no  date  to  the  indorsement, 
and  the  presumption  therefore  is,  in  analogy  to  assign-*^ 
ments,  that  it  was  done  at  the  date  of  the  note. 

There  is  nothing  in  the  case  to  repel  this  presumption. 
This  blank  indorsement  of  a  note  negotiable  under  our 
statute,  R.  S.  1843,  p.  576,  s.  6,  (and  much  more  under  the 
authority  of  Wells  v.  Jackson^  if  the  instrument  were  not 
negotiable,)  made  at  the  date  of  the  note  and  before  i^ 
delivery,  sufficiently  indicates,  we  think,  the  intention  of 
Mix  to  give  the  other  makers  credit  with  Baker ^  the  payee. 

The  other  circumstance  is  closely  connected  with  tiie 
time  and  manner  of  signing.     It  is  the  position  of  his 
'  name.     The  note  and  indorsements  are  set  out  in  the 

record;  as  to  the  latter  thus  indorsed,  ^^  James  Mix^  John  P. 
Baker!^  In  the  case  of  Wells  v.  Jackson^  the  principles  of 
which  we  adopt  in  the  determination  of  this  case,  JacksofCs 
name  stood  the  last  of  three  indorsers.  And  the  Court 
lay  stress  upon  this  fieu^t,  as  a  ground  of  presumption  that 
he  had  '^placed  his  name  on  the  bond  in  the  character 
of  an  ordinary  indorser — looking  to  the  responsibility  of 
those  whose  names  preceded  his,  including  the  payee  and 
maker."  Here  JiSa^s  name  stands  first  on  the  back  of  the 
note.     Taking  these  two  circumstances  together,  the  time 
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theiadanemeirtwBsmade  Eiidtiiepoditiottof  thei^^        May  Tem, 
meat  itself  leayee,  we  think,  no  doabt  of  the  intention      ^8^* 
of  iKb,  the  indoner,  aipd  of  Bakery  the  payee,  as  to  the      Datib 
liability  anwimed  by  Mb%    Baker  had  every  reason  to  re*  '     c^x. 
gaid  him  as  a  party  to  the  original  contract     Cecily  the  < 
assignee,  has  properly  so  regarded  him  in  this  action. 

We  are  clearly  of  opinion  that  the  evidence,  in  the  light 
of  the  authorities  cited,  shows  the  liability  of  Mix  to  be 
of  this  primary  character,  and  that  therefore  the  judgment 
should  be  reversed. 

JPtr  OmrianL — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

O.  &  Orth  nndKJEL  BrackeU,  for  the  plaintifil 

R.  C.  Qregory  and  JL  Jmes^  for  the  defendants. 


Davis  v.  Cox  and  Others.  im    lo 


^White  tiw  huid  Intendad  to  bo  enibtaoed  in  s  norlg^e  te  rnkdcBGribed,  die 
mortgagee  amtt  hsvt  the  instranijeiit  lefonned  before  be  cen  proceed  to 
foiedoM. 
Bin  for  foredosine  agafaut  rabeeqneiit  parduuers.  Tbe  land  intended  to  be 
enibraoed  in  tbe  mortgage  waa  miadeicrfbed  tbevaia  bat  eoivectlj  deeoibed 
Intfaedeedatoaaehparcbaaen.  Tbe  bill  did  not  aOege  Oe  mjadeeoiptioa 
nor  aeek  to  bnve  the  mortgage  reformed;  bnt  the  eritoice  showed  tbe  mia- 
deecriptlon  and  tended  to  prore  that  the  pnvcbaaen  had  knowledge  of  it 
irtien  they  bought  die  land.  The  Supreme  Court  ordered  the  US  to  be  dis- 
adaaed  withont  prqndlee,  fte. 

EBBOB  to  the  Bar(kolomew  Circuit  Court  ^n* 

Stuaht,  J. — ^BiU  in  chancery  by  Davis  against  Oox^  the 
mortgagor,  and  Waod^  Lortdn  and  Woody  subseqttent  pur- 
chasers, to  foreclose  a  mortgage. 

The  land  as  described  in  the  bill,  is  the  soM^west  half 
of  the  sootti-vrest  quarter  of  section  J^en^  in  township 
nine,  of  range  seven  east,  &c 
Vol.  VL-31 
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Mftj  Tim,       The  mortgage,  dated  SepUmber  18, 1846,  and  leocxded 
^Q*^*      December  19, 1846,  was  given  to  seeiue  the  payment  of 
VxTu      200  dollars,  which,  as  elsewhere  spears,  was  part  of  the 
Cox.       consideration  for  the  land  mortgaged,  though  not  so  al- 
leged in  the  bilL 

Cox  and  wife  made  default.  Woadj  Larldn  and  Wood 
answered  They  admit  the  mortgage  on  the  soutk-^esi 
half  of  the  south-west  quarter  of  section  f^teeny  &a,  as 
alleged  in  the  bill ;  bnt  they  set  np  that  on  the  17th  day 
of  Jiifyj  1849,  Wood  and  Larkin  were  seized  in  fee  of  i^ 
west  half  of  the  sonth-west  quarter  of  section  Jifteenf  in 
township  nine,  of  range  seven  east,  containing  80  acres ; 
and  on  the  day  last  named,  they,  John  Wood  and  Joseph 
Larldnj  in  consideration  of  600  dollars  paid,  &c^  sold  and 
conveyed  the  said  tract  of  land  to  the  other  respondent, 
Ebenezer  Wood;  that  this  deed,  dated  Jvly  17, 1849,  was 
recorded  October  9, 1849;  that  the  purchase  by  E.  Wood 
from  Wood  and  Larkin  was  bona  fide;  and  that  prior  to 
the  consummation  of  the  contract,  K  Wood  had  no  know- 
ledge, information  or  notice  that  the  said  Dams  had  any 
daim,  interest  or  lien  on  the  land.  He  is  silent  as  to  his 
belie£  He  admits,  however,  that  when  the  purchase  was 
made  by  him,  he  was  informed  that  Davis  claimed  to  have 
a  mortgage  upon  a  different  parcel  of  land,  viz.,  the  ^otctt- 
west  half  of  the  south-east  quarter  of  section  fifteen^  &c; 
that  on  the  16th  of  November^  1846,  Cox  conveyed  in  fee 
to  Wood  and  Larkin  for  600  dollars  the  same  land  con- 
veyed by  the  latter  to  E.  Wood  The  deed  from  Cox  to 
Wood  and  Larkin  is  alleged  to  have  been  duly  recorded, 
and  that  it  is  lost,  &cc  They  frtrther  deny  tiiat  at  the 
time  of  the  purchase  from  CoXy  they  had  any  knowledge, 
information  or  notice  that  Davis  claimed  a  Uen  or  incum- 
brance upon  it,  Sic  E.  Wood  claims,  therefore,  as  a  bona 
fide  purchaser. 

Davis  filed  a  replication.  Had  he,  instead  of  that,  pressed 
the  respondents  with  proper  interrogatories  in  his  biU,  and 
proper  exceptions  to  their  answer,  tending  to  search  out 
the  extent  of  their  knowledge,  information,  hearsay  and 
beliefs  he  would  perhaps  have  reached  a  different  result. 
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The  witness  who  drew  the  mortgage  describes  aocu-   May  Term, 
ratelj  in  his  deposition  the  land  intended  to  be  mortgaged.      J-^^' 
Here  were  the  means,  upon  a  proper  case  made,  to  have      Dati« 
the  instrament  reformed;  and  then  he  conld  have  pro-       cox. 
ceeded  to  foreclose.    Bmt  v.  Freeman^  1  Ohio  B.  490.^ — 
Young  Y.  MtUer,  10  id.  65.— McLatOh  v.  Ratkbone,  19  id. 
21i—Lindl€i/  v.  Cravens,  2  Blackf.  426.-3  Ind.  B.  183w— 
Oratf  y.  Woods,  4  Blackf:  432.— 1  Story's  Eq.,  ss.  110  to 
183. 

Singleton,  another  of  Davis*  witnesses,  states  in  his 
deposition  that  E.  Wood  came  to  the  auditor's  office,  in- 
quiring about  a  piece  of  land  he  had  bought  firom  Wood 
and  Larkin.  He  requested  Singleton  to  look  it  up  for 
him,  adding  that  it  could  be  found  by  a  mortgage  Coz 
had  given  to  the  man  he  bought  from  for  some  part  of 
the  puTchase<noney,  as  he  (Wood^  understood  it;  said  he 
wished  to  know  the  amount  of  the  mortgage  for  the  pur^ 
pose  of  paying  it  off;  but  finding  the  mortgage  on  the 
wrong  tract  of  land,  he  said  he  should  not  pay  it. 

The  deposition  of  TerreU,  recorder,  is  to  the  same  effect 
His  deposition  further  discloses  that  the  land  deeded  by 
Davis  to  Cox  and  by  Cox  to  Larkin  and  Wood,  was  the 
only  land  then  or  since  owned  by  Coz;  that  Coafs  mort- 
gage to  Davis  was  on  a  part  of  section  thirteen  instead  of 
Ji/teen. 

The  correct  description  of  the  tract  as  deeded  by  Davis 
to  Cox,  and  presumed  to  be  intended  by  the  mortgage, 
was  the  west  half  of  the  south-west  quarter  of  section 
fifteen,  in  township  nine,  of  range  seven  east.  The  mort- 
gage, which  is  made  an  exhibit,  is  on  the  sofiOk^est  half 
of  the  south-west  quarter  of  section  thirteen,  in  township 
nine,  of  range  seven  east 

On  final  hearing  the  bill  was  dismissed. 

CJounsel  for  the  complainant  make  the  same  mistake  in 
their  argument  as  is  made  in  the  bilL  Indeed  they  argue 
as  though  they  were  not  aware  of  the  doctrine  of  the 
reformation  of  instruments. 

It  is  urged  that  Wood  knew  the  money  to  secure  which 
the  mortgage  was  given,  was  part  of  the  unpaid  purchase- 
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WUj  Tm,   money  dne  from  ihe  Tendee  to  the  vendot.    Very  trae, 

^^*^      that  is  the  state  of  facte  pioTed;  and  the  pleader  shoald 

Datu      have  iGramed  bis  bill  accordingly.    It  is  not  what  the  ccnn- 

Cox.       phdnant  alleges  simply^  without  proving  it,  nor  what  he 

proves  without  having  alleged  it»  that  is  the  measoie  of 

his  remedy;  but  what  he  alleges  and  proves. 

Here  there  were  two  grounds  which  the  pleader,  after 
lefonning  the  mortgage,  might  have  assnmed — fiaming 
his  bill  with  a  donble  aspect,  and  thus  placing  success 
beyond  the  reach  of  contingency.  For  if  the  mwtgage 
was  void,  so  as  to  porevent  a  recovery  in  that  direction, 
it  was  void  for  every  purpose,  and  could  not  be  set  up  as 
a  waiver  of  the  vendor's  lien  for  the  purchase-money. 

In  LimUep  v.  Cravemj  sttproj  the  bill  had  been  dismissed 
in  the  Court  below;  but  that  decree  vtbb  reversed  in  this 
Court,  and  tiie  bill  otdered  to  stand  for  amendment  We 
can  not  do  that  here;  because  tite  one  stood  on  demurrer, 
the  other  tm  final  hearing. 

But  in  the  case  at  bar,  the  bill  should  have  been  dia- 
missed  vnthout  prejudice. 

In  a  late  case  in  (Mia,  it  was  held  that  when  a  deed 
was  evidently  designed  to  convey  a  fee,  a  Court  of  Equity 
will  not  lend  itself  to  defeat  the  intent  If  such  deed,  on 
a  proper  case  made,  would  be  reformed  in  equity,  no  per- 
son who  would  be  bound  by  it  when  reformed,  can  found 
an  equity  upon  ite  defects.  Williams  v.  2%e  Presbi/terian 
Ckmrk  eittL,!  Ohio  State  R.  (1853)  477. 

Perhaps  as  a  corollary  to  this  doctrine,  we  might  reverse 
the  decree  below,  and  order  the  ImU  to  stand  for  amend- 
ment. In  eithear  case  the  costo  fall  on  Davu^  and  it  can 
make  no  material  difference. 

Per  Ouriami — The  decree  is  reversed  at  the  costs  of  the 
plaintiff.  Cause  remanded,  with  instructions  to  the  Cir^ 
eoit  Court  to  dismiss  ihe  bill  without  prejudice,  and  to 
allow  the  parties  to  witfadmw  their  papers,  &c. 

W.  Herod  and  &  Siamtfer,  for  the  plaintiff; 

W.  F.  Pidgem  and  I  Blackford^  for  the  defendants. 
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May  Tenn, 

Kennedy  v.  The  State.  ±00^ 

KamaDT 

T. 

Indictment,  chaigfaifi^  tbe  prisoner,  TkamoM  Kmn^,  ynA  mnrder  In  the  iint  Tm  Statb. 
degree.    Verdict,  '<  We,  ^»  jvey,  do  nij  end  find  tknt  Thmmm  Kamteify  it  i   6  iSST 

gnilty,  in  manner  and  fimn  as  he  stands  diaiiged  in  the  indictanent»  and  tiiat  1^64  etfl 

he  shall  be  imprisoned  in  the  state  prison,  and  kept  at  hard  labor  dnring 
lifb."  The  act  of  1843,  in  force  when  the  verdict  was  rendered,  proTided, 
that  npon  an  Indictment  for  mnrder  in  tfia  first  degree,  the  jniy  might  find 
the  ddmdaiit  not  gvOtr  of  the  crime  in  the  d^giee  chaiged  in  fte  indlo^ 
ment,  and  nu^t  find  him  gnilty  of  snoh  mnrder  in  the  second  degnt ;  or 
they  might  find  him  gollty  of  manslaughter.  EM,  that  the  yerdict  showed, 
witii  sufficient  certainty,  Aat  tiie  prisoner  waa  found  guilty  of  ntnrder  in  the 
first  degree. 

When,  under  tiia  act  in  question^  the  jury,  under  a  sing^  count  chaxgfa^ 
murder  in  the  first  d^pree,  find  the  prisoner  guilty  of  murder  in  the  second 
degree,  the  verdict  should  specifically  name  the  oficsnce  of  which  he  is 
found  guilty* 

APPEAL  from  the  Hancock  Circait  Covat  ^>^. 

t/uiw  15. 

Davison,  X-— Indictment,  contiuning  a  eingle  oovrnt, 
charging  mmder  in  the  first  degree.  Verdict,  ^wbi  the 
jury,  do  say  and  find  that  Thomas  Eennedp  is  guilty  in 
nuuiner  and  fcHrm  as  he  stands  chai^d  in  the  indictment, 
and  that  he  shall  be  imprisoned  in  the  state  prison  and 
kept  at  hard  labor  during  life."  Motions  for  a  new  trial 
and  in  aitest  were  denied,  and  judgment  given  on  the 
verdict 

An  act  in  force  when  this  verdict  was  rendered^  pro* 
vides,  that  "upon  an  indiciment  for  murder  in  the  first 
degree,  the  jury  may  find  the  defendant  not  guilty  of  the 
crime  in  the  degree  charged  in  the  indictment,  and  may 
find  him  guilty  of  such  murder  in  the  second  degree;  or 
they  may  find  him  gnilty  of  manslaughter."  B.  B.  1848, 
p.  988,  s.  14.  From  this  it  will  be  seen  that  an  indict^ 
ment  for  murder  in  the  first  degree,  is,  under  the  above 
provision,  really  an  indictment  for  one  of  three  distinct 
crimes.  Hence  it  is  contended  that  the  verdict  in  this 
case  is  bad  for  uncertainty;  tiiat  it  should  have  designated 
the  crime  for  which  the  defendant  was  found  guilty,  in 
order  that  the  Court  might  know  of  what  ofence  he  was 
convicted. 
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Mfty  Term,       It  has  been  decided  that  *^when  there  are  seyeral  counts 
^^*^*      in  an  indictment,  charging  different  grades  of  the  same 


KBKiraDT  offence,  with  punishments  differing  in  degree  only,  but  of 
Thb  8tatb.  the  same  nature,  and  the  jury  retom  a  general  verdict  of 
guilty,  the  judgment  will  not  be  arrested  *  *  *  That 
on  the  trial  of  an  indictment  containing  two  counts — one 
for  murder  and  the  other  for  manslaughter — and  a  general 
verdict  of  guilty  found  by  the  jury,  the  defendant  would 
be  punished  for  the  higher  grade  of  offence,  for  the  reason 
that  the  jury  having  found  the  defendant  guilty  generally, 
the  presumption  of  law  is,  that  they  intended  to  find  him 
guilty  of  the  highest  offence  with  which  he  was  charged 
in  the  indictment;  murder  and  manslaughter  being  the 
same  species  of  crime,  to-wit,  homicide,  but  differing  only 
in  the  degree  of  guilf  The  SUUe  v.  Downer ^  8  Venn. 
R.  424.— 3%e  8taU  v.  Hooker,  17  id.  e58.r^Bulloch  v.  The 
SkAe,  10  Georgia  R.  46. 

So  it  has  been  held  that  each  count  in  the  indictment 
is  a  substantive  charge,  and  if  the  finding  conform  to  any 
one  of  them  which  in  itself  will  support  the  verdict,  it 
is  sufficient  to  give  judgment  The  UmUed  States  v.  T%e 
Piratesy  4  Peters'  Cond  R.  636. 

These  decisicms,  it  is  true,  relate  to  indictments  which 
actually  contained  two  ot  more  counts.  Still,  however, 
they  are  applicable  to  the  case  before  us,  because  the  pre- 
sent indictment,  though  it  contains  a  single  count,  in  effect 
embraces  three,  viz.,  a  count  for  murder  in  the  first  degree, 
for  murder  in  the  second  degree,  and  for  manslaughter; 
the  two  last  by  force  of  the  statute. 

Besides,  the  statute  itself  seems  to  point  out  tiie  duty 
of  the  jury  when  the  evidence,  though  sufficient  to  prove 
the  crimes  of  murder  in  the  second  degree  or  manslaugh- 
ter, falls  short  of  establishing  the  guilt  of  the  defendant  as 
he  is  specifically  charged  in  tiie  indictment  When  tins 
occurs,  the  verdict  would  be  defective  unless  it  named  tiie 
offence;  because,  in  such  case,  the  record  would  contain 
no  express  designation  of  the  crime  of  which  the  defen- 
dant was  convicted.  But  in  the  verdict  mider  considera- 
tion we  perceive  no  want  of  certainty.    The  jury  ^  find 
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the  defendant  guilty  in  manner  and  fonn  as  he  stands  ^^J  Tem, 
charged''    This  evidently  refers  to  the  specific  charge  con-      ^^*^' 
tained  in  the  indictment.    Of  what,  then,  does  he  stand    Cbmibmax 
charged?     Why,  of  murder  in  the  first  degree.    There  is,      ifsura. 
indeed,  no  ground  of  objection  to  the  verdict. 

Per  Ouriam^r^The  judgment  is  aflSrmed  with  costs. 

T.  D.  Walpok^  R.  L.  Walpok  and  R.  JL  RUep,  for  the 
appellant. 

2>.  &  Ooodifig^  for  the  state. 


Chrisman  and  Others  t;.  Melne. 

A  ]rfea  rejected  on  motion  it  no  pari  of  Ae  record  ankM  nude  to  by  UU  of 

exceptions. 
If  in  a  suit  tried  on  die  genenl  iasue,  a  judgment  has  been  rendered  for  the 

plaintiff,  the  judgment  will  not  be  rererBed  merely  because  a  demurer  to  a 

•pedal  plea  waa  enoneonaly  ioatained,  if  the  matter  special^  pleaded  was 

admissilile  eiridence  under  the  general  isaue. 
A  motion  in  arrest  of  judgment  Is  in  e£bct  an  admission  that  the  merdict  is  in 

accordance  with  the  weight  of  eridence,  and  when  it  precedes  a  motion  for 

a  new  trial,  the  latter  motion  is  unaralllng. 

ERBOB  to  the  Marion  Conrt  of  Common  Pleas. 

Davison,  J^ — Assumpsit  by  George  Melne f  the  indorsee 
of  EUjak  l\fnerj  against  WUHam  Ckrisman  and  others, 
parties  to  a  bill  of  exchange.  The  bill,  which  is  dated 
August  23,  1848,  was  drawn  by  ChrUfnan  in  fayor  of 
James  Leatry^  for  600  dollars,  payable  in  one  hmidred  and 
twenty  days,  at  the  office  of  the  Ohio  Life  iisurance  and 
Trust  (hmpany^  OinckmaH^  accepted  by  Bammer  Latohead^ 
and  indorsed  by  Leary  and  Tyner* 

CSIriMion  and  Leairy  were  defaulted ;  bnt  Lawhead  and 
Tyner  appeared.  Lawhead  pleaded  the  general  issue,  and 
Tyner  the  general  issae  and  five  special  pleas. 

No  question  has  been  raised  as  to  the  third,  fourth  and 
sucth  pleas.    They  will  not,  therefore,  be  further  noticed. 


Jtmel5. 
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Maj  Tern,  The  seoood  jdea  is  capitd  in  tiie  imoscript    In  fonn 

^^^*  it  is  a  idea  of  non-aengnment,  and  is  said  to  have  been 

Cbmmuum  rejected  on  the  plaintiff's  motion;  bnt  no  ezoeptioa  was 


Msunu  taken  to  the  mling  of  the  Court;  and  ^ a  plea  rejected  on 
motion  is  no  part  of  the  leooid,  nnless  made  so  by  a  bill 
of  exceptions."  Bsnderion  v.  JReed^  1  BIaeh£  347.  Hence 
the  second  plea  is  not  jvopeily  before  us. 

The  fifth  plea  avers,  that  the  bill  sned  on  was,  on  tiie 
20th  of  Jamuury^  1849,  the  property  of  the  branch  bank  at 
BuUanapoUs;  that  l^j^ner^  on  that  day,  folly  paid  to  said 
branch  the  principal,  interest  and  costs  then  dae  on  said 
bill;  and  that  afterwards,  on  the  same  day,  the  plaintiff 
obtained  possession  of  it  by  firand,  without  consideration, 
&C.    To  this  plea  a  demurrer  was  sustained* 

We  perceive  no  ground  in  support  of  this  decision. 
Still  the  error  in  sustaining  the  demurrer  is  no  cause  for 
reversing  the  judgment.  The  evidence  admissible  under 
that  plea  vras  also  admissible  under  the  general  issue. 
The  cause  has  been  tried  under  the  general  issue,  and  tiie 
defendant  has  had  an  opportunity  to  introduce  the  same 
evidence  which  he  could  have  introduced  under  the  filth 
plea.  The  dedsion  of  the  Court  did  not,  therefore,  injure 
him,  and  he  can  not  complain  of  it  ShankUn  v.  Cooper^ 
8  Blackfl  41.—Cohee  v.  Cooper^  id.  115. 

The  cause  v^s  submitted  to  the  Court  for  trial,  and  the 
Court  found  for  the  plaintiff  706  doUats. 

The  record  contains  a  bill  of  exceptions,  vduch  pro- 
fesses to  set  out  all  the  evidence  given  on  the  trial,  and 
aiders  that  upon  the  finding  of  the  Court  the  defendants 
moved  in  arrest  of  judgment  and  for  a  new  trial,  which 
motions  the  Court  overruled,  and  rendered  judgment,  dec 

We  have  repeatedly  decided  that  a  motion  in  arrest  is 
in  effect  an  admission  that  the  verdict  is  in  accordance 
with  the  v^reigfat  of  evidence ;  and  when  it  precedes  a  mo* 
tion  for  a  new  trial,  the  latter  motion  is  not  available. 
Bogerf  V.  Maxwell,  4  Ind.  R.  24S.—Bepley  y.  The  SiaUj 
id.  264.— SKerry  v.  Ewellj  id.  602.'^7\AerrU  v.  SUmp, 
2  Salk.  647w~l  Sellon  Pr.  fiOS^Steph.  PL  136^2  Ind. 
R.117. 
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Theie  being  no  snffieieat  cause  for  the  motion  in  anest,  ^^7  '^«><>« 
the  judgment  must  be  oflirmed  ^°*'"' 

Per  Omriam4 — The  judgment  is  affinned  with  costs.  £•»» 

J.  Morrison  and  &  Major j  for  the  plaintiffs.  Moktoit. 


EsTEP  i;.  Morton. 


A  recoupment  of  damages  was  not  allowed,  nnder  the  former  practice,  in  the 
absence  of  a  plea,  connter-claim,  or  notice  to  the  adrerse  party  showing  the 
intention  to  recoup. 

EBBOK  to  the  Wagne  Court  of  Common  Pleas. 

Perkins,  J^ — Morton  sued  Estep  for  the  yalue  of  certain 
fimber  trees,  and  recovered  in  a  trial  upon  the  general 
issue. 

On  the  trial  in  the  Common  Pleas  Court,  Estep  pro* 
posed  to  show  that  he  had  taken  the  trees  sued  for  under 
a  special  contract  by  which  he  was  to  have  had  a  larger 
number ;  that  he  was  prevented  by  the  plaintiff  from  tak- 
ing them,  and  had  thereby  sustained  damage,  the  amount 
of  which  he  offered  to  prove  and  recoup  from  the  plain- 
tiff's demand.  The  Court  refrised  to  permit  him  to  recoup 
his  damage,  on  the  ground  that  he  had  placed  upon  the 
record  no  plea,  counteiK^laim,  or  notice  entitling  him  to 
do  so. 

The  case  was  tried  nnder  the  old  system  of  practice. 

We  think  the  Court  did  right.  In  these  cases  it  is 
proper  that  the  record  of  the  pleadings  should  show  what 
was  litigated  between  parties,  for  their  protection  in  sub* 
sequent  suits.  Under  the  new  code  a  counter-claim  would 
be  necessary. 

It  is  also  objected  that  the  evidence  does  not  support 
the  judgment    We  think  it  tends  to  support  it. 


June  15. 
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Maj  T€vm,  Par  Curiam,— The  judgment  is  affirmed  with  costs. 

^Q^'  X  Perry,  for  the  phdntiffi 

MvMnr  J.  8.  Newman  and  X  P.  SiddaU,  for  the  defendant 
Tk»  Statb. 


MuRPHT  V.  The  State. 


The  priBoner,  indicted  for  anon  in  the  Mcaiim  Circalt  Conrt,  applied  for  a 
oontinnance  of  the  cauM,  to  procure  the  toitinionj  of  a  witness  residing  in 
CindtmaH  to  his  good  diaracter.  Twenty-one  days  had  el^wed  between 
filie  period  of  the  prisoner's  arrest  nnder  the  indictment  and  the  iqipUcation 
for  the  Gontinaanoe,  and  he  liad  meanwhile  made  no  effort  to  obtain  tlie 
testimony.  There  is  a  communication,  twice  a  day,  between  IndkmapoUM, 
the  oonnty-seat  of  Marum  ooonty,  and  OwcMiiafi,  by  railroad.  BM,  tfiat 
the  application  was  piopeily  reAiaed. 

The  Court  is  charged  widi  the  duty  of  giring  Hie  law  to  the  jury  in  oiminal 
as  well  as  in  dyil  cases,  though  in  the  former  the  Jury  are  the  judges  of  the 
law  and  the  fact 

It  is  not  error  for  the  Cont,  on  the  trial  of  a  criminal  proeeentkm,  to  reAise 
to  pemlt  counsel  to  read  from  law  books  in  their  aigument  to  die  jmy.   « 

After  the  conyiction  of  a  prisoner  for  arson,  in  setting  fire  to  a  bnHdiog  in 
IndianapolU,  he  mored  for  a  new  trial,  to  enable  him  to  proye  an  al&i  by 
one  A.,  who  had  not  been  examined  as  a  witness.  The  affidaiit  stated  fluu 
the  prisoner  had  slept  wiA  A.,  on  the  nigbt  the  h«yding  was  bnmed,  in 
ijKlKifiapofis,  &c  It  •Hmkft^  diat  ^  prisoner  remembered  the  fiict  dis- 
tinctly before  the  trial,  but  alleged  that  he  had  foigotten  A.'m  name,  and 
had,  therefore,  made  no  effort  to  obtain  his  testimony,  ffdd,  that  the  Court 
ooirectly  oTemled  the  motion. 

Fridaw,  APPEAL  from  the  Marion  Ciicait  Court 

Pbbkins,  J^ — Prosecation  for  anM>n.    Conviction,  fine, 

and  sentence  to  the  state  prison. 

Three  errors  are  assigned:  1.  In  refiuing  to  continue 

the  cause.    2.  In  refusing  to  permit  counsel  to  read  from 

law  books  in  their  argument.    3.  In  refusing  to  grant  a 

newtriaL 

1.  The  continuance  was  asked  to  obtain  the  testimony 

of  bishop  Purcett  and  others  to  the  good  character  of  the 
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defendant.    No  effort  had  been  made  to  obtain  it,  though   May  Tem, 
there  had  been  time  enough  for  the  accomplishment  of  the      ^°*^* 
object  between  the  arrest  under  the  indictment  and  the     Hubpbt 
trial*    From  three  to  four  hours,  by  bi-daily  conveyances,  tbb  Stats. 
puts  the  citizen  here  in  communication  with  Oincinnati^ 
the  residence  of  bishop  PurceU  and  the  other  witnesses 
named.    The  defendant  had  had  twenty-one  days. 

2.  The  Cknirt  is  charged  with  the  duty  of  giving  the  law 
to  the  jury  in  criminal  as  well  as  in  civil  cases,  tiiough  in 
the  former  the  jury  are  the  judges  of  the  law  and  the  &ct. 
Carter  v.  The  SUUe^  2  Ind  R.  617.  The  Court  would  not 
be  bound  to  sit  and  hear  counsel  read  all  the  numerous 
treatises  on  criminal  law  to  the  jury;  and  if  not  all,  why 
any?    Where  should  the  Court  stop? 

3.  The  new  trial  was  asked  to  enable  the  defendant  to 
prove  an  alibi  by  the  testimony  of  one  Sbutony  who  had 
not  been  examined  on  the  trial  had. 

The  affidavit  states  that  the  defendant  slept  with  Hm^ 
ion  the  nig^t  the  building  in  question  in  the  case  was 
burned,  at  what  appears  to  be  BusUm^s  boarding-house,  in 
the  southern  part  of  the  city  of  indianapoUs.  He  admits 
that  he  knew  and  remembered  the  &ct  distinctly  before 
the  trial  that  had  taken  place,  but  had  forgotten  Button^ $ 
name,  and,  hence,  made  no  effort  to  obtain  his  testimony. 

It  would  seem  to  have  been  a  very  easy  matter  to  have 
ascertained  the  name,  through  his  counsel  or  some  of  the 
bailifi,  by  a  few  minutes'  walk,  or  by  sending  to  the 
boarding-house.     The  excuse  does  not  appear  sufficient. 

Per  Owriam. — The  judgment  is  affirmed  with  costs. 

T.  D.  WaJpok,  K  L.  WaJpole  and  D.  Wallace,  for  the 
appellant. 

J.  W.  Gfordonj  for  the  state. 
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Masf  Turn, 
£?-_ WooDWAU)  V.  The  Statb. 

WOODWABD 

r. 
Tbb  Statb.  a  aegto  Ii  eomp«tent  to  tbtOfy,  viid«r  the  aet  of  1853,  on  tho  trial  of  a 

crialMl  chaiga  agalul  a  a^pv* 

^SiKKititiy,         APPEAL  from  tiie  Hendrieki  Cncnit  Court 
June  16.  p^  Omriam^^Woodward  wu  indicted  ior  an  aMttoIt 

and  batteiy  with  intent  to  mnidei;  He  is  a  colored  man, 
and  the  aisanlt  and  battery  charged  was  upon  a  white 
man.  On  his  irial  he  offisied  a  colored  man  as  a  witness 
in  his  behalf^  bat  tiie  Conrt  refosed  to  hear  the  witness 
testify. 

The  stetate  on  the  subject  is  as  foDows : 

^  No  hudianj  or  person  having  one-eightii  or  more  of  ne- 
gro blood,  shall  be  permitted  to  testify  as  a  witness  in  any 
cause  in  which  any  white  pers^m  is  a  party  in  interest" 
Laws  of  1853,  p.  ea 

The  question  is,  is  a  person  upon  whom  a  crime  has 
been  committed,  in  any  sense  a  party  in  the  cause  jMcose* 
cuted  by  the  stete  against  the  criminal?  if  so,  neither  the 
stete  nor  the  defendant  can  call,  in  such  cases,  a  colored 
witness,  for  the  exduaion  is  general  as  to  all  parties.  Is 
the  interest  contemplated  a  pecuniary  or  legal  interest,  or 
one  of  feeling  merely?  Suppose,  in  this  case,  the  person 
assaulted  had  been  actoally  killed,  and  Woodmard  had 
been  on  trial  for  murder,  instead  of  the  attempt  to  murder, 
would  the  dead  man  or  his  representetives  have  been  a 
party  or  parties,  in  the  stetutoiy  sense?  If  not,  shall  the 
negro  have  the  benefit  of  testimony  when  he  succeeds  in 
killing,  but  not  when  he  stops  short  of  that  point? 

We  do  not  think  the  state  was  contemplated  as  a  per- 
son  of  any  particular  color  by  the  stetute.  We  think  tiie 
Court  ened  in  rejecting  the  witness. 

The  judgment  is  reversed.    Cause  remanded,  &c. 

J.  L.  Ketchamj  for  the  appellant 

D.  C.  Chipman  and  J.  W.  Oordat^  for  the  stete. 
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SlaUOBTBS  V.  ElVBLE.  I^i6^ 

Emst 

APPEAL  from  the  Franldin  Ckmrt  of  Common  Fleas.       Snlss. 

Per  CWrumu— Thift  case  tarnft  npoa  the  weig^  of  cvi-     «^^. 
denoe,  as  to  whether  a  sale  of  a  lot  of  wheat  had  taken    JSsTiSf ' 
place.    It  depended  upon  what  leally  were  the  tetms  of  a 
parol  agreement^  subeeqnent  notiee,  reasonable  time,  kc 

We  can  not  say  the  finding  upon  the  evidence  was 
deariy  wrong. 

The  judgment  is  affirmed  with  costs. 

X  D.  JBimlandj  tot  the  aiq>ellant 

X  B^f$mmy  tot  the  af^llee. 


Kent  t^.  Spears  and  Others. 


ERROR  to  the  Warren  Circuit  Court  ArfunAqr, 

Per  Curiam^ — Assumpsit  for  a  fraction  over  94  dollars, 
upon  a  written  instrument.  Pleas,  non  assumpsit,  pay- 
ment, set-o£^  &e.  Issues  of  fisust  under  which  the  case 
was  fully  triable.  Trial  and  judgment  for  the  plaintiff. 
No  motion  for  a  new  trial.  No  questions  on  the  admis* 
sion  or  rejection  of  evidence.  There  is  no  question  before 
this  Court 

The  judgment  is  affirmed,  with  10  per  cent,  damages 
and  costs. 

Ji.  A.  Qumdlery  for  the  plaintiffi 

B.  F.  Otegoryj  fot  the  defendants. 
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Haj  Tflm, 

^Q^*  Cartbk  v.  McClbllaicd, 

Addlbmav 

Emwnr.  APPEAL  from  the  Morgan  Circuit  Court 

^^^  Per  Ckuriam* — This  caae  is  on  the  weight  of  evidence. 

Juaei^l  One  party  agreed  to  pay  the  other  certain  sums,  when 
certain  work  on  a  house  was  done  by  the  other.  Suit  for 
the  money.  Controversy  about  the  work  and  wheHiar 
done.  The  party  appears  to  have  accepted  it  A  com- 
promise as  to  it  had  taken  place,  &;c  The  jury  might 
infer  the  right  to  recover. 

We  can  not  disturb  their  finding. 

The  maker  of  the  note  assigned  was  perfectly  worthless, 
and  not  worth  suing. 

The  judgment  is  affirmed,  with  1  per  cent  damages  and 
costs. 

W.  R.  Harrison^  for  the  appdlant 

J.  W*  CtordoHy  for  the  appellee. 


Addleman  v.  Erwin  and  Another,  Administrators. 

In  ft  cftoae  tried  since  the  B.  S.  1862  took  effect^  ft  motion  for  ft  new  trials 
which  is  not  in  writing,  can  not  be  noticed. 

Where  the  issues  of  fact  in  ft  cftose  ftre  submitted  to  the  Coort  for  trial,  either 
party  mftj  reqoire  the  Court  to  make  ft  special  statement  of  the  &ct8  and 
the  qoestions  of  la;w  decided  thereon ;  end  bj  then  excepting  to  tiie  deci- 
sion, such  party  may  properly  prepare  the  case  for  reriew  in  the  Supreme 
Court 

Monday,         APPEAL  from  the  Wa^^ne  Conrt  of  CSommon  Pleas. 

Per  Curiam^ — Assompsit  by  Addleman  against  Erwin 
and  others,  for  money  paid,  &c  Demand  denied.  Trial 
by  the  Conrt  and  judgment  for  the  defendants.  The  trial 
was  in  1854,  under  the  new  practioe.  No  evidence  offered 
was  rejected,  and  none  given  was  excepted  to. 
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A  motion  for  a  new  trial  was  made,  bat  not  being  in   ^^y  l*®nn, 
writing,  it  could  not  be  noticed    McKinney  v.  Springer^      looo. 
anie^  p.  453.    Another  course  might  have  been  pursued    £yzb£tt 
to  get  the  questions  made  below  before  this  Court     The  Tbb  Stats. 
party  might  have  required  the  Court  to  make  a  special 
statement  of  the  hcts  and  the  questions  of  law  decided 
thereon,  and  then  excepted  to  the  decision,  and  thus  pre* 
pared  the  case  for  this  Court    2  IL  8.,  115,  s.  341.    This 
was  not  done,  and  the  record  presents  no  question  for  our 
consideration. 

The  judgment  is  affirmed  with  costs. 

X  Perry^  for  the  appellant 

W.  A.  BicklCy  for  the  appellees. 


Everett  v.  The  State. 


When  sereral  penoiu  are  jointly  indicted,  but  separately  tried,  eitiier,  if  he 
oonsenta,  is  competent  to  testify  on  behalf  of  the  other. 

APPEAL  from  the  Marian  Circuit  Court  &aurdag, 

Juw  14. 

CrooKiNS,  J^ — The  appellant  was  indicted  jointly  with 
James  Brongha/rd  and  William  Hinesley^  for  burglary.  He 
was  separately  tried  and  convicted  at  the  December  term, 
1854,  of  the  Marion  Circuit  Court 

On  the  trial  he  offered  as  a  witness  in  his  behalf  BxneS" 
lepy  who  was  indicted  with  him,  who  had  not  been  con- 
victed, and  who  consented  to  testify  on  behalf  of  Everett. 
He  was  objected  to  by  the  state  as  incompetent,  and  his 
testimony  was  excluded,  for  the  reason  assigned. 

The  statute  regulating  practice  in  civil  suits  has  this 
provision :  ^  No  person  offered  as  a  witness  shall  be  ex- 
cluded from  giving  evidence  in  any  judicial  proceeding,  by 
reason  of  incapacity  from  crime  or  interest ;  but  this  sec* 
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Hay  Teem,  tion  ihall  not  fender  competent  a  party  to  an  aetkm,"  Ice. 

18S5,      2R.B.  18S2,  p.  80,  e.  23a 

Tks  Qotbr-      The  statate  regnlating  the  pntctiee  in  criminal  cases, 

r.         has  the  following  section:    ^The  following  persons  aie 

Kklsok.     competent  witnesses :  Isi  All  persons  who  are  competent 

to  testify  in  civil  actions.    Sd  The  party  injured  by  the 

offence  committed.    3d.  Accomplices,  when  they  consent 

to  testify.''    2  R.  a  1852, 373,  s.  90. 

It  is  also  provided,  that  "when  two  ot  more  defendants 
are  indicted  jointly,  any  defendant  requiring  it  mnst  be 
tried  separately ;"  id,  375,  s.  106 ;  and  when  tried  jointly, 
a  defendant  against  whom  sufficient  evidence  does  not 
appear  to  put  him  on  his  defence,  may  be  discharged  by 
the  Comrt,  for  the  purpose  of  giving  testimony  for  his  co- 
defendant. 

Under  these  statutes,  we  think  SBnesky  was  a  compe- 
tent witness.  If  he  could  have  been  excluded  at  all,  it 
was  because  he  was  a  party  to  the  suit;  but  as  the  right 
to  a  separate  trial  is  absolute,  when  the  defendants  sever, 
it  is  as  much  a  separate  suit,  in  respect  to  each,  as  if  they 
were  separately  indicted.  The  105th  section  does  not  ap- 
ply to  the  case ;  that  refers  to  joint  trials. 

Per  Curiam. — The  judgment  is  reversed.  Cause  re- 
manded, &e. 

jR.  L.  WaJpole,  D.  Wallace  and  T.  D.  WaJpoU,  for  the 
appellant. 

D.  C.  CkipwM»  9DdJ.W:  Chrdon^  for  the  state. 


'  6  40^1 

127  B06 

6  406 

145  350 


The  Governor  v.  Nblson. 


A  dnk  of  the  Circuit  Court  elected  to  inppl/  a  rmcaskcj,  under  the  constita- 
tioa  of  1851,  holds  his  office  for  the  ftill  term  of  four  jmn  from  Hie  period 
of  Us  deetbii. 
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Section  7,  of  chapter  115, 1  R.  S.  1852,  p.  512,  bo  fiur  es  it  awumes  to  lega- 
late  or  abridge  the  term  of  office  of  persons  elected  to  the  office  of  deik  of 
the  Circuit  Conrt,  where  Tocandes  hare  occurred,  is  in  conflict  with  the 
proYisions  of  the  constitution  on  that  subject  and  roid. 

APPEAL  firom  the  Marian  Circuit  Court. 

Stuabt,  J. — Motion  for  a  mandamus.  The  affidavit  on 
which  the  motion  was  based,  sets  up,  that  in  Jimej  1862, 
one  Joseph  Sinclear  was  duly  commissioned  clerk  of  the 
Allen  Circuit  Court,  to  serve  as  such  for  the  term  of  seven 
years ;  that  in  September ^  1854,  Sinclear  died,  and  Nelson 
was  duly  appointed  by  the  board  of  commissioners  of 
Allen  county  to  fill  the  vacancy  which  had  thus  occurred ; 
that  Nelson  was  qualified,  entered  upon  the  duties  of  the 
office,  and  served,  &c.,  till  the  next  general  election  in 
October  J 1854,  and  until  the  commission  thereinafter  more 
particularly  referred  to;  that  at  said  election  Nelson  was 
duly  elected  clerk  of  the  Allen  Circuit  Court,  a  certificate 
of  his  election  forwarded  to  the  proper  office,  and  on  the 
14th  of  Marchy  1855,  a  commission  issued  to  him  as  clerk 
of  the  Allen  Circuit  Court,  for  the  term  of  seven  years 
from  the  15th  of  JunCj  1852 ;  that  he  took  the  oath  re- 
quired by  law,  and  entered  upon  the  duties  of  the  said 
office  under  said  commission ;  that  he  had,  on  the  28th  of 
June^  1855,  called  upon  governor  Wright  to  have  the  com* 
mission  corrected,  or  a  new  commission  issued  to  him  as 
such  clerk  for  the  term  of  four  years,  &c,  which  the  gover* 
nor  declined  and  refused  to  do,  &c.  Nelson  therefore  prays 
a  mandamus  against  the  governor  to  show  cause,  &c. 

An  order  of  the  Circuit  Court  was  accordingly  issued 
in  the  alternative,  to  correct,  &c*,  or  show  cause,  &g. 

To  this  mandate  governor  Wright  returned,  that  he  ad- 
mitted  the  facts  stated  in  Nelson^s  affidavit,  but  that  he 
was  informed  and  believed,  and  accordingly  submitted  to 
the  Court,  whether,  under  the  constitution  and  the  acts  of 
the  general  assembly,  particularly  an  act  approved  Maff 
13,  1852,  entitied  ''an  act  touching  vacancies  in  office, 
and  filling  the  same  by  appointment,"  the  executive  is 
not  bound  to  issue  commissions  as  thereby  directed,  viz., 
''  every  person  elected  to  fiU  any  office  in  which  a  vacancy 
Vol.  VL— 32 
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Mftj  Term,   has  oocoired,  shall  hold  sach  office  for  the  nnexpired  term 

^^*^'      thereof;"  1  R.  S.,  512;  that  the  execative  department  had 

Thb  Gotbs-  miiformly  been  governed  by  the  said  law  since  it  took 

V.         effect;  that  the  commission  now  shown  to  him  had  not 

Nsuov.     jj^gjj  issued  in  conformity  with  the  order  of  the  execniive 

to  the  secretary  of  state ;  that  Smcleof^i  tenn  wonid  have 

expired  on  the  16th  of  June,  1856,  under  the  constitution ; 

and  that  the  instructions  of  the  executiTe  to  the  secretary 

were  to  issue  a  commission  to  Nelson  for  that  unexpired 

term. 

To  this  return  Nelson  demurred,  and  the  Court  sustained 
the  demurrer;  and  the  governor  failing  to  make  further  re- 
turn, a  peremptory  man/damus  was  awarded.  The  gover- 
nor aj^als. 

The  only  question  presented  is,  whether  Nelson  should 
have  been  commissioned  to  fill  Sincleof^s  vacancy,  vix., 
for  four  years  from  the  first  day  of  November,  1851,  when 
the  new  constitution  took  effect,  or  for  four  years  from  the 
day  of  the  general  election  in  October,  1854,  when  he  was 
elected  clerk  by  the  people  of  Allem  county.  The  gover- 
not  insists  that  Nelson  was  elected  to  fill  the  vacancy. 
Nelson  claims  the  full  term  of  four  years  from  the  date 
of  his  election. 

It  is  proper  to  observe,  that  it  appears  firom  Nelson^s 
petition  there  is  no  wish  on  the  part  of  governor  WrigM 
to  harass  Nelson  in  retation  to  his  office;  but  only  to  set- 
tle a  doubtful  question  of  construction.  The  governor, 
it  seems,  deems  it  his  duty  to  conform  to  the  acts  of  the 
legislature  until  the  judicial  department  determine  whether 
the  law  is  in  accordance  with  the  constitution.  He  has, 
therefore,  commissioned  in  compliance  with  sec  7,  c  115, 
1  R.  S.,  512,  to  hold  for  the  unexpired  term. 

The  office  of  derk  of  the  Circuit  Court  is  one  recog- 
nized in  the  constitution.  The  second  section  of  article  6, 
under  the  head  of  ^administrative,''  provides,  among  other 
things,  for  the  election  of  a  derk  of  the  Circuit  Court  by 
the  people,  who  shall  continue  in  office  four  years,  and 
shall  not  be  eligible  to  such  office  more  than  eight  years 
in  any  period  of  twelve  years.    1  R.  S.,  58.     The  9th  sec- 
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tion  of  the  same  article  proTides  that  vacancies  in  county   ^^7  T^^n^, 
offices  shall  be  filled  in  snch  manner  as  may  be  prescribed      ^^^' 
by  law.    The  10th  section  provides  that  the  general  assem-  Tbb  Ootbbp 
bly  may  confer  upon  the  boards  doing  county  business,         y. 
powers  of  a  local,  administrative  character.    1  .R.  8*,  69,     N»"<>»- 
Section  4,  of  chapter  115, 1  R.  8. 1852,  authorizes  the  com- 
missioners to  fill  the  vacancies  in  county  offices^  to  hold 
until  the  next  general  election.    The  8th,  10th  and  12th 
sections  of  the  schedule  of  the  constitution  will  be  found, 
on  examination,  to  contain  nothing  bearing  on  the  ques- 
ticoB  before  us,  and  therefore  need  not  be  quoted. 

Under  these  constitutional  provisions,  we  are  of  opinion 
that  the  term  of  Nelson? s  office  was  for  four  years  firom  the 
period  of  his  election  in  October,  1854,  and  that  his  com- 
mission  should  have  run  accordingly.  We  are  confirmed 
in  this  view  by  another  provision  of  the  constitution,  to 
which  counsel  have  not  referred.  The  11th  section  of  furti- 
de  2  provides,  that  ^  in  all  cases  in  which  it  is  provided  that 
an  office  shall  not  be  filled  by  the  same  persmi  moie  than 
a  certain  number  of  years  continuously,  an  appointment 
pro  tempore  shall  not  be  reckoned  a  part  of  that  term.'' 
1  B.  S.,  47.  As  to  derk  of  the  Circuit  Court,  it  has  been 
seen  that  he  may  be  elected  for  a  term  of  foor  years.  The 
same  person  may  fill  that  office  for  more  than  four  years 
continuously,  viz.,  for  eight  years.  1  R.  S.,  58,  st^a.  And 
it  is  a  pro  tenu  appointment,  and  not  an  election,  that  is 
not  to  be  accounted  a  part  of  the  term  during  which  the 
same  person  may  hold  the  office  for  consecutive  years. 
Thus  Nelson! 8  pro  tern,  appointment  by  the  board  of  com- 
missioners of  Allen  county,  is  not  to  be  taken  as  any  part 
of  the  period  during  which  he  may  hold  the  office.  But 
his  holding  by  virtue  of  an  election,  seems  to  us  must  be 
BO  taken.  For  the  second  section  of  article  6  does  not 
provide  for  part  of  a  term.  It  contemplates  a  fall  term  as 
the  result  of  each  popular  election.  ^  He  shall  continue  in 
office  four  years ;  he  shall  not  be  eligible  more  than  eight 
years,''  &;c.,  clearly  indicate  two  full  terms.  If  Nelsoris 
term,  under  the  election  of  October,  1854,  were  only  for 
the  unexpired  part  of  Sinclear's  term,  as  the  commission 
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M*y  Tern,  issued  in  pnnnance  of  the  act  of  the  general  assembly 
_  .^.^_,  above  quoted  was  intended  to  run,  then  Nelson^ s  first  tenn 
Thk  Gotbs-  could  not  be  four  years,  ncff  two  terms  eight  years.  Fcnr 
V.  though  8incle)xr  was  commissioned  for  a  term  of  seven 
Nklmoa.  y^^„  ^^  j^^^^  ^352,  yet  the  taking  effect  of  the  new 
constitution  abridged  his  term  of  c^ce.  10th  specifica- 
tion of  the  schedule,  1  R.  S.,  71.  Sincleaf^s  term,  com- 
mencing, under  the  constitution,  November  1,  1851,  and 
ending  November  1, 1855,  would  give  Nelson^  if  elected  to 
fill  the  vacancy,  only  a  little  more  than  one  year,  instead 
of  four  years,  to  serve.  And  he  would  not  be  eligible  to  a 
third  term,  for  that  would  give  him  more  than  nine  con- 
secutive years. 

Thus,  whichever  way  tested,  the  hypothesis  of  filling 
a  vacancy  by  an  election,  to  hold  only  for  the  unexpired 
term,  wholly  fails  to  conform  to  the  clear  intent  of  the 
constitution.  The  requirements  of  the  constitution  itself 
would  thus  be  rendered  conflicting  and  incongruous.  But 
on  the  hypothesis  that  every  election  of  clerk,  at,  &c.,  is 
for  a  full  term,  the  several  parts  fall  in  harmoniously. 
We  therefore  conclude,  that  to  conform  to  the  constitu- 
tion, the  clerks  of  the  Circuit  Court  elected  by  the  people, 
are  entitied  to  a  fall  term  of  four  years,  and  not  to  be  re- 
garded as  filling  a  vacancy  of  emy  shorter  period. 

The  7th  section  of  chapter  115, 1  R,  S.,  512,  so  far  as  it 
assumes  to  regulate  or  abridge  the  term  of  office  of  pet- 
sons  elected  to  the  office  of  derk  where  vacancies  have 
occurred,  is  in  conflict  with  the  provisions  of  the  constitu- 
tion on  that  subject,  and  must  be  declared  voidi 

Nelson  is  therefore  clearly  entitied  to  a  commission  for 
the  fall  term. 

Per  Curiam^ — The  order  of  the  Circuit  Court,  awarding 
a  peremptory  mandamuSy  is  affirmed  with  costs. 

The  Chvemor,  in  person. 

J.  Morrisony  C.  A.  Ray  and  J.  T.  Morrison^  for  the  ap- 
pellee. 

END   OF  MAY  TERM,  1853. 
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Not.  Tenn, 
Beebb  V.  The  State.  ■^^^* 

BSKBK 

So  mach  of  the  act  "to  prohibit  the  manafactiire  aad  sale  of  spiiitaooB  and  ^^^  ▼• 
intoxicating  liquors,"  &c.,  approyed  Febnuuy  16,  1856,  as  is  prohibitory  of  ^"  otate. 
the  light  to  mannfkctnre  such  liqnors,  and  also  so  much  thereof  as  relates  151   96n| 

to  the  establishment  of  agencies  and  the  appointment  of  agents  to  sell  soch 
liquors,  is  unconstitutional  and  void. 

APPEAL  from  the  Marion  Ck)urt  of  Common  Pkas.       SS2*^2o 

Perkins,  J. — Roderick  Beebe  sued  oat  from  the  Marion 
Common  Pleas  a  writ  of  habeas  corpus  to  obtain  deliver- 
ance  from  imprisonment  in  the  county  jaiL  The  sheriff, 
being  jailer,  made  return  to  the  writ  that  he  held  said 
Beebe  in  custody  by  virtue  of  mittimuses  to  him  directed 
by  the  mayor  of  Lidianapolisj  reciting  that  said  Beebe  had 
been  convicted  and  fined  under  the  provisions  of  the  act 
to  prohibit  the  manufacture  and  sale,  except,  &c.,  of  intoxi- 
cating liquors,  passed  by  the  legislature  of  1855,  approved 
on  the  16th  of  February^  and  published  in  all  the  counties 
of  the  state  on  the  17th  of  May^  and  appointed  to  take 
effect  on  the  12th  of  June  of  that  y^ar,  and  had  not  paid 
or  replevied  the  fines,  &c. 

The  alleged  offences  were  shown  to  have  been  commit- 
ted after  the  12th  of  Tun£. 

Upon  this  return,  Beebe  moved  the  Court  to  discharge 
him  from  custody,  but  the  Court  overruled  the  motion. 
The  ground  of  the  motion,  as  stated,  was,  that  the  liquor 
act  of  1855  was  unconstitutional  and  therefore  void ;  that 
a  conviction  under  it  was  consequently  invalid ;  and  that, 
as  the  facts  of  the  case  appeared  upon  the  face  of  the  re- 
turn, it  showed  that  Beebe  was  illegally  restrained  of  his 
liberty. 

Counsel  on  both  sides  concede  in  argument  that  the  re- 
cord presents  the  question  of  the  validity  of,  at  least,  what 


NoU, — The  act  creating  the  office  of  Reporter  requires  that  each  yolome 
of  reports  shall  contain  not  lees  than  800  pages.  It  being  necessary,  in  order 
to  make  out  the  600  pages,  to  indnde  in  this  Tolame  some  of  the  opinions 
deliyered  at  the  November  term,  1855,  it  has  been  thooght  best,  on  account  of 
the  interest  felt  in  the  qnestions  inyoWed  in  the  case  of  BeAe  t.  The  Stats,  Ui 
indnde  the  opinions  deUvered  in  that  case  in  this  Tolome. 


502  CASES  IN  THE  SUPREME  COURT 

Not.  T«m,   is  alleged  to  be  the  prohibitory  portion  of  said  liquor  act ; 

^^^'      and  that  question  will,  therefore,  without  inquiry  upon  the 

Bmamm      point,  be  considered.    We  approach  it  with  all  the  caution 

Tax  Btats.  SLud  solicitude  its  nature  is  calculated  to  inspire,  and  that 

intention  of  careful  investigation  its  importance  demands, 

feeling  that  the  consequences  of  the  principles  we  are 

about  to  assert,  will  not  be  confined  in  tilieir  operation  to 

tUs  case  alone. 

Preliminary  to  the  discussion  of  the  main  questions  in- 
volved, however,  the  course  of  argument  of  counsel  re- 
quires that  we  should  say  a  word  by  way  of  fairly  setting 
forth  the  duty  this  Court  has  to  perform  in  the  premises, 
viz.,  the  simply  declaring  the  constitutionality  or  unconsti- 
tutionality of  the  law,  with  an  assignment  of  the  reasons 
upon  which  the  declaration  is  based. 

It  will  not  be  for  us  to  inquire  whether  it  be  a  good  or 
a  bad  law,  in  the  abstract,  unless  the  fact,  as  it  might  turn 
out  to  be,  should  become  of  some  consequence  in  deter- 
mining a  doubtful  point  on  the  main  question.  It  not 
unfirequently  becomes  the  duty  of  Courts  to  enforce  inju- 
dicious acts  of  the  legislature  because  they  are  constitu- 
tional, and  to  strike  down  such  as,  at  first  view,  appear  to 
be  judicious,  because  in  conflict  with  the  constitution. 

With  these  remarks,  we  proceed  to  the  examination  of 
the  feature  of  the  liquor  act  of  1855  now  more  especially 
presented  to  the  Court  We  shall  not  spend  time  upon 
the  inquiry,  whether,  on  the  day  it  came  into  force,  there 
were  existing  unsold,  manufactored  products  in  the  hands 
of  the  distillers  and  brewers  upon  which  it  operated,  ren- 
dering them  valueless,  or  whether  such  products  had  all 
been  disposed  of  between  the  passage  and  taking  effect  of 
the  law.  We  shall  direct  our  investigation  to  the  charac- 
ter of  its  operation  upon  the  future  manufacture,  sale,  and 
consumption  of  intoxicating  liquors.     And, 

1.  Is  it  prohibitory? 

The  first  section  enacts,  ^that  no  person  shall  manu- 
facture, keep  for  sale,  or  sell,^  any  **ale,  porter,  malt  beer, 
lager  beer,  cider,**  wine,  &c. 

The  second  section  permits  the  manufacture  land  sale  of 
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cider  and  wine,  under  certain  reatrictionSy  by  any  and  all  ^o^-  T^mn, 
of  the  citiiens  of  the  state.  1865. 


Other  sectiona  permit  the  manufacture  of  whiskey,  ak,  Bxxbb 
&C.,  by  persons  licensed  for  the  purpose,  so  far  as  may  tbs  Statx. 
be  necessary  to  supply  whatever  demand  certain  persons 
called  county  agents  may  make  upon  them.  These  agents 
are  authorized  to  sell  for  medicinal,  mechanical,  chemical 
and  sacramental  uses,  and  no  other,  and  may  procure  their 
liquors  of  the  licensed  manufacturers,  but  are  not  required 
to  do  so,  and  as  matter  of  fact  do  not,  but  obtain  them  in 
most  cases  from  abroad.  They  constitute  no  part  of  the 
people  engaged  in  business  on  their  own  account,  but  are 
appointed,  under  the  law,  by  the  county  commissioners; 
supplied  with  fonds  from  the  county  treasury;  paid  a  com- 
pensation for  their  services  by  the  county;  sell  at  prices 
fixed  for  them;  and  make  the  profits  and  losses  of  the 
business  for  the  public  treasury  and  not  for  themselves. 
We  say  they  are  furnished  with  public  frmds.  They  are 
so  in  all  cases ;  for  where  they,  in  the  first  instance,  invest 
their  own,  it  is  by  way  of  loan  to  the  county  at  a  fixed 
rate  of  interest,  and  the  amount  is  refunded  by  the  county 
with  interest.  These  selling  agents  then  are,  and  for  con- 
venience may  be  denominated,  government  agents ;  for  it 
is  all  one  in  principle  whether  the  government  creates  and 
furnishes  them  with  funds  through  the  medium  of  the 
counties,  or  appoints  them  directly  by  statute  and  supplies 
them  with  funds  from  the  state  treasury.  To  express, 
then,  the  substance  of  the  main  provisions  of  the  law, 
they  may  be  paraphrased  thus : 

1.  Be  it  enacted,  that  the  trade  and  business  of  manu- 
facturing whiskey,  ale,  porter  and  beer,  now  and  hereto- 
fore carried  on  in  this  state,  shall  cease;  except  that  any 
person  specially  licensed  to  manufacture  for  medicine,  &c., 
for  the  government,  may  do  so,  and  sell  to  that  extent,  if 
the  government  should  conclude  to  buy  of  such  person, 
but  not  otherwise. 

2.  That  no  person  in  this  state  shall  sell  any  whiskey, 
beer,  ale  or  porter,  unless  the  sale  be  to  an  agent  of  the 
government,  or  by  such  agent  for  medicine,  Sec    And,  as 
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Not.  Term,   qq  penon  is  allowed  to  provide  himself  with  those  arti- 

^^^*      des  by  manofactore  or  purchase,  to  use  as  a  beverage,  it 

Bkbbx      results, 

Tire  Htats.       3*  That  no  person  in  this  state  shall  drink  any  whiskey, 

beer,  ale  or  porter,  as  a  beverage,  and  in  no  instance  except 

as  a  medicine. 

It  thus  appears  that  the  law  absolutely  forbids  the  peo- 
ple of  the  state  to  manuiJEuiiure  and  sell  whiskey,  ale,  por* 
ter  and  beer  for  use  as  a  beverage,  or  at  all,  except  for  the 
government,  to  be  sold  by  it  for  medicine,  &c.;  and  it  jho- 
hibits  absolutely  the  use  of  those  articles  by  the  people  as 
a  beverage. 

The  exception  as  to  the  admission  of  foreign  liquors 
under  the  constitution  and  laws  of  the  United  States^  will 
not  be  noticed,  for  the  reason  that  they  are  admitted  sim- 
ply because  it  is  conceded  that  they  can  not  be  prohibited, 
and  not  in  accordance  with  the  spirit  and  policy  of  the 
state  statute;  and  which  foreign  liquors  may,  or  may  not, 
be  obtained  here,  according  to  the  contingent  action  of 
other  powers ;  and  for  the  further  reason,  that  their  admis- 
sion, if  claimed  to  be  a  part  of  the  object  and  policy  of 
the  state  liquor  law,  or  in  order  to  supply  the  people  with 
liquor  as  a  beverage,  renders  the  law  doubly  objectionable, 
for,  while,  according  to  such  a  view,  the  law  designs  to 
permit  the  use  of  liquors  as  a  beverage,  it  prohibits  the 
people  from  manufacturing  for  their  own  use.  It  is  as  if 
the  law  were  that  the  people  might  eat  bread,  but  should 
not  raise  the  grain  and  grind  it  in  flour  wherewith  to 
make  it.  It  would  be  an  act  to  prohibit  the  people  from 
themselves  producing,  and  to  compel  them  to  purchase 
from  abroad  what  they  might  need  to  eat  and  drink.  It 
would  involve  the  principle  of  an  act  to  annihilate  the 
state,  by  starving  the  people  constituting  it  to  death ;  and 
such  legislation  would  hardly  comport,  we  think,  with  a 
constitution  established  to  promote  the  welfare  and  pros- 
perity of  the  people.  We  assume  it  as  established,  then, 
that  the  liquor  act  in  question  is  absolutely  prohibitory  of 
the  manufacture,  sale  and  use,  as  a  beverage,  by  the  peo- 
ple of  this  state,  of  whiskey,  ale,  porter  and  beer. 
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The  opinion  has,  indeed,  been  advanced,  that  the  manu-  ^o^-  "^^^nD, 
facture  for  sale  out  of  the  state  is  not  prohibited,  but  it  1^^* 
has  not  the  substance  of  a  shadow;  and  the  morality  of  Bebbe 
that  law  which  prohibits  the  distribution  of  pauperism  the  State. 
and  crime,  disease  and  death,  at  home,  but  permits  them 
to  be  scattered  amongst  our  neighbors,  is  not  to  be  envied 
^And  we  may  as  well  remark  here  as  anywhere,  that  if 
the  manufacture  and  sale  of  these  articles  are  proper  to 
be  carried  on  in  the  state  for  any  purpose,  it  is  not  com- 
petent for  the  government  to  take  the  business  from  the 
people  and  monopolize  it.  The  government  can  not  turn 
druggist  and  become  the  sole  dealer  in  medicines  in  the 
state;  and  why?  Because  the  business  was,  at  and  before 
the  organization  of  the  government,  and  is  properly  at  all 
times,  a  private  pursuit  of  the  people,  as  much  so  as  the 
manufacture  and  sale  of  brooms,  tobacco,  clothes,  and  the 
dealing  in  tea,  coffee  and  rice,  and  the  raising  of  potatoes; 
and  the  government  was  organized  to  protect  the  people 
in  such  pursuits  from  the  depredations  of  powerful  and 
lawless  individuals,  the  barons  of  the  middle  ages,  whom 
they  were  too  weak  to  resist,  single-handed,  by  force ;  and 
for  the  government  now  to  seize  ^pon  those  pursuits  is 
subversive  of  the  very  object  for  which  it  was  created,  and 
is  inconsistent  with  the  right  of  private  property  in,  and 
pursuits  by,  the  citizen.  "A  government  is  guilty  of  an 
invasion  upon  the  faculties  of  industry  possessed  by  indi- 
viduals, when  it  appropriates  to  itself  a  particular  branch 
of  industry,  the  business  of  exchange  and  brokerage  for 
example;  or  when  it  sells  the  exclusive  privilege  of  con- 
ducting if     Sat^s  Political  Economy,  note  to  p.  134. 

There  are  undertakings  of  a  public  character,  such  as 
the  making  of  public  highways,  providing  a  uniform  cur- 
rency, &c,  that  a  single  individual  has  not  power  to  ac- 
complish, and  which  government  must  therefore  prose- 
cute; but  they  are  not  the  ordinary  pursuits  of  the  private 
citizen.  These,  certainly,  as  the  general  rule,  and  we  are 
not  now  prepared  to  name  an  exception,  the  government 
can  not  engage  in.    This  is  all  we  shall  here  say  upon 
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Not.  Temi,   this  point     Time  and  apace  forbid  that  we  should  elabo- 
^Q^'      rate  all  that  arise  in  the  oase/^ 
Bbbbb  The  question  now  presents  itself, 

Tbb  State.      2.  Could  the  legblature  of  this  state  enact  the  jHrohibi- 
tory  liquor  law  under  consideration  ? 

Few,  if  any,  judicial  decisions  will  be  found  to  aid  us  in 
investigating  this  question,  as  no  such  law,  in  a  country 
possessed  of  a  judiciary  and  a  constitution  limiting  the 
legislative  power,  has,  till  of  late,  been  enacted.  Hence, 
it  has  not  often,  if  at  all,  as  to  this  point,  passed  under 
judicial  consideration. 

A  number  of  European  writers  on  natural,  public,  and 
civil  law,  are  cited  by  counsel  on  behalf  of  the  state,  to 
show  the  extent  of  legislative  power ;  but  those  writers, 
respectable,  able,  and  instructive  upon  some  subjects  as 
they  are  admitted  to  be,  are  not  authority  here  upon  this 
point.  They  are  dangerous,  indeed  utterly  Uind  guides  to 
follow  in  searching  for  the  landmariu  of  legislative  power 
in  our  free  and  limited  government ;  for  they  had  in  view, 
when  writing,  governments  as  existing  when  and  where 
they  wrote,  under  which  they  lived  and  had  been  edu- 
cated, and  which  had  no  written  constitulion  limiting 
their  powers ;  governments,  the  theory  of  which  was,  that 
they  were  paternal  in  character;  that  all  power  was  in 
them  by  divine  right,  and  they,  hence,  absolute ;  that  the 
people  of  a  country  had  no  rights  except  what  the  govern- 
ment of  that  country  graciously  saw  fit  to  confer  upon 
them ;  and  that  it  was  its  duty,  like  as  a  father  towards 
his  children,  to  command  whatever  it  deemed  expedient 
for  the  public  good,  without  first,  in  any  manner,  consult- 
ing that  public,  or  recognizing  in  its  members  any  indivi- 
dual rights. 

Indeed  the  discovery  of  the  great  doctrine  of  rights  in 
the  people  as  against  the  government,  had  not  been  made, 
when  the  writers  above  refeixed  to  lived. 

Such  governments  as  those  described  could  adopt  the 
maxim  quoted  by  counsel,  that  the  safety  of  the  people  is 
the  supreme  law,  and  act  upon  it;  and  being  severally  the 
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sole  judges  of  what  their  safety  in  the  coantries  goyemed  ^o^-  '^^i™' 
respectiydy  required,  could  prescribe  what  the  people      ^0^* 


should  eat  and  drink,  what  political,  moral  and  rdigious  Bbub 
creeds  they  should  believe  in,  and  punish  heresy  by  bum-  Thx  8tatx. 
ing  at  ihe  stake,  all  for  the  public  good.  Even  in  Oreat 
Briiainy  esteemed  to  have  the  most  liberal  constitution  on 
the  EasUm  continent,  Magna  CAaria  is  not  of  sufficient 
potency  to  restrain  the  action  of  parliament,  as  their  judi* 
ciary  does  not,  as  a  settled  rule,  bring  laws  to  the  test 
of  its  i»rovisions.  Laws  are  there  overthrown  only  occa- 
sionally by  judicial  construction.  Such  a  thing,  indeed, 
as  deciding  a  law  or  royal  decree  unconstitutional,  in  an 
absolute  government  is  unknown.  Hence  the  oppression 
of  like  people. 

And  it  must  be  admitted  that  efforts  have  not  been 
wanting  io  engraft  upon  the  governments  of  this  country 
something  ci  the  same  principle.  It  is,  in  feet,  the  ^gene- 
ral welfare''  doctrine,  under  which  it  was  claimed  by  lati- 
tudinarians  that  the  congress  of  the  United  States  could 
enact  aJien  and  sedition  laws,  national  banks,  &C.,  for  ihe 
public  good.  It  is  the  same  principle  upon  which  some 
of  the  states  enacted  laws  compelling  men  to  attend,  on 
Snmday^  a  Rroiestant  church,  and  pay  to  support  it  The 
proposition  was  laid  down  in  them  in  regard  to  religion, 
as  by  counsel  for  the  state  here  in  regard  to  prohibition, 
that  it  was  for  the  puUic  morals,  and  good  of  femilies, 
and  prevention  of  crime,  that  men  should  observe  the  or- 
dinances of  the  gospel,  and  occupy  seats  in  PtoUstamt 
^churches,  instead  of  other  places,  on  the  sabbath;  and, 
hence,  the  state  compiled  them  by  law  to  do  so.  But 
the  doctrine  has  be^oi  fraught  with  oppression,  and  has 
not  produced,  permanently,  promised  results.  limitations 
have  been  inserted  in  constitutions  upon  the  legislative 
pow«r  to  prevent  this  oppression.  And  over  the  people  of 
this  state  hangs  the  shield  of  written  constitutions,  which 
are  the  supreme  law,  which  our  legislators  are  sworn  to 
support,  which  grant  a  restricted  legblative  power,  wiOiin 
which  the  legislatcnrs  must  limit  their  action  for  the  public 
welfare,  and  whose  barriers  tiiey  can  not  overieap  under 
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Not.  Term,   any  pretext  of  supposed  safety  of  the  people ;  for  along 

*^^*      with  our  written  constitations  we  have  a  judiciary,  ere* 

Bbbbs      ated  by  them  a  coH>rdinate  department  of  the  government, 

The  Stats,  whose  duty  it  is,  as  the  appropriate  means  of  securing  to 

the  people  safety  from  legislative  aggression,  to  annul  all 

legislative  action  vrithout  the  pale  of  those  instruments. 

This  duty  of  the  judicial  department,  in  this  country,  was 

demonstrated  by  chief  justice  Marshall,  in  Marbury  v. 

Madison^  1  Cranch  137,  and  has  since  been  recognized  as 

settled  American  law.     Indeed  it  is  a  great  distinguishing 

feature  of  a  limited  government 

The  maxim  above  quoted,  therefore,  as  applied  to  legis- 
lative power,  is  here  witiiout  meaning. 

Nor  does  it  prove  the  power  of  the  state  legislature 
to  enact  the  law  in  question,  to  show  that  the  Supreme 
Court  of  the  United  States  has  decided  that  it  can  not 
declare  such  a  state  law  inoperative,  for  that  Court  can 
only  declare  void  such  state  laws  as  conflict  with  the  re- 
strictions imposed  upon  state  power  by  the  constitution  of 
the  United  States;  and  if,  in  that  constitution,  the  states 
are  not  restrained  from  passing  laws  in  violation  of  the 
natural  rights  of  the  citizen,  the  Supreme  Court  of  the 
United  States  can  not  act  upon  such  laws  when  passed, 
because  they  do  not  fall  within  its  jurisdiction.  But  it 
does  not  foUow  that  because  the  constitution  of  the  United 
States  does  not  prohibit  state  legislation  infringing  the  na- 
tural rights  of  the  citizen,  such  legislation  is  valid.  The 
constitution  of  the  United  States  may  not,  but  that  of  the 
state  may  inhibit  it 

And  so,  indeed,  according  to  many  eminent  judges,  may 
principles  of  natural  justice,  independenliy  of  all  consti- 
tutional restraint  This  doctrine  has  been  asserted  here. 
In  Andrews  v.  Russell,  7  Blackf.  474,  judge  Dewey  says: 
^  We  have  said  that  the  only  provisions  in  the  federal  or 
state  constitution,  restrictive  of  the  power  of  the  legisla- 
ture," &C.,  <^are,"  &c  ^^  There  are  certain  absolute  rights, 
and  the  right  of  property  is  among  them,  which,  in  all  free 
governments,  must  of  necessity  be  protected  from  legisla- 
tive interference,  irrespective  of  constitutional  checks  and 
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gaaids.^'     Should  we  find,  however,  in  the  conrse  of  this  'Sor,  Tcmi, 
investigation,  that  the  constitntion  of  our  free  states  does      ^0^' 
in  fact  snfficiently  protect  natnral  rights  from  legislative      Brbbb 
interference,  as  it  snrely  does,  or  it  is  grievously  defective,  Tbb  State. 
it  wHl  not  become  necessary  for  ns  to  inquire  whether,  in 
any  event,  it  might  be  proper  to  fall  bade  upon  the  doc- 
trine above  so  unhesitatingly  asserted. 

But  before  proceeding  further,  it  is  proper  we  should 
say,  that  eminent  judges  of  the  Supreme  Court  of  the 
United  States  have  asserted  that  a  state,  so  far  as  not  re* 
strained  by  the  constitution  of  the  United  States^  has  the 
same  ^'unlimited  jurisdiction  over  all  persons  and  things 
within  its  territorial  limits  as  any  foreign  nation;"  New^ 
York  V.  JIftVn,  11  Peters  102;  License  Cases,  5  How.  504 ; 
and  that  we  adnut  the  doctrine  for  the  purposes  of  this 
case,  in  the  application  which  they  gave  it,  viz.,  that  the 
state,  in  its  sovereign  ca]iacity,  possesses  thif  power;  not 
that  the  legislature,  under  our  state  constitution,  possesses 
it.  The  doctrine  asserted  is,  that  the  state,  in  its  sover- 
eign capacity,  possesses  such  power,  which,  by  a  constitu- 
tion, she  is  capable  of  conferring,  if  she  pleases,  upon  her 
legislature;  not  that  she  has  conferred  it.  No  judge  of  the 
Supreme  Court  of  the  United  States^  in  the  cases  cited, 
assumed  to  analyze  the  constitution  of  this  state,  and  say 
that  it  conferred  upon,  or  left  with,  the  legislature,  the 
unlimited  powers  of  a  despotism,  or  what  power  it  did 
grant  or  withhold. 

We  admit  further,  at  this  point,  that  it  has  also  been 
declared,  that  the  taxing  power  of  a  state  is  tuilimited, 
and,  hence,  may  be  exercised  in  such  a  manner  as  practi- 
cally to  prohibit  particular  pursuits  upon  which  it  may  be 
made  too  heavily  to  fall ;  for  example,  the  selling  of  dry 
goods  or  liquors.  But  an  enactment  of  such  description 
has  none  of  the  features  of  a  formal  prohibitory  law,  for 
it  is  based  upon  the  assumption  that  the  taxed  pursuit  is 
to  exist  and  not  cease ;  its  continuance  is,  indeed,  invited 
by  the  act,  as  its  cessation  would  defeat  the  very  object  of 
the  enactment,  being  revenue;  and  prohibition,  if  it  re- 
sulted, would  not  be  found  in  the  law,  but  in  the  accident 
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Not.  Term,   that  nobody  happened  to  be  able,  or  to  fed  disposed  at 

^°*^'      the  time,  to  pay  the  tax  for  the  sake  of  the  business.    This 

BuBB      would  be  accidental,  and  might  be  temporary. 

Thb  Stats.       The  question  then  recurs,  the  one  now  to  be  decided — 

Q^Does  our  constitution  prohibit  the  passage  of  such  an 

act  as  that  involved  in  the  present  suit  ? 

That  instrument  contains  a  grant  of  legislative  power, 
and  it  contains  express  limitations  upon  that  grant.  There 
are  also,  probably,  implied  limitations.  But  if  the  present 
case  can  be  decided  upon  the  express  limitations,  it  will 
not  be  necessary  for  us  to  discuss  the  questions  of  the 
extent  of  power  confeired  upon  the  legislature  by  the  gen* 
eral  grant,  and  of  im[died  limitations. 

We  proceed  to  examine  the  express  limitations.  The 
first  section  of  tiie  first  article  declares,  that  ^*all  men  are 
endowed  by  their  Creator  with  certain  unalienable  rights  c 
that  among  these  are  life,  liberty  and  the  pursuit  d  hap 
piness."  Under  our  constitution,  then,  we  all  have  some 
rights  that  have  not  been  surrendered,  which  are  conse- 
quentiy  reserved,  and  which  government  can  not  deprive 
us  of  unless  we  shall  first  f<»feit  them  by  our  crunes ;  and 
to  secure  to  us  the  enjoyment  of  those  rights  is  the  great 
aim  and  end  of  the  constitution  itself. 

It  thus  appears  conceded  that  rights  existed  anterior  to 
the  constitution;  that  we  did  not  derive  them  firom  it, 
but  established  it  to  secure  to  us  the  enjoyment  of  them. 
And  it  here  becomes  important  to  ascertain  with  some 
degree  of  precision  what  these  reserved  natural  rights  are. 
To  do  this  we  must  have  recourse  to  the  common  law,  as 
the  section  was  undoubtedly  inserted  in  the  constitution 
with  reference  to  it.  Counsel,  in  the  argument  of  this 
cause,  on  the  part  of  the  state,  it  is  true,  deny  tiie  exist- 
ence of  any  such  rights  in  BuUana.  Our  answer  is,  the 
constitution  above  quoted  has  settied  the  point  here ;  and 
a  legislature,  acting  under  that  instrument,  is  estopped  by 
its  solemn  declaration  to  deny  the  existence  of  the  natural 
rights  there  asserted.  That  assertion,  while  it  remains,  is 
binding  within  the  territory  of  Buiiafuu  When  the  people 
of  the  state  shall  become  satisfied  that  it  is  founded  in 
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mistake,  they  can  meet  in  their  sovereign  capacity^  strike  ^ot.  Term, 
it  from  their  organic  law,  and  insert  the  contrary,  that  they      ^^^' 
are  without  natural  rights,  and  at  the  mercy  of  the  legisla-      Bxsbb 
tnre.     We  may  properly  here  observe,  that  added  to  these  thb  Statb. 
restrictive  provisions  of  the  bill  of  rights,  in  the  old  con- 
stitution, was  the  following: 

<^Sec.  24.  To  guard  against  any  encroachment  on  the 
rights  herein  retained,  we  declare  that  everything  in  this 
article  is  excepted  out  of  the  general  powers  of  govern- 
ment, and  shall  forever  remain  inviolate." 

The  new  constitution  does  not  contain  this  section ;  but 
that  constitution  did  not  intend  to  weaken  the  restraints 
designed  for  the  protection  of  the  people,  and  the  section 
qaoted  was  omitted  because  the  expressly  declared  reser- 
vations in  the  bill  of  rights  were  necessarily  taken  from 
the  absolute  power  of  the  legislature  without  such  decla- 
ratory section.  And  it  should  be  here  remarked,  that  it 
is  not  said  these  rights  are  reserved  to  be  used  without 
restraint  Each  individual  being  equally  entitled  to  their 
exercise,  the  right  of  each  operates  as  a  check  upon  the 
right  of  every  other,  compelling  mutual  regard  for  those  of 
each,  and  subjecting  each  to  punishment  by  the  judiciary, 
under  legislative  regulations,  for  violating  the  equal  right 
of  every  other,  and  giving  the  injured  in  all  cases  re- 
dress by  law.  And  further  provisions  of  the  constitution, 
which  must  be  construed  together  with  that  quoted,  confer 
powers,  such  as  taxation,  &c»,  on  the  legislature  relative  to 
these  rights.     Such  powers  may  be  exercised. 

We  proceed,  then,  to  inquire  what  these  reserved  rights 
are ;  and  to  ascertain,  we  go,  as  we  have  said,  to  the  com- 
mon law.  Chancellor  JTen^  following  BlackstonCj  says, 
vol.  2,  p.  1,  ^^The  absolute  [or  natural]  rights  of  indivi- 
duals may  be  resolved  into  the  right  of  personal  security, 
tiie  right  of  personal  liberty,  and  the  right  to  acquire  and 
enjoy  property;"  not  some  property,  or  one  kind  of  pro- 
perty, but,  at  least,  what  the  society  organizing  govern- 
ment recognizes  as  property.  How  much  does  this  right 
embrace?  How  £ai  does  it  extend?  It  undoubtedly  ex- 
tends to  the  right  of  pursuing  the  trades  of  manufacturing, 
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Not.  Tem,   buying  and  selling,  and  to  the  practice  of  using.    These 
^^^*      acts  are  but  means  of  acquiring  and  enjoying,  and  are 


Bkkbb  absolutely  necessary  and  incidental  to  them.  What,  we 
The  Htatb.  may  ask,  is  the  right  of  property  worth,  stripped  of  the 
right  of  producing  and  using  ? 

The  right  of  property  is  equally  invaded  by  obstructing^ 
the  free  employment  of  the  means  of  production  as  by 
violently  depriving  the  proprietor  of  the  product  of  his 
land.     Sai/^s  Political  Economy,  133. 

In  ArrowsmUh  v.  Burlingini^  4  McLean  497,  it  is  said : 
^  A  freeman  may  buy  and  sell  at  his  pleasure.  This  right 
is  not  of  society,  but  from  nahire.  He  never  gave  it  up. 
It  would  be  amusing  to  see  a  man  hunting  through  our 
law  books  for  authority  to  buy  or  sell  or  make  a  bargain." 
To  the  same  effect.  Lord  Coke^  in  2  Inst.,  c  29,  p.  47. — 
RutherfortKs  Institutes,  p.  20. 

So  far,  then,  we  find  that  the  people  have  expressly  re* 
served  the  right  of  property,  and  its  enjoyment,  in  forming 
their  constitution,  from  the  unlimited  power  of  the  legisla- 
ture;  and  further  to  guard  the  right,  have  ordained  that  it 
shall  not  be  taken  from  them  without  just  compensation, 
nor  be  injured  without  a  remedy  therefor  by  due  course  of 
law,  that  is,  a  legal  trial  in  Court,  nor  be  subject  to  unrea- 
sonable seizure,  &c  Sec  11,  art  1,  and  ss.  12  and  21  of 
the  same  article.  They  have,  however,  as  we  have  said, 
authorized  the  legislature,  by  art.  10,  sec  1,  to  tax,  by  a 
"uniform  and  equal  rate,"  the  property  of  the  people  of 
the  state,  and  impliedly,  as  we  have  seen,  to  take  it,  by 
paying  for  it,  for  the  public  use.  Now  these  restraints 
upon  the  legislative  power  were  inserted  in  the  consti- 
tution  for  some  purpose;  what  was  it?  And  they  have 
some  meaning;  what  is  it?  Wherein  do  they  furnish  se- 
curity  to  the  citizen?  This  Court  must  determine.  Their 
object  was,  beyond  all  question,  to  protect  the  people  from 
aggression  on  the  part  of  the  government;  and  under  them 
the  legislature  can  not  take  the  property,  the  liquors  of  a 
single  individual,  if  they  are  property,  when  not  needed 
for  public  purposes,  and  then  only  upon  compensation. 
But  if  the  legislature  can  not  deprive  a  single  citizen  of 
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his  property,  can  it,  by  a  general  law,  deprive  all  the  citi-  ^ot.  Term, 
zens  of  theirs  ?  If  that  body  could  not  enact  that  A.  B.  J^^* 
should  no  longer  cultivate  his  farm,  could  it  by  a  general  Bsm 
law  enact  that  all  the  fanners  of  the  state  should  cease  to  tbs  Statb. 
cultivate  theirs?  Further,  these  restrictions  in  the  consti- 
tution apply  alike  to  all  property ;  they  make  no  distinc- 
tion. Is  Uquor,  then,  property  ?  Is  a  distillery  property  ? 
They  are  so,  unquestionably,  in  BuUcma.  At  the  time  of 
the  adoption  of  our  present  constitution,  there  were  fifty 
distilleries  and  breweries  in  the  state,  which  turned  out 
annually  manufactured*  products  to  the  value  of  half  a 
million  of  dollars,  used  mostly  by  our  people  as  a  bever- 
age. Liquor  had  always  been  an  article  of  use  and  trafKc 
in  the  state,  and  always  been  taxed  as  property.  With 
these  facts  existing,  the  subject  was  repeatedly  brought 
before  the  constitutional  convention,  and  that  body  reftised 
to  make  any  change  in  the  relation  of  the  government 
towards  this  species  of  articles.  We  are  safe  in  saying, 
then,  that  under  this  constitution,  the  government  could 
not  take,  for  public  use,  from  a  single  individual,  a  single 
barrel  of  liquor  without  paying  for  it.  Can  it,  then,  by  a 
general  law,  annihilate  the  entire  property  in  liquors  in 
the  state  7 

There  are  other  provisions  of  the  constitution  that  have 
some  bearing  upon  this  point,  as  evincing  regard  by  that 
instrument  for  individual  property  and  the  right  of  traffic 
Sec.  22,  of  art.  1,  declares  that — 

"The  privilege  of  the  debtor  to  enjoy  the  necessary 
comforts  of  life,  shall  be  recognized  by  wholesome  lawsi 
exempting  a  reasonable  amount  of  property  from  seizure 
or  sale  for  the  payment  of  any  debt  or  liability  hereafter 
contracted." 

Now  suppose  the  property  of  a  debtor  to  consist,  as  the 
fact  might  be,  entirely  of  liquor.  Of  what  avail  is  this 
constitutional  provision,  if  the  government  can  step  in  at 
will  and  confiscate  that  property? 

Again,  section  24,  of  tiie  same  article,  provides  that  no 
law  shall  ever  be  passed  impairing  the  obligation  of  a  con- 
tract.    Yet  here  is  a  law,  which,  by  prohibiting  an  entire 
Vol.  VL-.33 
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Not.  Tem,  pxursnit  and  rendering  valueless  all  the  property  inyolved 
^Q*^*  in  it,  most,  of  necessity  almost,  impair  all  executory  con- 
BaxsB  tracts  that  have  grown  out  of  that  pursuit,  and  render 
Tub  Statb.  them  utterly  incapable  of  fulfilment 

The  position,  however,  is  taken,  on  the  part  of  the  state, 
that  it  is  competent  for  the  legislature,  whenever  it  shall 
deem  proper,  to  declare  the  existence  of  any  property  and 
pursuit  deemed  injurious  to  the  public,  miisanceSi  and  to 
destroy  and  prohibit  them  as  such;  and  that  such  action  of 
the  legislature  is  not  subject  to  be  reviewed  by  the  Courts. 
We  deny  this  position*  We  deny  that  the  legislature  can 
enlarge  its  power  over  property  or  pursuits  by  declaring 
them  nuisances,  or  by  enacting  a  definition  of  a  nuisance 
that  will  cover  theuL  Whatever  it  has  a  right  by  the  con- 
stitution to  prohibit  or  confiscate,  it  may  thus  deal  with, 
without  first  declaring  the  matter  a  nuisance;  and  what- 
ever it  has  not  a  right  by  the  constitution  to  prohibit  and 
confiscate,  it  can  not  thus  deal  with,  even  though  it  first 
declare  it  a  nuisance.  It  can  not  do  by  indirection  what 
it  can  not  do  directly.  For  example,  the  constitution  of 
the  United  8taie$  prohibited  the  abolition  by  congress  of 
the  foreign  slave  trade  till  1806.  Const  Vi  &,  art.  1,  s.  9. 
Now,  prior  to  that  date,  congress  could  not  have,  by  direct 
enactment,  prohibited  the  slave  trade,  for  want  of  power. 
Could  she,  then,  have  declared  the  trade  a  nuisance,  and 
then  abolished  the  nuisance?  Had  she  the  power  to  do 
that? 

Again,  art.  1,  sec  9,  of  the  constitution  of  huUanOj  de- 
clares that — 

"  No  law  shall  be  passed,  restraining  the  fi:ee  interchange 
of  thought  and  opinion,  or  restricting  the  right  to  speak, 
write,  or  print,  fireely,  on  any  subject  whatever;  but  for  the 
abuse  of  that  right,  every  person  shall  be  responsible." 

Under  this  provision,  all  will  admit  that  if  tiie  legis- 
lature of  this  state  should  assume  that  the  press  had  be- 
come so  licentious  as  to  require  its  suppression,  and  should 
enact  a  law  accordingly,  that  law  would  be  void,  and  this 
Court  bound  to  pronounce  it  so.  But  could  the  legisla- 
ture evade  the  constitutional  provision,  by  first  declaring 
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the  press  throoghoat  the  state  a  nuisance,  and  then  enact-  ^or.  Term, 
ing  that  it  should  cease  to  exist?    It  surely  could  not,  or      1^55. 
the  constitutional  provision  is  worthless.  Bubb 

Now,  as  the  legislature  can  not  declare  the  press  and  thb  State. 
printing  business  nuisances,  because  protected  by  the  con- 
stitution, so  it  can  not  declare  property  and  the  acquisition 
and  use  of  it,  nuisances,  for  precisely  the  same  reason. 

But  the  section  above  quoted  of  the  constitution  itself^ 
points  out  the  remedy  for  the  evil  of  abuse.  And  it  in- 
dicates the  general  remedy  in  all  these  cases.  It  is  the 
responsibility,  that  is,  the  liability  to  suit  and  punishment, 
and  loss,  by  forfeiture,  of  the  particular  press  made  the  in- 
strument of  abuse,  of  '^  every  person  "  who  shall  be  guilty 
of  committing  such  evil.  And  the  questions  of  the  guilt 
of  the  individual  and  abuse  of  the  property,  in  every  case, 
are  to  be  decided  by  the  judiciary,  and  the  punishment 
inflicted  by  that  department.  Any  other  mode  of  adjudg- 
ing guilt  and  inflicting  punishment,  is  but  mob  or  lynch 
law. 

But  to  return.  The  questions  whether  a  law  is  in  con- 
flict with  the  constitution  or  not,  and  whether  a  thing  is  a 
nuisance  or  not,  and,  hence,  liable  to  forfeiture,  are  judi- 
cial, and  to  be  finally  determined  by  the  Ck)urts  alone. 
Such  is  the  organic  law  of  the  state,  and  it  is,  hence,  need- 
less to  discuss  its  propriety  here.  See  Doe  v.  Douglass^  8 
Blackf.  10.  Why  it  has  been  so  ordained  in  the  constitu- 
tion, whether  because  of  the  supposed  superior  capacity  of 
the  judicial  department  to  judge  of  such  questions,  or  for 
other  reasons,  it  is  not  particularly  important  to  inquire. 
We  may,  in  this  connection,  however,  quote  with  propriety 
firom  Yaimff  v.  The  State  Bank,  4  Ind.  B.  301,  as  follows: 
^  Now,  the  constitution  [article  3  of  that  of  1851]  above 
quoted,  says,  the  legislature  shall  not  perform  a  judicial 
act.  The  granting  of  a  new  trial  [in  a  suit  in  Court]  we 
have  seen,  is  a  judicial  act.  Therefore,  the  legislature  can 
not  grant  a  ne^  trial.  And  it  is  a  power  that  should  not 
be  possessed  by  the  legislature  in  its  legislative  capacity ; 
because,  in  that  capacity,  it  would  not  be  governed  in  its 
action  by  legal  rules.    And  to  permit  it  to  dispose  of  jadi- 
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Not.  Term,  oial  qaestioDS  in  that  capacitj,  would  be  in  the  highest 
^°^'  degree  dangerons  to  the  rights  of  the  individual  members 
Bsna  of  the  commnnity." 
Tpa  Stats.  It  is,  indeed,  most  strennonsly  contended,  in  this  case, 
by  counsel,  that  the  propriety  and  validity  of  the  liqaor 
act  mider  consideration,  were  qnestions  to  be  determined 
by  the  discretion  of  the  legislature,  and  that  the  determina* 
tion  of  that  body  is  not  subject  to  review  in  this  tribunal ; 
and  some  early  cases  in  the  Supreme  Court  of  the  United 
StaieSy  particularly  McCSMough  v.  Tke  State  of  Marylamd^ 
4  Wheaton  R.  316,  are  cited  as  sustaining  the  doctrine. 
We  shall  enter  into  no  argument  upon  the  theory  ot  first 
principles  of  the  question.  We  shall  treat  it  as  one  of 
authority.  Indeed,  in  the  case  in  Wheaton^  suprai  the  dis- 
tinguished chief  justice,  in  the  opening  of  his  opinion, 
uses  language  that  mi^t  justify  a  review  of  the  law  be- 
fore us  by  this  Court  He  says  that  ^a  doubtful  question, 
in  which  the  great  principles  of  liberty  are  not  concerned," 
might  perhaps  be  put  to  rest  by  the  repeated  action  of  the 
legislature ;  implying,  certainly,  that  had  the  question  in 
that  case  been  one  that  was  conceived  to  concern  those 
great  principles,  it  might  have  been  decided  by  a  different 
rule.  Such  is  the  question  now  before  this  Court  for 
decision.  It  does  concern  the  great  principles  of  liberty. 
It  is  to  determine  whether  one  single  dollar's  worth  of 
property  in«this  state,  and  the  right  to  pursue  a  single 
employment;  whether,  indeed,  a  single  iota  of  personal 
liberty  remains  to  the  people,  secure  from  the  invasion  of 
a  despotic  legislature— for  if  it  can  strike  down  one  of  the 
recognized  pursuits  of  the  citizens,  it  can  alL  But  what- 
ever may  be  the  rule  asserted  in  the  early  cases,  that  of 
Bronsan  v.  KinziCj  1  Howard  (U.  S.)  R.  311,  so  late  a3  ^ 
1843,  determines,  beyond  all  doubt,  that  the  Courts  will 
review  and  decide  upon  the  exercise  of  legislative  discre- 
tion, so  far  as  to  determine  whether,  in  the  given  case,  the 
constitution  has  been  violated.  It  involved  and  decided 
precisely  the  question  so  eamestiy  argued  in  this  case,  and 
which  we  are  now  considering.  In  that  case,  the  legisla- 
ture of  Illinois  enacted  a  law  regulating  the  replevy  of 
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judgments  and  the  sale  of  property  on  execution.  There  No^-  '^erm, 
was  no  provision  in  the  constitution  expressly  prohibiting  ^^^» 
legislation  upon  legal  remedies,  and  hence  it  was  claimed  Bsbbb 
that,  under  the  general  grant  of  legislative  power,  the  right  thb  State. 
to  so  legislate  passed  to  the  legislature  in  its  discretion. 
But  the  constitution  of  the  United  States  did  forbid  the 
passage  of  a  law  impairing  the  obligation  of  a  contract ; 
and  the  Supreme  Court  decided  that  they  would  look  into 
the  manner  in  which  the  legislature  had  exercised  its  dis- 
cretion in  a  matter  where  there  was  no  express  restriction, 
to  see  that  it  had  not,  in  that  exercise,  violated  some  ex- 
press constitutional  provision.  Judge  McLean  dissented, 
contending  for  the  right  of  legislative  discretion ;  but  the 
same  Court,  in  subsequent  cases,  reaffirmed  the  doctrine 
of  Bronson  v.  Kipziey  and  it  is  now  the  settled  law. 
McOracken  v.  Haywardy  2  How.  (U.  S.)  R.  608.— Gantly's 
Lessee  v.  Ettnng,  3  id.  707. — Curran  v.  Arkansas^  IS  id. 
304.  This  Court  unanimously  adopted  the  same  rule  in 
TTiofMU  V.  3%6  Board  of  Commissioners  of  Clap  County^ 
5  Ind.  IL  4,  and  in  Maize  v.  The  State,  4  id.  342.  And 
can  it  be  that  legislative  discretion  shaU  be  controlled  in 
the  matter  of  violating  a  contract,  and  not  where  it  anni- 
hilates a  great  pursuit  involving  millions  of  dollars  and 
innumepable  contracts? 

Another  position  is  taken  by  counsel  who  last  argued 
this  cause  for  the  state,  and  insisted  upon  with  great 
confidence.  It  is  this :  that  the  legislature  has  unlimited 
power  over  the  commerce  of  the  state,  and  can,  hence, 
prohibit  altogether  the  sale  of  liquors,  or  direct  the  sole 
purposes  for  which  they  may  be  sold.  It  is  argued  in  this 
way.  Congress  has  power  to  regulate  foreign  commerce, 
^.  commerce  between  the  states  and  with  the  Indian  tribes ; 
and  under  this  power  she  may  prohibit  all  commerce,  in 
the  named  cases,  confiscate  property,  &c.  The  legislature 
of  the  state  has  power,  under  the  general  grant,  to  regu- 
late domestic  commerce ;  hence,  like  congress,  it  may  pro- 
hibit, confiscate,  &c. 

The  cases  are  not  parallel  and  the  reasoning  is  unsound. 
The  grant  to  congress  of  power  to  regulate  commerce,  is. 
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Not.  Term,   since  1808,  unlimited.    There  is  no  bill  of  rights  in  the 

_.  ^^^'      constitution  of  the  United  States;  in  short,  no  restriction, 

Bbbbe      unless  by  implication,  upon  the  power  of  congress  to  regu- 

The  Stats,  l&te  trade,  in  the  specified  instances.    Hence,  congress,  do 

what  she  may,  can  not  be  shown,  on  this  subject,  to  have 

violated  any  restriction  in  the  federal  constitution  under 

which  that  body  acts,  because  it  contains  none. 

Now  how  is  it  with  the  legislature  and  constitution  of 
this  state?  Our  state  constitution  contains,  as  we  have 
seen,  certain  restrictions  upon  the  legislative  power,  cer* 
tain  sections  declaring  rights  in  the  citizen  as  against  the 
government,  and  these  restrictions  operate  just  as  potently 
upon  the  power  of  the  legislature  to  regulate  conunerce  as 
to  do  anything  else — prevent  that  body  just  as  effectually 
from  infringing  the  reserved  rights  by  assumed  regulations 
of  commerce  as  by  any  direct  enactment.  To  illustrate. 
The  constitution  declares  that  every  citizen  shall  be  secure 
in  the  right  to  worship  Ood  according  to  the  dictates  of 
his  own  conscience.  Now  the  great  body  of  religious  de- 
nominations in  this  state,  conscientiously  believe  they  are 
bound  to  celebrate  one  of  the  ordinances  of  the  gospel 
by  the  use  of  bread  and  wine.  But  wine  is  an  article  of 
commerce,  and  its  purchase  is  a  commercial  transaction. 
Therefore,  upon  the  argument,  the  legislature  has  power 
to  prohibit  its  use,  or  declare  the  purposes  for  which  it 
may  be  sold  and  purchased.  It  may,  therefore,  declare 
that  it  shall  not  be  sold  or  purchased  for  sacramental  use, 
thus,  in  effect,  overthrowing  the  constitutional  provision, 
that  the  citizen  shall  have  the  right  to  worship  according 
to  his  conscience,  and  abolishing  the  general  practice  of 
the  christian  ordinances  in  the  state.  This  the  legislature 
can  not  do.  It  must  regulate  within  the  restrictions  of  the 
constitution.  So  the  purchase  of  nails  and  lumber  is  com- 
merce. Can  the  legislature  say,  they  may  be  purchased 
to  build  bams  with,  but  not  churches  or  dwellings  ? 

Again,  the  constitution  says,  as  we  have  quoted  above, 
that  the  right  of  printing — ^the  freedom  of  the  press — shall 
remain  inviolate  in  this  state.  But  the  purchase  of  paper 
to  print  on,  ink  to  print  with,  and  type,  is  conuneroe. 
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And  can  the  legudatnie  prohibit,  or  declare  the  uses  for  Not.  Term, 
which  such  articles  may  be  purchased,  saying,  they  may      ^^^* 
be  purchased  for  the  purpose  of  printing  advertising  hand-      Bxsbb 
bilk,  bat  not  to  print  books  or  newspapers  ?     Surely  such  Thb  fihrATx. 
a  law  would  as  effectoaUy  violate  the  constitution,  as  a 
direct  enactment  that  no  books  or  newspapers  should  be 
printed  in  the  state. 

We  might  continue  these  illustmtions,  but  it  can  not 
be  necessary. 

The  legislature  has  no  more  right  to  violate  the  consti- 
tution, under  the  guise  of  a  regulation  of  commerce,  than 
by  a  statute  literally  in  conflict  with  it  And  if^  as  in  the 
above-instanced  cases,  ihe  express  provisions  of  the  con- 
stitution secure  to  the  citizen  his  property  and  its  reasona- 
ble use,  the  legislature  can  not  take  away  the  right  by  any 
legerdemain  of  legislation.  And  whenever  the  legislature 
does  so  invade  the  constitutional  right  of  the  citizens, 
they  are  not  bound  to  submit  to  the  outrage  for  two  years, 
till  the  assembling  of  another  legislature,  nor  to  resort  to 
the  terrible  remedy  of  revolution,  but  may  quietly  and 
peacefully  invoke  the  action  of  the  judiciary  to  annul  the 
act  of  legislative  usurpation. 

And  here  we  are  called  upon  to  mark  the  line  which 
bounds  the  power  of  the  legislature  on  the  one  hand  and 
the  right  of  the  citizen  on  the  other;  to  say  what  the  legis- 
lature may  and  may  not  do  in  all  cases.  We  answer  that 
we  have  already  pointed  out  the  line,  so  far  as  to  show  « 
that  in  this  case  the  legislature  has  overstepped  it  and  in- 
vaded the  constitutional  right  of  the  citizen.  This  is  all 
we  can  now  be  required  to  do.  The  judicial  mind  must 
place  each  case,  as  it  arises,  upon  the  proper  side  of  the 
boundary  admitted  to  exist.  This  will  be  its  duty  and  no 
more.    Such  has  been  the  practice. 

We  have  said  that  we  should  treat  the  question  of  the 
right  of  the  CSourt  to  judge  of  the  grounds  of  a  law  al- 
leged to  infringe  constitutional  restrictions,  as  one  of  au- 
thority. We  vdll  however  add  the  remark,  that  the  Court 
knows,  as  matter  of  general  knowledge,  and  is  capable 
of  judicially  asserting  the  fact,  that  the  use  of  beer,  &C., 
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Not.  Tarm,   as  a  beverage,  is  not  necessarily  hnrtfdl,  any  more  than 
^°*^*      the  use  of  lemonade  or  ice-cream.    See  Burke's  Works, 


Bnn  voL  2,  Deaib.  Ldb.  Ed.,  p.  190,  in  "^  Thoughts  on  Scarcity." 
Ths  Stats.  It  is  the  abuse,  and  not  the  use,  of  all  these  beverages 
that  is  hurtfuL  But  the  legislature  enacted  the  law  in 
question  upon  the  assumption  that  the  manufacture  and 
sale  of  beer,  &c«,  were  necessarily  destructive  to  commu- 
nity; and  in  acting  upon  that  assumption,  in  our  own 
judgment,  has  unwarrantably  invaded  the  right  to  pri- 
vate property,  and  its  use  as  a  beverage  and  article  of 
traffic 

What  harm,  we  ask,  does  the  mere  manufacture  or  sale 
or  temperate  use  of  beer  do  to  any  one  ?  and  the  manu- 
facturer or  seller  does  not  necessarily  know  what  use  is  to 
be  made  by  the  purchaser  of  the  article.  It  may  be  a 
proper  one.  And  if  an  improper  one,  it  is  not  the  fault 
of  the  manufacturer  or  seller,  but  it  is  thus  appropriated 
by  the  voluntary  act  of  another  person,  and  by  his  own 
wrong.  And  wiU  the  general  principle  be  asserted,  that 
to  prevent  the  abuse  of  useful  things,  government  shall  as* 
sume  the  dispensation  of  them  to  all  the  citizens — ^put  all 
under  guardianship?  Fire-arms  and  gunpowder  are  not 
manufactured  and  sold  to  shoot  innocent  persons  with, 
but  are  often  so  misapplied.  Axes  are  not  made  and  sold 
to  break  heads  with,  but  are  often  used  for  that  purpose 
in  the  hands  of  murderers.  Bread  is  not  made  to  make 
gluttons  with,  but  is  perverted  to  that  use.  Bazors  are  not 
made  to  cut  throats  with,  but  are  applied  in  that  way  by 
the  suicide.  The  Ahni^JUp  did  not  create  fists  to  knock 
people  down  with,  but  they  are  often  put  to  that  use,  and 
still  he  permits  men  to  be  bom  with  fists.  Yet  who,  for 
all  this,  has  ever  contended  that  the  manu&cture  and  sale 
of  these  articles  should  be  prohibited  as  being  nuisances, 
or  be  monopolized  by  the  government?  We  repeat,  the 
manufacture  and  sale  and  use  of  liquors  are  not  necessa- 
rily hurtful,  and  this  the  Court  has  a  right  to  judicially 
inquire  into  and  act  upon  in  deciding  upon  the  validity  of 
the  law  in  question — in  deciding,  as  was  done  in  Branson 
V.  Kinztey  stq^roj  whether  it  is  an  indirect  invasion  of 
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a  right  secured  to  the  citizen  by  the  constitution.     This  No^-  Tcnn, 
question  the  CJourt  must  decide;  and  it  must,  therefore,  in      '^^^' 
some  manner,  satisfy  its  judgment  and  conscience  upon  it.      Bbbbb 
5  HiU  (N.  Y.)  B.  121,  and  cases  cited.  tbx  Stats. 

The  act  is  not  one  to  prohibit  or  pumsh  drunkenness, 
or  any  abuse  of  the  use  of  liquors.  Were  it,  a  different 
question  might  be  presented — one,  however,  on  which  we 
here  intimate  no  opinion,  as  it  is  not  before  us.  When  a 
case  shall  arise  calling  for  a  decision  as  to  the  extent  of 
the  power  of  the  legislature  to  regulate,  without  prohibit- 
ing, we  shall  be  prepared  to  make  that  decision  according 
to  the  best  of  our  judgment. 

The  restrictions  which  we  have  examined  upon  the 
legislative  power  of  the  state,  were  inserted  in  the  con- 
stitution to  protect  the  minority  from  the  oppression  of 
the  majority,  and  all  from  the  usurpation  of  the  legisla- 
ture, the  members  of  which,  under  our  plurality  system 
of  elections,  may  be  returned  by  a  minority  of  the  people. 
They  should,  therefore,  be  faithfully  maintained.  They 
are  the  main  safeguards  to  the  persons  and  property  of 
the  state.  They  will  be  maintained,  in  so  far  as  depends 
upon  us,  notwithstanding  the  intimation  at  the  argument, 
that  whoever  interposed  an  obstruction  to  the  free  course 
of  this  law,  was  to  be  swept  away  by  an  overwhelming 
torrent.  We  shall  be  deterred  by  no  such  ill-timed  threat 
from  what  we  believe  to  be  the  discharge  of  a  solemn 
duty. 

It  is  easy  to  see  that  when  the  people  are  smarting 
under  losses  from  depreciated  bank  paper,  a  feeling  might 
be  aroused,  that  would,  under  our  plurality  system,  return 
a  majority  to  the  legislature  which  would  declare  all  banks 
a  nuisance,  confiscate  their  paper  and  the  buildings  from 
which  it  issued.  So  with  railroads,  when  repeated  whole- 
sale murders  are  perpetrated  by  some  of  them.  And  in 
Oreat  Britain  and  France^  we  have  examjdes  of  the  con- 
fiscation of  the  property  of  the  churches  even,  which  here 
the  same  constitution  that  protects  the  dealer  in  beer, 
would  render  safe  from  invasion  by  the  legislative  power. 
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Not.  Tem,  In  our  opinion,  for  the  reasons  above  given,  the  liquor 
^^^'  act  of  1855  is  void  We  express  no  opinion  upon  any 
BssBB      single  provision  of  the  act,  as  in  the  view  we  have  taken 

Tbb  Stats,  of  its  general  scope,  it  is  unnecessary. 

Davison,  J. — I  concur  in  the  foregoing  opinion  of  Judge 
Perkins, 

Stuart,  J^ — Beebe  was  prosecuted  before  the  mayor  of 
Indianapotis^  for  two  distinct  violations  of  the  liquor  law 
of  1855.  The  one  was  a  charge  for  manufacturing  beer, 
the  other  for  selling  it  contrary  to  the  provisions  of  that 
act  He  was  tried,  convicted  in  both  cases,  and  fined  50 
dollars  in  each*  Failing  to  pay  or  replevy  the  fines,  Beebe 
v^ras  committed  to  prison.  On  his  application  to  the  judge 
of  Common  Pleas,  a  writ  of  habeca  corpus  was  issued. 
The  officer  having  him  in  cha^[e  returned,  as  the  cause 
of  detention,  the  proceedings,  judgment  and  order  of  the 
mayor  in  the  cases  referred  to.  After  hearing  he  wzb  re- 
manded to  prison.    From  that  order  he  appeals. 

These  cases  have  been  twice  argued  orally,  with  dis- 
tinguished ability  on  both  sides.  And  what  is  stUl  more 
commendable,  the  argument  was  conducted  with  that 
moderation  and  forbearance  so  becoming  in  forensic  dis* 
cussion. 

The  first  inquiry  is,  what  does  the  record  present? 
Simply  a  question  of  legislative  power.  The  details  of 
the  law  are  not  before  us,  and  are  not,  of  course,  con- 
sidered. 

The  inquiry  here  is  confined  to  the  $ale;  for  the  que&» 
tion  arising  on  the  other  case  for  manufieusture,  admits  of  a 
very  different  solution.  Having  for  reasons  given  in  that 
case,  come  to  the  conclusion  that  the  agency  feature,  and 
the  several  parts  of  the  law  relating  to  manufacture,  were 
unconstitutional,  the  question  on  the  sale  arising  on  the 
other  Beebe  record  alone  remains. 

The  act  assumes  to  confine  the  use  of  liqucnr  to  the  de- 
partments of  science  and  the  ordinances  of  Christianity. 
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And  the  question  is,  was  it  competent  for  the  legislature  Not.  Term, 
thus  to  restrain  the  sale  and  use  of  intoxicating  liquor?  1^^» 

It  is  admitted  in  argument  that  there  is  no  express  pro-      Bbbbe 
vision  of  the  constitution  restricting  the  general  assembly  ths  Statb. 
on  that  subject 

But  it  is  insisted  that  such  restriction  is  implied  in  the 
first  section  of  the  bill  of  rights.  Let  us  place  the  statute 
and  that  section  of  the  constitution  together. 

Stripped  of  all  that  relates  to  the  agency  and  the  manu- 
facture, the  first  and  fifth  sections,  as  to  sale,  are,  in  sub- 
stance, that  no  person  shall  keep  for  sale  or  sell,  by  himself 
or  agent,  directly  or  indirectly,  any  spirituous  or  intoxi- 
cating Uquor,  except  for  medicinal,  chemical  or  mechanical 
uses  only,  and  pure  wine  for  sacramental  use.  Laws  of 
1855,  pp.  209,  211. 

To  prevent  misconception,  the  first  section  of  the  bill  of 
rights  is  quoted  entire : 

^Sec.  1.  We  dedaie,  that  all  men  are  created  equal; 
that  they  are  endowed  by  their  Creator  with  certain  un- 
alienable rights ;  that  among  these  are  life,  liberty  and  the 
pursuit  of  happiness;  that  all  power  is  inherent  in  the 
people;  and  that  all  free  governments  are,  and  of  right 
ought  to  be,  founded  on  their  authority,  and  instituted  for 
their  peace,  safety  and  well-being.  For  the  advancement 
of  these  ends,  the  people  have,  at  all  times,  an  indefeasible 
right  to  alter  and  reform  their  government" 

According  to  all  publicists,  the  right  to  hold  and  enjoy 
private  property  is  among  the  unalienable  rights.  In  the 
constitution  of  1816,  the  right  ^of  acquiring,  possessing 
and  protecting  property,"  was  expressly  enumemted. 

It  becomes  important,  therefore,  to  inquire,  in  what  sense 
are  the  rights  of  life,  liberty  and  property  said  to  be  un- 
alienable ?  It  does  not  mean  that  the  legislature  shall  not 
pass  any  law  in  relation  to  them.  Por  the  whole  statute 
book  is,  in  some  measure,  a  standing  interference  with, 
and  regulation  of,  these  very  things.  The  executive,  the 
warden  of  the  prison,  the  sherilBT,  the  whole  corps  of  exe- 
cutive and  administrative  officers,  are  continually  taking 
away  those  rights  firom  some  citizen. 
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Not.  Tm^  It  does  not  mean,  therefore,  that  those  rights  are  to  be 
^^^'  held  superior  to  and  above  the  laws.  They  are  held  sub- 
BuBB      ordinate  to  such  municipal  laws  and  police  regulations 

Tkx  8tatb.  as  the  political  organization  in  which  those  rights  are  en- 
joyed may  rightfully  enact  under  the  constitution.  They 
are  held  subject  to  such  restraints  as  '^the  peace,  safety 
and  well-being"  of  the  body  politic  may  require.  Thus 
in  Colder  v.  BuUj  3  Dallas  386,  the  Supreme  Court  of  the 
United  Siaies  say,  ^  The  right  of  property  is  always  sub- 
ject to  the  rules  prescribed  by  positive  law.  The  right 
vested  in  the  citizen  is,  to  do  certain  acts,  or  possess  cer- 
tain things,  according  to  the  law  of  the  land." 

These  rights,  therefore,  may  be  taken  away  in  ^due 
course  of  law,"  as  the  forfeit  of  violating  municipal  enact- 
ments. 

What,  then,  does  the  unalienable  right  of  property 
mean?  It  might  be  comprehensively  answered,  that  the 
whole  constitution  is  a  comment  on  that  text.  It  means 
that  the  citizen  shall  be  secure  in  his  effects  from  unrea- 
sonable search  and  seizure;  s.  11,  art  1;  that  he  shall  have 
a  right  to  a  public  trial  by  jury;  ss.  13  and  20,  id.;  that 
his  services  or  property  shall  not  be  taken  without  just 
compensation;  s.  21,  id.;  and  so  of  all  the  other  restric- 
tions of  the  constitution.  ^  They  are  the  barriers  erected 
by  the  people"  against  the  encroachments  of  the  powers 
they  have  delegated  to  their  public  servants. 

Locke  says,  it  is  against  natural  right  for  the  govern- 
ment to  **  dispose  of  the  estates  of  subjects  arbitrarily, 
or  divest  vested  rights  at  pleasure."  The  legislature  can 
not  take  the  property  of  A.  and  give  it  to  B.  So,  in  the 
school  cases,  it  was  said  by  this  Court,  that  the  legislature 
could  not  take  the  property  of  A.  and  JB.,  divert  it  from 
their  use,  and  distribute  it  ratably  to  third  persons.  The 
unsoundness  of  such  legislation,  as  violating  fimdamental 
principles,  could  not  be  doubted.    6  Ind.  83. 

So  also  in  Wilkinson  v.  Leland^  2  Peters  627.  The  pro- 
perty of  heirs  had  been  illegally  sold,  and  the  legislature 
of  Rhode  Island  passed  an  act  confirming  the  sale.  It 
was  in  reference  to  this  invasion  of  private  property,  that 
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judge  Story  delivered  the  eloquent  passage  to  be  found  ^ot.  Term, 
in  2  Peters  667.    He  justly  declares,  "that  government      1866. 
can  scarcely  be  free  where  the  estate  of  the  citizen  can      Bxbbx 
be  transferred  without  trial,  without  notice,  and  without  thb  Statb. 
offence." 

So  in  Doe  v.  Douglass^  8  Blackf.  10,  judge  Perkins^ 
speaking  of  a  similar  state  of  feu^,  says,  "  The  legisla- 
ture is  supreme,  except  wherein  restrictions  have  been 
imposed."  He  adds,  "the  restrictions  of  the  constitution 
restrain  the  legislature  from  passing  a  law  impairing  the 
obligation  of  contracts,  from  the  performance  of  a  judi- 
cial act,  and  from  any  flagrant  violation  of  the  right  of 
private  property."  Here  the  remarks  must  be  taken  with 
reference  to  the  facts  of  the  case.  Judge  Perkins  was  not 
speaking  of  a  municipal  law  made  to  protect  all.  He  had 
reference  to  an  act  of  the  assembly  confirming  the  illegal 
sale  of  three  lots  in  EvansviUe. 

So  in  the  celebrated  case  of  Fletcher  v.  Peckj  6  Cranch 
87.  The  question  arose  on  an  act  of  the  legislature  of 
Oeorgiaj  alleged  to  have  been  passed  corruptly,  author- 
izing the  issue  of  a  patent.  MarshaHj  C.  J.,  guardedly 
says :  "  To  the  legislatore  all  legislative  power  is  granted. 
But  whether  the  act  of  transferring  the  property  of  an  in- 
dividual to  the  public,  be  in  the  nature  of  the  legislative 
power,  is  well  worthy  of  serious  reflection."  Here,  also, 
the  venerable  judge  was  speaking,  not  of  a  municipal  law 
or  police  regulation  to  promote  the  peace,  safety  and  well- 
being  of  the  people  of  Oeorgia.  He  had  reference  to  a 
law  operating  directly  on  specified  property  of  a  citizen  of 
that  state. 

It  is  in  these  cases,  and  in  such  a  state  of  facts,  that 
the  dicta  about  unalienable  rights,  so  often  quoted  by  ele- 
mentary writers,  occur.  These  cases  sufficiently  indicate 
the  meaning  of  "unalienable  rights,"  as  used  in  the  first 
section  of  the  constitution.  They  sufficiently  distinguish 
between  an  act  which  assumes  to  transfer  private  property 
vdthout  trial,  without  notice,  and  without  offence,  from  an 
act  of  mimidpal  regulation  having  for  its  object  the  peace, 
safety  and  well-being  of  society.     The  application  of  this 
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Not.  Twm,  difltinctioii  is  obvioizs.    Suppose  the  legislature  of  Inditma 
^^^'      had  passed  an  act  appropriating  fifty  barrels  of  the  appel* 
BsBu      lant's  beer  to  the  use  of  the  mayor  of  BuUanapoUs.    This 
Tas  Statb.  would  have  been  an  infiringement  of  Beebe^s  '^unalienable 
rights."     Against  such  spoliation  of  his  property,  without 
offence,  trial,  or  notice,  the  Courts  would  be  boxmd  to 
afford  him  prompt  protection.    But  not  against  the  opera- 
tion of  a  municipal  law  enacted  in  conformity  to  the  con- 
stitution. 

Closely  connected  in  the  argument  with  unalienable 
rights,  are  the  limitations  of  legislative  power  outside  of 
the  constitution*  The  relevancy  of  the  inquiry  is  not 
readily  appreciated  It  involves  many  curious  questions 
lying  all  along  the  exterior  boundary  of  the  rights  and 
duties  of  rulers  and  people  in  extreme  cases.  It  will  be 
pardonable  to  decline  speculation.  Extreme  cases  seldom 
prove  anything  satisfactorily.  We  will  therefore  confine 
ourselves  to  the  facts  as  we  find  them  in  the  constitution 
and  law,  and  our  judicial  duty  in  the  premises. 

The  tendency  of  Courts  is,  or  at  least  should  be,  any- 
thing but  revolutionary.  What  rights  and  what  legisla- 
tive checks  outside  of  the  constitution,  and  not  delegated 
by  the  people  to  their  public  servants,  may  exist,  we  are 
not  careful  to  inquire.  They  can  seldom,  if  ever,  become 
a  basis  or  rule  of  decisioiL  Perhaps  these  inquiries  might 
not  be  out  of  place  in  a  popular  assembly.  But  at  this 
late  day,  in  a  government  like  ours,  with  disiributive  and 
well-defined  powers  and  duties,  the  settiement  of  those 
abstruse  questions  does  not  seem  to  be  the  chief  debt  we 
owe  the  public 

It  is  enough  for  us  to  know,  that  whatever  these  ex- 
treme rights  are,  their  protection  does  not  fall  exclusively 
within  our  jmisdiction.  With  the  rights  themselves  the 
people  have  abo  prudentiy  retained  in  their  own  hands 
the  means  of  redress.  They  are  ever  ready  to  vindicate 
them  at  the  ballot-box  or  by  revolution,  as  the  case  may 
require.  Among  our  people  revolution  has  attained  per- 
fection. The  evils  or  errors  which  afflict  the  body  politic 
are  inteUigentiy  investigated  and  traced  to  their  source. 
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The  remedy  is  simple  and  effectuaL   A  constitntioiial  con-  ^o^-  '^^'^» 
vention  of  eminent  citizens  is  the  substitute  for  the  armed      ''•°*^' 


mob  of  other  countries.  If  the  powers  hitherto  delegated  Bsxbb 
are  too  great  consistently  with  the  private  rights  of  the  Thb  Statb. 
citizen,  they  are  quietly  abridged.  If  insufficient  to  afford 
protection,  they  are  enlarged  and  moulded  to  meet  the  cir- 
cumstances. So  that  revolution  should  begin  with  the 
people,  and  not  with  the  Ck>urts.  Any  other  revolution 
can  not  readily  be  distinguished  firom  subversion. 

The  system  we  have  adopted  is  marked  for  simplicity. 
The  judiciary,  and  all  the  other  departments,  live  and 
move  and  have  their  official  being  and  sphere  of  action 
in  the  constitution.  Art.  3,  s.  1.  The  duty  of  the  Courts 
is  chiefly  expository.  When  the  constitution  and  laws 
come  up  for  adjudication,  both  must  be  regarded  as  the 
work  of  the  same  hands.  Both  are  of  the  people.  Both 
must  be  respected  unless  they  conffict  4  Ind.  342,  and 
the  authorities  there  cited.  In  case  of  conffict,  the  tem- 
pcHrary  will  contained  in  the  law,  must  yield  to  the  para- 
mount will  contained  in  the  constitution. 

For  the  Ck>urts  to  declare  a  law  void  on  any  other 
ground — ^to  set  it  aside  because  it  is  impolitic  or  inexpe- 
dient, or  even,  like  the  liquor  law,  odious  and  oppressive 
in  some  of  its  features,  looks  like  assuming  to  protect  the 
people  against  themselves. 

It  is  easy  to  imagine  that  the  legislature  may  pass  a 
very  odious  enactment  Our  statute  books  abound  vdth 
them.  Such  were  both  the  bankrupt  laws  passed  by  con- 
gress. Interest  or  passion,  or  perhaps  other  dubious  in- 
fluences, often  mould  legislation.  The  advocates  of  ultra 
measures  have  the  popular  ear  one  year.  A  law  is  passed 
in  accorSance  vnth  their  views.  Next  year  those  who 
suffer  from  the  new  policy  appeal  successfully  to  the  same 
public  The  reason  is  on  the  surface.  Any  enactment  in 
advance  of  a  sound  and  matured  public  opinion,  or  based 
upon  the  fluctuating  fever  of  the  hour,  or  odious  in  itself 
under  any  healthy  state  of  the  public  mind,  is  sure  to  be 
swept  from  the  statute  book  before  it  is  dry. 

But  it  does  not  thence  follow  that  the  Courts  must 
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Not.  Teem,  hasten  to  dedaie  it  anconstitationaL  Much  is  said  in 
10^*  the  reports  about  a  law  being  against  **  common  right.*' 
BsBBs  Under  the  old  constitutioni  a  revenue  law  might  have 
Ths  Stats,  exempted  half  the  property  in  the  state  from  taxation. 
The  whole  burden  would  thus  have  been  thrown  upon  the 
other  halt  This  would  have  been  against  common  ri^t 
4  Ind.  R.  87.  Yet  the  Courts,  acting  within  the  sphere 
which  our  polity  had  assigned  them,  could  not  declare 
the  act  unconstitutionaL  They  could  not  inquire  into 
the  expediency  or  policy  of  the  measure.  Bepley  v.  The 
8tate^  4  Ind.  R.  264.  That  belonged  to  legislation— Ma< 
the  people  had  committed  to  the  general  assembly.  The 
Courts  could  apply  the  rules  of  strict  construcdony  and 
they  did  so.  Baker  v.  Orr,  4  Ind.  R.  86.— 1  Kent,  Lec- 
ture 20.— 19  Ohio  R.  110^-4  Peters  R.  5Ur^BlackweU 
on  Tax  Titles,  481-2. 

The  people  remedied  this  evil  by  amending  the  consti- 
tution.    Sec  1,  art  10. 

All  the  Courts  can  do  with  odious  statutes  which  are 
constitutional,  is,  to  chasten  their  harshness  by  construc- 
tion. Such  is  the  imperfection  of  the  best  human  insti- 
tutions, that  mould  them  as  we  may,  a  large  discretion 
must  at  last  be  reposed  somewhere.  The  best,  and  in 
many  cases  the  only  security,  is  in  the  wisdom  and  inte- 
grity of  public  servants,  and  their  identity  with  the  people. 
Government  can  not  be  administered  without  committing 
powers  in  trust  and  confidence.  1  Bibb  602^ — Gibbons  v. 
Ogden,  9  Wheat  R.  l.—  Tke  Providence  Bank  v.  BiU\ng$, 

4  Pet  R.  514.— £i;  ParU  Alexander,  L.  J.  44. 

The  settled  rule  of  this  Court  is  a  strict  construction 
of  delegated  powers.    5  Ind.  R.  1.— 4  id.  301.— LL  at2.— 

5  id  557. — 6  id  83.  These  decisions  defined  the  powers 
of  the  legislature  under  various  provisions  of  the  new 
constitution.  If  they  have  led  to  the  supposition  that 
we  could  declare  any  statute  void  at  pleasure,  they  have 
indeed  had  an  evil  influence.  For  our  judicial  powers  are 
also  delegated.  They  must  receive  the  same  strict  con- 
struction which  we  have  so  often  applied  to  those  of  the 
other  departments.     We  hold  them  by  the  same  tenure 
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and  are  bound  by  the  same  rules.     We  have  no  power  Not.  Tenn, 
over  the  legislature  but  what  is  given  us  by  the  consti-      ^°^* 
tution.    In  the  polity  of  aU  these  states,  our  own  among      Bsbbb 
the  rest,  judicial  and  legislative  duties  are  distinguished  Thb  Statb. 
from  each  other.    The  assembly  can  not  grant  a  new  trial ; 
nor  can  we  inquire  into  the  necessity,  policy  or  expediency 
of  the  laws.    4  Ind.  R.  301.     The  third  article  of  the  con- 
stitution defines  the  limits  of  each  department  thus : 

"  The  powers  of  the  government  are  divided  into  three 
separate  departments ;  the  legislative,  the  executive,  inclu- 
ding the  administrative,  and  the  judicial ;  and  no  person, 
charged  with  official  duties  under  one  of  these  departments, 
shall  exercise  any  functions  of  another,"  &c    1  B.  8.,  48. 

Young  V.  The  State  Banky  4  Ind.  R.  301,  was  a  direct 
decision  on  a  corresponding  provision  in  the  old  constitu- 
tion. In  that  case  the  legislature  had  granted  a  new  triaL 
The  Court,  by  judge  Perkins^  pithily  puts  the  case  thus: 
^^  The  constitution  says  the  legislature  shall  not  perform  a 
judicial  act  The  granting  of  a  new  trial  is  a  judicial  act. 
Therefore  the  legislature  can  not  grant  a  new  trial." 

Apply  this  reasoning  to  our  judicial  powers.  The  con- 
stitution says  the  judiciary  shall  not  perform  a  legislative 
act.  The  subject,  necessity,  policy  and  expediency  of  a 
law  are  matters  of  legislation.  Therefore  they  do  not 
belong  to  the  judiciary.  The  argument  is  complete ;  the 
authority  pertinent  and  conclusive  as  an  exposition  of  the 
third  article  of  the  constitution. 

Against  this  position  there  is  not  a  single  case  in  our 
own  reports,  but  many  in  coincidence  with  it  Thus,  what 
a  law  should  embrace  involves  questions  of  policy  more 
properly  legislative  than  judicial.  5  Ind.  R.  380.  "Judge- 
made  law  has  overrode  the  legislative  department"  Per- 
Ain*,  J.,  in  Spencer  v.  The  State j  5  Ind.  R.  46.  "  Whether 
an  act  is  politic,  or  expedient,  or  necessary,  is  not  a  ques- 
tion with  which  the  Courts  have  anything  to  do."  Bepley 
V.  The  Statej  4  Ind.  R.  264.  And  it  is  the  principle  run- 
ning through  aU  our  reports.  If  there  be  no  constitutional 
objection  to  a  statute,  it  is  as  absolute  under  our  system 
of  government  as  in  any  system.  1  Kent,  Lecture  20. 
Vol.  VL-34 
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Nor.  Term,       On  the  other  side,  the  learning  and  diligence  of  connsel 

^■0*^'      have  fiedled  to  produce  a  standard  anthority,  or  even  any 

Bkkbb      decided  case,  in  which  Courts  have  assmned  to  declare  a 

The  Statb.  Btatute  which  did  not  conflict  with  the  constitation,  void, 

because,  to  the  judicial  mind,  it  appeared  to  be  against 

public  policy  or  private  right. 

This  Court  has,  therefore,  no  duties  outside  of  the  con- 
stitution ;  and  surely  none  of  a  legislative  character  con- 
flicting with  the  express  letter  of  that  instrument  Courts 
are  not  to  array  their  own  reason  against  that  of  the  legis- 
lature. SmUVs  Comm.  287.  We  can  not  declare  an  act 
void  because  it  conflicts  with  our  opinion  of  policy,  expe- 
diency or  justice.  This  was  said  by  Mr.  Justice  Baldwin^ 
of  the  Supreme  Court  of  the  United  SkUeSj  in  Bennett  v. 
Bull,  1  Baldwin  74.  So,  also,  CkUder  v.  Builj  3  Dallas  R. 
386.— 1  Kent  408. 

If  we  had  the  power  to  look  into  the  reasons  and  jus- 
tice of  a  liquor  law,  where  would  the  principle  end  ?  We 
might  look  into  the  justice  of  a  tax  law,  or  any  other 
enactment;  and  thus  place  the  representatives  of  the  peo- 
ple at  the  feet  of  the  judiciary.  ^'History  informs  us  that 
the  arbitrary  discretion  of  a  judge  is  the  law  of  a  tyrant, 
and  warns  us  that  it  may  be  so  again.^'    5  Ind.  R.  46. 

That  the  people  of  the  United  States  have  such  entire 
confidence  in  their  Courts,  has  often  been  remarked  to  our 
credit  by  foreign  travelers.  De  TocqueviUe,  c.  6.  This 
sentiment,  so  generally  cherished,  imposes  upon  that  de- 
partment reciprocal  obligations.  The  judiciary  can  only 
retain  the  public  confidence  by  the  means  which  acquired 
it — ^the  independence  of  its  action  and  the  exalted  purity 
of  its  motives. 

But  when  the  judiciary  enters  the  lists  to  contest  ques- 
tions of  necessity  and  expediency  with  the  legislature,  it 
sinks  in  the  public  estimation  into  a  detested  coundl  of 
revision,  such  as  once  held  sway  in  the  polity  of  a  sister 
state.    Kent,  Lecture  20^ — FordFs  History  of  Illinois. 

The  history  and  legislation  of  the  times,  particularly 
what  was  the  state  of  the  question  at  the  adoption  of 
the  constitution,  may  be  of  some  importance.    Preston  v. 
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Brawdefj  1  Wheat  R.  116. — Rhode  Island  v.  Massachur  Not.  Term, 
seUSy  12  Peters  R.  657.  ^855. 

It  may  be  premised,  that  most  of  the  colonies  (  Virginia  Bvbbe 
as  early  as  Marchy  1660,)  enacted  laws  ^  to  prevent  disor-  Ths  Statb. 
ders  and  riots  in  places  where  drink  was  retailed."  Since 
the  revolution,  it  is  believed  every  state  in  the  confederacy 
has  passed  laws  more  or  less  stringent  in  relation  to  the 
retail  of  spiritaons  liquors.  At  the  present  moment,  the 
liquor  traffic,  its  evils  and  remedies,  is  warmly  agitated  in 
many  of  the  states. 

The  history  of  the  territorial  and  state  legislation  of  Lh 
diana  shows  that  she  has  invariably  held  a  stem  hand  over 
that  traffic  Every  revision  of  her  statutes,  and  almost 
every  session  of  the  general  assembly,  establishes  a  settled 
policy  in  this  respect.  It  would  be  cumbrous  to  make 
quotations  and  references  in  point 

It  need  only  be  suggested  to  those  familiar  with  the 
history  of  legislation,  that  she  has  long  ago  adopted  a 
qualified  prohibitory  policy  in  relation  to  certain  classes 
of  her  people.  Of  this  character  are  the  several  statutes 
forbidding  any  person,  under  heavy  penalties,  to  sell  or 
give  any  spirituous  liquors  to  minors,  inebriates,  or  Indians. 
In  all  these  enactments,  her  right  to  resort  to  the  policy 
of  qualified  prohibition  is  fully  vindicated.  These  are  not 
all  contained  in  one  act — the  vagary  of  a  single  session. 
They  are  numerous,  repeated,  varied  and  amended.  Such 
legislation  assumes  the  policy  which  it  implies  to  be  cor- 
rect and  settled. 

The  pertinence  of  this  part  of  legislative  history,  so  far 
as  it  goes  to  the  question  in  hand,  will  be  generally  con- 
ceded. 

It  is  not,  perhaps,  so  generally  known,  that  the  principle 
of  prohibition  is  not  a  new  feature  in  our  liquor  laws.  It 
has  been  repeatedly  adopted  before,  both  incidentally  and 
directly. 

The  prohibitory  poUcy  was  incidentally  or  contingently 
adopted  in  1832 ;  though  there  may  have  been  earlier  in- 
stances. The  proviso  to  the  fifth  section  of  the  act  of 
February^  1832,  puts  it  in  the  power  of  a  majority  of  the 
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Not.  Term,   fireeholders  of  each  township  to  defeat  an  application  for 
^^^'      license  by  remonstrance.    Acts  of  1832,  p.  261.    Thus  were 
Brnxam      the  inalienable  rights  of  the  people  of  the  township  in- 
Th«  Statb.  vaded ;  the  power  to  buy  and  sell  liquor  in  every  town- 
ship in  the  state  where  a  majority  remonstrated  was  taken 
away.    But  this  Court  did  not  declare  the  law  void. 

By  an  act  to  license  groceries  in  the  counties  of  CarroU 
and  CasSy  it  was  left  to  the  voters  of  the  respective  town- 
ships whether  the  retail  of  liquor  should  be  licensed  or 
prohibited.  Gen.  Laws  of  1842,  p.  156.  The  provisions 
of  this  act  were  subsequently  extended  to  Clark  county, 
with  an  amending  section.  Laws  of  1844r^,  p.  103.  In 
1847  this  law  was  made  general,  with  the  exception  of 
two  counties.  Acts  of  1847,  pp.  46-7.  In  the  following 
year,  that  qualified  or  indirect  prohibitory  policy  was  re- 
viewed, and  of  course  approved,  by  amending  the  act, 
giving  greater  efficiency.  Laws  of  1848,  p.  15.  It  was 
again  amended  in  1849,  as  to  the  counties  of  Decatur^ 
RipUpj  Jefferson^  Dearborn^  Henry^  Ohioy  Unions  Parke^ 
&c.,  making  it  still  more  stringent.  Acts  of  1849,  p.  83. 
At  the  same  session,  there  was  a  separate  act  of  a  similar 
character  for  Wabash  county.    Id^  p.  84. 

The  same  qualified  prohibitory  policy,  by  means  of  the 
township  vote,  was  attempted  under  the  new  constitution, 
in  the  liquor  act  of  1853.  It  was  declared  unconstitu- 
tional for  other  reasons  not  going  to  the  inhibitory  feature^ 
In  commenting  on  that  act,  the  Court  say,  <'  Had  the  peo- 
ple of  each  township  voted  *no  license,'  there  would  have 
been  no  operative  license  law  in  the  state  for  one  year 
firom  Aprili  1853.  And  had  the  people  so  voted  every  year 
for  all  time  to  come,  no  license  could  ever  have  issued." 
Maize  v.  Tlie  State,  4  Ind.  R.  342.  The  prohibition  to 
retail  less  than  a  gallon  was  complete.  During  all  this 
period,  from  1832  to  1853,  there  was  a  standing  prohibi- 
tion and  penalty  against  selling  without  license.  So  that 
the  prohibitory  policy  as  to  retail  was  distinctiy  evolved. 
There  was  a  third  series  of  legislative  acts,  directiy 
adopting  the  prohibitory  principle.  Thus,  in  January^ 
1849,  a  special  act  was  passed,  prohibiting  the  sale  of 
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any  spiritaons  liquors  in  DdUon  township,  Wayite  county,  Nor.  Term, 
for  any  other  than  scientific  or  medicinal  purposes.     Acts      ^^^' 
of  1849,  p.  82.     At  the  same  session  a  similar  act  was      Bbxbe 
passed,  prohibiting  the  barter  or  sale  of  spirituous  liquors  Thz  Stjltb. 
in  Posey  township.  Rush  county,  except  for  medicinal  or 
mechanical  purposes.    Jd^  85.     The  following  year,  con* 
temporaneously  with  the  convention,  an  act  was  passed 
for  Plaififieldj  Hendricks  county,  prohibiting  the  sale  of 
any  intoxicating  liquor  whatever  within  two  mUes  of  the 
post-office,  except  for  medicinal,  scientific  or  sacramental 
purposes.    Acts  of  1850,  p.  123* 

Thus  was  the  prohibitory  principle  adopted  partially  in 
regard  to  certain  classes,  as  Indians;  contingently  all  over 
the  state  by  the  township  vote;  and  in  certain  localities 
directly. 

To  these  may  be  added  the  power  conferred  by  charter 
on  towns  and  cities  to  inhibit  or  license  the  sale  at  their 
pleasure;  thus  clearly  assuming  that  the  state  had  herself 
the  power  which  she  granted  to  the  municipalities. 

Thus  has  the  state,  by  a  series  of  enactments,  at  differ- 
ent times  and  in  various  ways,  asserted  the  principle  of 
prohibition  whenever  she  deemed  it  expedient. 

During  all  this  period,  the  action  of  the  several  depart* 
ments  of  the  government  was  concurrent  and  harmonious. 
The  Courts  expounded  and  indorsed  these  pro]}ibitory 
laws;  the  executive  officers  enforced  them*  The  State  v. 
Stucky,  2  Black!  289.— TA^  State  v.  Jackson,  4  id.  49.— 
The  State  v.  Watson,  5  id.  155.— The  Stale  v.  Graeter, 
6  id.  105,— The  State  v.  Freeman,  id.  2Ald.—The  State  v. 
Shearer,  8  id.  262.— Bhdget  v.  The  State,  3  Ind.  E.  403.— 
The  State  v.  Clark,  id.  i51.—FarreU  v.  The  State,  id.  573. 

Such  was  the  state  of  the  question  when  the  conven- 
tion which  firamed  the  present  constitution  assembled. 

There  was  a  proposition  presented  to  that  body,  to  the 
effect  that  the  state  should  divest  herself  of  all  complicity 
with  the  traffic  in  liquor  as  a  source  of  revenue.  That 
was  the  whole  extent  of  the  proposition,  and  it  was  voted 
down.  What  was  the  effect  of  that  vote  ?  To  leave  the 
question  where  it  found  it.    And  perhaps  it  was  thus  dis- 
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Not.  Term,   posed  of,  like  many  other  propositions,  because  deemed  to 
^^*^'      be  more  properly  legislative  than  institutional. 
Bums  While  the  convention  was  engaged  in  limiting  such 

Thx  Statb.  local  legislation  as  these  liquor  acts  were,  they  can  not 
be  supposed  to  have  overlooked  the  prohibitory  principle. 
Had  that  feature  been  obnoxious,  it  would  have  been 
modified.  But  while  checking  these  local  laws,  they  si- 
lently acquiesced  in  their  principles.  This  is  a  weighty 
consideration  as  part  of  the  history  of  the  period.  In 
accordance  with  the  doctrine  of  this  Court  in  5  Black! 
384,  we  can  not  doubt  but  that  the  convention  intended 
to  leave  the  liquor  traffic — the  prohibit(»y  prindple  in- 
eluded — precisely  where  it  found  it,  in  the  discretion  of 
the  legislature. 

So  that  the  state  of  the  question  when  the  present  con- 
stitution was  adopted,  fietvors  the  prohibition. 

Some  confusion  has  arisen  from  a  play  on  the  words 
"regulate**  and  "prohibit"  It  is  conceded  that  the  legis- 
lature has  the  powier  to  regulate.  And  why?  The  unre- 
gulated traffic  is  found  to  be  pregnant  with  social  evils, 
injurious  to  the  health  and  morals  of  the  community.  In 
brief,  it  is  notoriously  inconsistent  wiiii  that  "peace,  safety 
and  well-being"  of  the  body  politic,  which  the  constitution 
was  ordained  to  promote. 

Hence  the  right  of  the  legislature  to  interfere  in  any 
manner.  Upon  any  other  hypothesis,  the  attempt  to  regu- 
late would  be  as  much  a  piece  of  legislative  despotism 
as  the  attempt  to  prohibit  Even  prohibition  itself  is  but 
one  kind  of  regulation.  The  regulation,  whether  mild  or 
extreme,  partial  or  entire,  is  the  same  in  principle.  The 
difference  is  not  in  the  kind  of  interference,  but  in  the 
degree.  The  act  which  prohibits  the  sale  of  intoxicating 
liquor  by  a  less  quantity  than  a  quart,  a  gallon,  or  twenty 
gallons  at  a  time,  is  courteously  called  a  regulating  law. 
But  it  is  too  plain  for  argument,  that  such  a  law  is  in- 
consistent with  that  despotic  right  of  property  which  is 
claimed  to  be  secured  by  the  constitution.  Is  it  the  right 
of  the  citizen  to  buy  and  sell  and  enjoy  property  as  he 
pleases?    If  so,  a  gallon  law  is  an  invasion  of  that  right 
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So  is  every  act  limiting  the  quantity.    No  matter  at  what  ^o^-  ^«nn, 
point  you  fix  the  limits  at  two  or  ten  gallons^  or  by  what      ^^^' 
name  you  call  it,  regulation  or  prohibition^  they  are  all  in      Bxsbs 
principle  the  same.    Below  the  fixed  point,  they  are  all  in  Thx  Stats. 
their  nature  prohibitory. 

So  long  as  those  who  advocate  the  liquor  traffic  deny 
the  right  of  the  legislature  to  interfere  in  any  degree,  they 
are  consistent.  On  abstract  principles,  that  species  of  pro* 
perty  is  as  sacred  as  any  other.  The  owners  of  liquor  list 
it  for  taxation,  and  pay  taxes  upon  it  like  other  property. 
The  reciprocal  duty  of  government  is  to  protect.  Upon 
what  principles  are  liquor  dealers  to  be  called  upon  to  pro- 
cure a  license  at  extravagant  rates,  and  file  a  bond,  &c., 
to  entitle  them  to  vend  and  deal  in  liquors?  And  why, 
even  after  that,  should  they  be  restrained  as  to  quantity, 
time  and  place?  Abstractly,  free  traffic  in  liquor  is  as 
much  a  right  of  private  property  as  free  traffic  in  flour,  or 
com,  or  merchandise.  In  the  abstract,  any  duty,  or  tax, 
or  burden  imposed  upon  it,  is  utterly  indefensible.  Orr  v. 
Baker^  4  Ind.  B.  86.  But  if  it  is  admitted  that,  to  con- 
serve "the  peace,  safety  and  well-being"  of  society,  the 
traffic  may  be  regulated  and  restrained  in  any  degree, 
the  whole  point  of  controversy  is  conceded.  After  that 
concession,  it  will  require  a  very  nice  and  discriminating 
casuist  to  show  that,  to  conserve  the  public  "peace,  safety 
and  well-being,"  the  legislature  may  not,  if  need  be,  pro- 
hibit the  traffic  altogether. 

In  the  abstract,  aU  government  is  tyranny — all  political 
discretion  despotism-— all  interference  to  regulate  the  en- 
joyment of  private  property  an  invasion  of  right  Take 
a  single  example.  Two  men  sit  down  to  play  cards  for 
money.  The  room,  the  cards,  the  money,  are  all  their 
own  private  property.  By  what  right  does  the  legislature 
call  this  amusement  by  the  rough  name  of  "gambling," 
and  punish  it  accordingly?  The  only  possible  reason  is, 
that  this  species  of  amusement  is  found  to  be  prejudicial 
to  the  public  morals. 

A  law  to  prohibit  the  sale  of  bread,  would  stand  ab- 
stractly on  the  same  principle  as  a  law  to  prohibit  the  sale 
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Not.  T«fm,   of  liquor.    Wherein  do  they  differ?    In  the  consequences 

^Q^'       of  their  use.    The  glutton  is  himself  the  chief  sufferer. 

Bbxbs      The  tendency  of  the  inebriate  is,  to  disturb  the  peace  and 

Ths  Statb.  violate  the  decencies  of  society.     In  the  end,  the  public 

purse  is  taxed  either  to  support  him  as  a  pauper,  or  pumsh 

him  as  a  felon. 

Hence  the  life  of  a  law  is  the  reason  or  necessity  for  its 
enactment.  While  the  prohibition  of  the  sale  of  bread 
would  be  legislative  despotism,  the  like  prohibition  in  re* 
gard  to  liquor,  mig'kt  be  a  measure  of  profound  and  neces- 
sary policy. 

For  my  own  part,  I  could  not  readily  conceive  what 
government  was  made  for,  if  it  had  not  the  power,  both  to 
punish  crime,  and  suppress,  if  it  were  deemed  necessary  to 
the  public  good,  the  means,  instruments  and  incentives  to 
crime.  Self-preservation  is  the  first  law  of  governmental 
as  well  as  individual  being.  It  is  justly  said  by  the  Su- 
preme Court  of  lUinoiSy  that  a  government  which  did  not 
possess  the  power  to  protect  itself  against  such  evils  as 
flow  from  the  liquor  traiEc,  would  be  scarcely  worth  pre- 
serving. Jones  V.  The  People,  14  HI.  R.  196.  So  Woodr 
bury,  J.,  in  the  liquor  cases,  5  Howard  504.  It  is  said  that 
these  doctrines  in  Howard  are  not  applicable.  They  were 
laid  down  as  first  principles,  involved  in  the  very  idea  of  a 
sovereign  state.  They  are  applicable  to  all  sovereignties. 
They  were  self-evident,  independent  of  these  cases,  and 
needed  not  the  authority  even  of  judge  Woodbunfs  great 
name. 

Admit  that  the  vendors  of  liqucHr  do  not  force  men  to 
drink,  the  legislature  may  plausibly  urge  that  they  provide 
the  means  and  spread  the  allurements  which  lead  thou- 
sands to  ruin,  and  that  therefore  they  come  within  the 
proper  province  of  legislative  cognizance. 

The  great  objection  urged  to  every  law  which  has  any 
semblance  of  a  moral  or  sumptuary  character,  is  this:  that 
if  it  is  an  immoral  or  indecent  habit,  to  which  a  great 
majority  are  addicted,  the  law  will  be  nugatory.  It  can 
not  be  enforced.  If  it  is  a  habit  which  only  obtains  with 
a  minority,  public  sentiment  will  ordinarily  suppress  it 
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without  the  aid  of  legislation.    Hence  it  is  urged  that  the  Not.  Tenn, 
liquor  traffic  should  be  left  to  public  opinion  to  eradicate      ^8^' 
its  evils.  BnBx ' 

This  is  an  admirable  theory.  While  pursued  in  this  Tbx  Statb. 
state  conjointly  with  mild  legislation,  it  worked  wonders. 
But  it  is  found  that  there  are  persons  so  lost  to  all  sense 
of  right,  and  propriety,  and  self-respect,  as  to  be  utterly 
callous  of  pubUc  opinion.  They  know  no  public  opinion 
but  that  of  the  circle  of  vicious  indulgence  in  which  they 
move.  Hence  the  necessity  of  legislation  on  that  and 
other  evils  which,  at  a  superficial  glance,  would  seem  to 
belong  more  appropriately  to  the  department  of  private 
morals.  Of  this  character  are  many  of  the  sections  under 
the  head  of  misdemeanors  in  the  revised  laws.  In  these 
and  numerous  other  instances,  it  is  found  that  actual  ex- 
perience creates  exigencies  not  anticipated  by  mere  legis- 
lative speculation. 

The  policy  of  severe  laws  we  are  not  permitted  to  dis- 
cuss. That  lies  between  the  people  and  those  to  whom 
they  have  delegated  the  temporary  power  of  making  laws. 
4  Ind.  R.  264.  Whether  temperance  is  not  better  pro- 
moted by  the  influence  of  education  and  morality  than 
by  stringent  enactments,  is  a  subject  worthy  of  grave  con- 
sideration. But  we  may  be  permitted  to  remark,  that  a 
sudden  change  of  policy,  or  the  adoption  of  vindictive 
measures,  is  ever  to  be  deprecated.  "They  provoke  re- 
sistance, when  they  were  designed  to  enforce  obedience." 
It  may  be  observed  generally  of  all  the  liquor  laws  of 
hidicma  for  the  last  twenty  years,  that  if  they  failed  to 
repress  the  evils  of  the  liquor  traffic,  it  was  not  the  fault 
of  the  law.  That  was  sufficiently  stringent  and  vigorous. 
The  fault  was  in  the  execution.  These  milder  laws  have 
always  been,  in  particular  localities,  and  more  or  less 
everywhere,  a  dead  letter.  Statutes  can  not  execute  them- 
selves. In  proportion  to  their  severity,  they  shock  the 
moral  sense  of  the  people  and  paralyze  the  executive  arm. 
When  even  mild  laws  are  not  executed,  it  is  extravagant 
to  hope  better  things  firom  odious  enactments. 

It  is  said  that  the  opinion  of  this  Court  should  be  placed 
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Not.  Term,  on  Buch  groands  as  would  withdraw  the  liquor  question 
10*^*  from  the  arena  of  politics.  But  this  is  clearly  impossible. 
Bun  It  will  continue  to  agitate  the  public  until  it  is  definitely 
Tkb  slrAn.  settled  at  the  ballot-box.  The  opinion  of  a  Court  can  no 
more  make  men  think  alike  on  that,  or  any  other  subject, 
than  it  can  make  them  look  alike.  It  was  one  of  the  des- 
potic vagaries  of  Henry  the  eighth,  to  have  an  act  of  par- 
liament passed  to  abolish  all  diversity  of  opinion.  Act  of 
April,  1539. 

With  far  more  truth  has  it  been  said,  that  our  opinion, 
whatever  it  might  be,  should  defend  itselE  Exactly  so. 
That  will  be  its  fate.  It  should  be  such,  as  after  the  ex- 
citement of  the  hour  has  passed  away,  and  the  pressxure 
of  the  moment  has  been  lifted  from  us,  our  own  ^  sober 
second  thought,"  as  well  as  that  of  the  public,  will  ap- 
prove. 

It  is  proper  to  add,  what  was  announced  in  tlie  outset, 
that  the  details  of  the  law  are  not  before  us;  and  this 
opinion  is  not  to  be  regarded  as  covering  the  search  and 
seizure  clause.  It  is  confined  wholly  to  the  question  be- 
fore us — the  power  of  the  legislature  to  restrain  the  sale 
and  use. 

I  am,  therefore,  of  opinion,  that  it  was  competent  for 
the  legislature  to  restrain  the  use  and  sale  of  intoxicating 
liquor;  but  that  so  much  of  the  act  as  relates  to  tiie  manu- 
facture and  agency  are  unconstitutional  and  void;  but  I 
do  not  put  it  on  the  ground  assumed  by  judge  Perkins. 

What  the  practical  effect  of  this  ruling  will  be,  is  not 
for  me  to  say.  The  intent  with  which  the  liquor  was  sold 
in  each  particular  case,  whether  as  incident  to  the  right  to 
manufacture  or  otherwise,  will  alwap  be  a  question  for 
the  jury.  It  presents  similar  difficulties  to  those  in  Broton 
V.  The  Suae  of  Maryland,  12  Wheat  K  419.  The  Courts 
will  have  to  settle  it  on  analogous  principles. 

The  case  for  manufacturing  should  be  reversed,  and 
Beebe  discharged  on  the  merits. 

The  conviction  for  selling  is  right;  but  the  record  and 
return  being  defective,  should  for  that  reason  only  be  re- 
versed. 
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OooKiNS,  J. — The  appellant  sued  out  a  writ  of  habeas  Not.  Term, 
corpusy  upon  the  allegation  of  an  unlawful  imprisonment      ^^*^* 
by  the  sheriff  of  Mcvrion  county,  who  returned  to  the  writ      Bkbbb 
that  the  petitioner  was  imprisoned  by  virtue  of  two  com-  Tkb  State. 
mitments  issued  by  the  mayor  of  Indianapolis^  one  upon 
a  conviction  for  manufacturing,  and  the  other  on  a  con- 
viction for  selling,  intoxicating  liquors,  in  violation  of  the 
act  of  February  16,  1855,  entitled  ^an  act  to  prohibit 
the  manufacture  and  sale  of  spirituous  and  intoxicating 
liquors,  except  in  cases  therein  named,  and  to  repeal  all 
former  acts  inconsistent  therewith,  and  for  the  suppression 
of  intemperance."     On  this  return  the  petitioner  moved 
to  be  discharged  from  custody.     The  motion  was  over- 
ruled, and  the  petitioner  remanded;  from  which  decision 
he  appeals  to  this  Court. 

The  ground  assumed  for  the  reversal  of  this  judgment 
is,  that  the  act  above  mentioned  is  unconstitutional  and 
void. 

The  discussion  of  the  case  has  taken  a  very  wide  range, 
involving  an  inquiry  into  all  the  provisions  of  the  act  It 
will  be  necessary,  however,  in  deciding  upon  the  validity 
of  the  commitments,  to  examine  only  those  portions  of  it 
to  which  they  relate. 

The  first  position  assumed  is,  that  the  act  in  question 
transcends  the  power  of  the  legislature.  The  argument 
assumes  that  the  constitution  is  a  grant  of  powers,  rather 
than  a  limitation;  and  that  the  act  is  not  authorized  by 
any  power  in  that  instrument  expressed  or  implied;  but 
that  it  is  expressly  forbidden.  Before  pursuing  the  argu- 
ment, it  will  be  proper  to  refer  to  those  portions  of  the  act 
which  are  supposed  to  be  liable  to  these  objections. 

The  first  section  prohibits  the  manufacture  ot  sale  of 
any  spirituous  or  intoxicating  liquors,  except  as  in  the  act 
provided.  The  exceptions  are  wine  or  cider,  made  from 
fruit  grown  in  this  state  by  the  manufieu^turer,  (which  may 
be  sold  in  quantities  not  less  than  three  gallons) ;  liquors 
imported  under  the  laws  of  the  United  States^  while  re- 
maining in  the  original  casks  or  packages ;  liquors  manu- 
factured under  authority  from  the  board  of  commissioners 
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Not.  Tenn,  of  the  several  counties,  which  can  be  sold  only  to  agents 
^^*^'  appointed  by  the  boaid ;  and  liquors  sold  by  such  agents, 
Bubs  for  medicinal,  chemical  and  mechanical  uses  only,  and 
Ths  8tatb.  pure  wine  for  sacramental  use*  The  manufieu^ture,  keeping 
for  sale  and  selling  of  burning  fluids,  perfumery,  essences, 
chemicals,  dyes,  paints,  varnishes,  cosmetics,  solutions  of 
medicinal  drugs,  medicinal  compounds,  and  any  other  ar- 
ticle, compounded  in  part  of  alcohol,  or  other  spirituous 
liquors,  if  not  adapted  to  use  as  a  beverage,  ore  also  ex- 
cepted. All  other  manufacturing  and  selling  are  declared 
unlawful,  for  the  doing  of  which  certain  penalties  are 
affixed;  and  liquors  kept  for  unlawful  sale,  accompanied 
by  the  actual  sale  of  a  portion  thereof,  and  the  vessels 
containing  them,  are  declared  nuisances,  and  liable  to  be 
destroyed  on  being  so  adjudged  in  a  regular  and  formal 
trial,  for  which  the  act  provides. 

It  is,  perhaps,  not  very  material  whether  the  power  of 
legislation,  contained  in  the  constitution,  is  to  be  regarded 
as  a  grant  or  as  a  limitation.  The  language  is  so  general 
that  it  is  impossible  to  view  it  in  any  other  light  than  as  a 
mere  designation  of  the  department  of  the  government  to 
which  the  power  of  legislation  is  assigned.  It  is  as  follows: 
"  The  legislative  authority  of  this  state  shall  be  vested  in 
the  general  assembly,  which  shall  consist  of  a  senate  and 
house  of  representatives."  Art  4,  sec  1.  Language  could 
not  be  more  general;  and,  admitting  it  to  be  a  grant,  it 
includes  all  proper  subjects  of  legislation.  Other  parts  of 
the  instrument  contain  certain  restrictions ;  and  there  are 
also  a  few  subjects  of  legislation  specifically  mentioned, 
mostly  referring  to  the  state  organization.  K  those  speci- 
fications are  to  be  regarded  in  the  light  of  a  power  of 
attorney,  which,  by  authorizing  certain  things  to  be  done, 
implies  a  negative  of  all  others,  the  instrument,  as  a  form 
of  government,  would  be  wholly  impracticable;  and  the 
great  body  of  our  laws  must  fall  for  the  want  of  a  founda- 
tion on  which  to  rest.  This  Court  has  held  the  legislative 
power  of  the  state  to  be  supreme,  except  where  restrictions 
are  imposed.  Beauchamp  v.  The  StaUy  6  Black£  299. — 
Doe  V.  Douglass^  8  id.  10. 
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An  argument  to  prove  that  the  state  is  sovereign  would  Nov.  Term, 
ordinarily  be  regarded  as  quite  superfluous ;  but  when  ob-      ^oo5, 
jections  so  radical  are  presented,  to  prove  that  she  is  not,  a      Bbbbb 
recurrence  to  the  principles  on  which  the  claim  rests  may  Thb  Statb. 
not  be  improper.    The  declaration  of  independence  asserts 
the  then  colonies  to  be  firee  and  independent  states,  with 
full  power  to  do  all  acts  and  things,  which  independent 
states  may  of  right  do.    The  confederation  of  July  9, 1778, 
art.  2,  declares  that  each  state  retains  its  sovereignty,  free- 
dom and  independence,  and  every  power,  jurisdiction  and 
right  not  thereby  expressly  delegated  to  the  United  States 
in  congress  assembled.    This  provision  was  embodied  sub- 
stantially in  the  constitution  of  the  United  Statesj  as  fol- 
lows :  "  The  powers  not  delegated  to  the  Unked  States  by 
the  constitution,  nor  prohibited  to  the  states,  are  reserved 
to  the  states  respectively,  or  to  the  people.'*    Amendments, 
art.  10. 

Principles  thus  clearly  announced  need  no  comment. 
The  rights  declared  have  not  their  origin  in  the  instru- 
ments referred  to.  In  the  American  governments,  at  least, 
they  exist  independentiy  of  any  such  declarations.  The 
state  is  sovereign,  with  general  powers  to  do  all  such 
things  as  are  necessary  and  proper  to  secure  the  common 
good. 

But  the  act  is  said  to  contravene  those  provisions  of 
the  bill  of  rights,  which  secure  the  people  in  the  right  of 
property,  and  the  pursuit  of  happiness ;  and  this  is  per- 
haps the  most  important  inquiry  involved  in  the  case. 
Preliminary  to  the  examination  of  this  objection,  a  refer- 
ence to  the  general  scope  and  object  of  the  statute  seems 
necessary.  It  has  been  assumed  in  argument,  that  by  this 
act  the  state  has  undertaken  to  engage  in  trade  and  manu- 
facture, to  create  a  monopoly  in  a  particular  branch  of 
business,  and  take  the  profits  to  herself,  which  it  is  said 
she  has  no  power  to  do.  Without  stopping  to  inquire 
whether  she  has  or  has  not  this  power,  if  this  construction 
of  the  act  could  be  maintained,  it  would  be  no  ground  for 
the  reversal  of  the  judgment.  The  prohibitory  part  of  the 
act  would  still  be  in  force,  which  Beebe  violated,  and  that 
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Not.  Tern,  fhe  state  has  no  power  to  mannfELctture  and  sell,  does  not 

^^^*      give  him  the  right    But  this  assumption  is  based  upon  a 

BsBBB      misapprehension  of  the  objects  of  the  statute,  as  declared 

Thb  Statb.  in  the  title  and  shown  by  its  provisions.    It  proceeds  upon 

the  ground  that  intemperance  is  an  evil  which  ought  to  be 

prevented ;  that  a  proper  mode  of  attaining  that  end  will 

be  to  prohibit  the  manufacture  and  sale  of  intoxicating 

liquors,  to  be  used  as  beverages.    It  concedes,  however, 

that  there  are  certain  uses,  for  which  they  are  necessary,  cs 

at  least  convenient,  mechanical,  chemical,  medicinal,  &c, 

and  it  endeavors  to  supply  that  necessity  or  convenience, 

through  certain  agents  appointed  for  the  purpose,  who 

have  no  interest  in  and  derive  no  profit  firom  the  business. 

We  come  now  to  the  main  inquiry,  can  commerce  in 
intoxicating  beverages  be  outlawed?  And,  as  necessarily 
resulting  firom  this  inquiry,  to  what  department  of  the 
government  does  it  appertain  to  declare  whether  they  may 
or  may  not  be  ? 

That  drunkenness  is  an  evil,  both  to  the  individual  and 
to  the  state,  will  probably  be  admitted  That  its  legitimate 
consequences  are  disease  and  destruction  to  the  mind  and 
body,  will  also  be  granted*  That  it  produces  fi'om  four- 
fifths  to  nine-tenths  of  all  the  crime  committed,  is  the 
united  testimony  of  those  judges,  prison-keepers,  sheriff, 
and  others  engaged  in  the  administration  of  the  criminal 
law,  who  have  investigated  the  subject.  That  taxation 
to  meet  the  expenses  of  pauperism  and  crime,  falls  upon 
and  is  borne  by  the  people,  follows  as  a  matter  of  course. 
That  its  tendency  is  to  destroy  the  peace,  safety  and  well- 
being  of  the  people,  to  secure  which  the  first  article  in  the 
bill  of  rights  declares  all  firee  governments  are  instituted, 
is  too  obvious  to  be  denied.  That  these  evils  result  prin- 
dpaUy  firom  commerce  in  the  prohibited  articles,  is  alleged. 

The  legislature  have  assumed  in  their  encu^tment  that 
these  evils  exist.  Does  it  devolve  upon  this  Court  to  de- 
clare that  they  do  not?  Suppose  we  enter  upon  the  in- 
quiry, whether  so  large  a  proportion  of  the  pauperism  and 
crime  as  is  alleged  does  in  fact  result  firom  drunkenness ; 
or  whether  so  large  a  proportion  of  these  evils  does  or  does 
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not  result  from  commerce  in  liquors,  who  is  to  try  these  l^or.  Teim, 
issues?  To  what  department  of  the  government  has  the  ^0^* 
constitution  assigned  the  power  of  deciding  questions  like  Bnax 
these  ?  Can  it  Ve  legally  and  constitutionally  assumed  Xiu  Statb. 
that  this  Court  knows  more  of  the  effects  of  this  com- 
merce, whether  good  or  evil,  than  the  legislature?  The 
answer  seems  to  be  inevitable.  The  first  section  of  the 
bill  of  rights  declares,  as  has  been  said,  that  governments 
are  instituted  for  the  peace,  safety  and  well-being  of  the 
people.  To  provide  for  these,  no  power  is  given  to  this 
Court ;  it  is  given  to  the  legislature.  An  attempt  to  exer- 
cise such  a  power  by  this  Court,  would  be  itself  unconsti- 
tutional, and  an  infringement  of  that  instrument  subver- 
sive of  constitutional  government  The  question  is  not 
whether  the  law  is  politic  or  impolitic  It  can  be  retained, 
repealed,  or  amended,  as  the  people,  through  their  repre- 
sentatives, shall  require.  It  is  simply  a  question  of  power, 
and  one  that  is  vital  to  the  constitutional  rights  of  the 
people.  And  this  power  is  sought  to  be  exercised  upon  a 
mere  question  of  governmental  policy.  The  duty  clearly 
devolving  upon  this  Court,  of  comparing  a  statute  with 
the  constitution,  and  of  declaring  it  void  because  of  a  con- 
flict between  the  two  instruments,  is  itself  a  delicate  one, 
which  should  always  be  approached  with  great  caution, 
and  with  due  respect  to  the  legislature.  But  we  are  asked 
to  go  beyond — ^to  overleap  our  own  constitutional  barrier, 
and  invade  their  province.  When  we  do  this,  what  is  the 
consequence?  There  is  no  common  arbiter,  because  we 
are  the  tribunal  of  last  resort  The  ballot-box  is  power- 
less, for  that  is  but  traveling  in  a  circle.  Even  the  re- 
forming of  the  constitution  can  not  supply  a  remedy,  for 
rights  of  the  nature  claimed  for  these  which  are  said  to 
be  invaded,  natural,  inherent  and  inalienable,  can  not  be 
relinquished  to  or  taken  away  by  government  Revolu- 
tion and  anarchy  seem  to  be  the  legitimate  consequences 
of  an  unauthorized  assumption  of  power  on  the  part  of 
this  Court    I  can  not  consent  to  take  that  step. 

But  it  is  said  that  the  first  and  eleventh  sections  of  the 
bill  of  rights  are  infringed.    They  are  as  follows: 
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Not.  Term,       ^Sec.  1.  We  declare,  that  all  men  are  created  equal; 

^Q*^'      that  they  are  endowed  by  their  Creator  with  certain  un- 

Bssra      alienable  rights;  that  among  these  are  life,  liberty,  and  the 

The  Statb.  pursuit  of  happiness;  that  all  power  is  inherent  in  the 

people;  and  that  all  free  govemments  are,  and  of  right 

ought  to  be,  founded  on  their  authority,  and  instituted  for 

their  peace,  safety,  and  well-being.    For  the  advancement 

of  these  ends,  the  people  have,  at  all  times,  an  indefeasible 

right  to  alter  and  reform  their  government. 

<^  Sec.  11.  The  right  of  the  people  to  be  secure  in  their 
persons,  houses,  papers,  and  effects,  against  unreasonable 
search  or  seizxure,  shall  not  be  violated;  and  no  warrant 
shall  issue,  but  upon  probable  cause,  supported  by  oath  or 
affirmation,  and  particularly  describing  the  place  to  be 
searched,  and  the  person  or  thing  to  be  seized." 

The  record  before  us  presents  no  question  of  search  or 
seizure,  and  no  objection  is  taken  to  the  commitments  for 
matters  of  form ;  but  it  is  said  that  intoxicating  liquors 
are  property;  and  that  the  manufacture  and  sale  of  them 
can  not  be  prohibited  by  law;  that  they  can  not  be  com- 
mercially outlawed  and  declared  nuisances. 

Here  again  arises  the  question  already  considered :  who 
is  to  judge  whether  they  are  or  are  not,  in  the  manner  in 
which  they  are  generally  used  in  commerce,  such  property 
as  the  constitution  protects?  It  will  probably  be  conceded 
that  some  species  of  property  are  not  thus  protected*  A 
nuisance  is  defined  to  be  <^  anything  that  worketh  hurt, 
inconvenience  or  damage  to  the  public."  Disorderly  inns, 
alehouses,  gaming-houses,  stages  for  rope-dancers,  mis- 
managed theatres,  &c.,  are  nuisances,  because  their  ten- 
dency is  to  encourage  idleness,  to  corrupt  the  public 
morals,  &c  The  Stale  v.  Bertheolj  6  Blackf.  474.— 3  Blk. 
Comm.  215.— 5  Bac.  Ab.  147.— 2%^  Staie  v.  MuUikin,  8 
Blackf.  260.—Bepky  v.  The  State^  4  Ind.  R.  264.  In  the 
latter  case,  the  evidence  tended  to  prove  that  Bepley^  on 
a  single  occasion,  sold  liquor  by  a  less  quantity  than  a 
gallon,  and  suffered  it  to  be  drank  in  his  house;  and  it 
appeared  that  he  had  bottles  of  different  kinds  of  liquor 
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nsoal  in  retail  establiBhments.  It  wbb  held,  that  a  jury  l^o^-  T«nB, 
might  convict  of  nuisance  on  that  evidence.  The  prose-  ^Q^* 
cution  was  based  npon  the  17th  section  of  the  act  of  1853,  Bbbbb 
p.  89y  which  declares  all  places  or  houses  wherein  spirita-  Thb  Stats. 
ons  liquors  shaH  be  sold  or  bartered  without  license,  in 
less  quantity  than  one  gallon,  or  suffered  or  allowed  to  be 
drank  in  or  about  such  place,  to  be  common  and  public 
nuisances.  Stuartj  J.,  in  delivering  the  opinion  of  the 
Court,  says  the  17th  section  is  not  liable  to  any  constitu- 
tional objection;  that  it  is  competent  for  the  legislatuie 
to  declare  any  practice  deemed  injurious  to  the  public 
a  nuisance,  and  to  punish  it  accordingly;  and  that  with 
the  policy  or  expediency  of  the  measure  the  Courts  have 
nothing  to  do.  Language  could  not  well  be  more  explicit, 
nor  its  application  to  the  point  now  in  judgment  more 
direct.  It  is  not  a  dictumj  but  a  decision  bearing  directly 
upon  the  question  before  us.  This  view  of  the  subject  is 
fully  sustained  by  a  decision  of  the  Supreme  Court  of 
MassachuseMSy  in  Fisher  v.  McOirrj  reported  in  the  second 
voL  Am.  Law  Reg.  460.  ShaWf  C.  J.,  in  noticing  a  simi- 
lar objection  to  a  similar  law,  said :  ^  If  spirituous  liquor 
is  rightfoUy  taken  at  all,  it  is  on  the  ground  that  it  is  ille- 
gally kept;  that  being  so  kept,  it  is  noxious  to  the  public, 
and  de  facto  a  nuisance;  and  when  it  is  adjudged  for- 
feited, it  is  because  it  is  so  noxious,  and  declared  to  be 
such  by  law,  the  owner's  right  of  property  is  divested  by 
the  judgment,  and  he  can  have  no  claim  to  compensa- 
tion." And  again,  he  says :  "  The  theory  of  this  branch 
of  the  law  [the  abatement  of  nuisances]  seems  to  be  this: 
That  the  property  of  which  noxious  and  injurious  use  is 
made,  shall  be  seized  and  confiscated,  because,  either  it  is 
so  unlawfully  used  by  the  owner,  or  person  having  the 
power  of  disposal,  or  by  some  person  with  whom  he  has 
placed  and  intrusted  it,  and  who  intends  to  make  a  noxious 
and  injurious  use  of  it,  of  which  the  public  have  a  right  to 
complain,  and  from  which  they  have  a  right  to  be  relieved. 
Therefore,  as  well  to  abate  the  nuisance  as  to  punish  the 
owner,  the  property  may  justly  be  declared  forfeited,  and 
Vol.  VL-35 
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Not.  Tenn,  either  Bold  for  the  public  benefit  ot  defltroyed,  as  the  cir- 
^^^'  cumstanoes  of  the  case  may  require,  or  the  wisdom  of  the 
Bura  legislature  may  direct." 
Tin  Btats.  ^c  have  had  statutes  in  this  state,  before  and  since 
its  organization,  extending  as  far  back  at  least  as  1807, 
making  the  traffic  in  intoxicating  liquors,  under  certain 
circumstances,  unlawful,  and  declaring  places  where  they 
were  sold  nuisances.  And  we  have  had  numerous  enact- 
ments absolutely  and  entirely  prohibiting  sales  to  any  per- 
son in  certain  districts  of  the  state,  sometimes  depending 
on  the  vote  of  the  people  of  a  township,  town,  or  city, 
and  sometimes  without  such  vote,  and  this  Court  has  sus- 
tained numerous  convictions  for  the  violation  of  such  laws. 
Gambling  apparatus,  obscene  books,  &c.,  are  subjects  of 
traffic,  as  much  so  as  liquors,  and  yet  the  manufacture  of 
and  commerce  in  them  have  been  outlawed*  R.  S.  1848,  p. 
985,  s.  122.— 2  R.  S.  1852,  p.  441,  ss.  52, 53.  No  copyright 
can  exist,  consistently  with  prindides  of  public  policy, 
in  any  work  of  a  clearly  irreligious,  immoral,,  libelous,  or 
obscene  description.  Story's  Eq.  Jur.,  s.  936,  et  $eq.  It 
may  be  stated  as  a  general  principle,  clearly  deduced  firom 
an  unbroken  current  of  authorities,  that  property  which 
has  become  a  nuisance  is  placed  beyond  the  pale  of  the 
law's  protection;  that  it  may  lawfully  be  destroyed  by 
those  who  are  injured  by  it  Weimore  v.  TVocy,  14  Wend. 
250.— Gates  v.  Blancocj  2  Dana  158.— ElHs  v.  T%e  SUUe,  7 
Blackf.  51^.— Meeker  v.  Van  Rensselaer,  15  Wend.  397.— 
Bemis  v.  Clark,  11  Rck.  ^2.— Baker  v.  Boston,  12  Pick. 
19A,— Crosby  v.  Warren,  1  Rich.  385.— 2%e  Stale  v.  Boon, 
1  R.  M.  Charlt  (Oa.)  l.—The  Siaie  of  Pennsylvania  v. 
The  Wheeling  Bridge  Co.,  13  Howard  R.  518.  Probably 
no  case  was  ever  more  elaborately  argued  than  the  one  last 
quoted.  The  interests  of  the  two  great  states  of  Pennsyl- 
vania and  Virginia  were  involved,  as  well  as  property  to  a 
very  lai^  amount;  but  these  considerations,  weighty  as 
they  were,  were  not  sufficient  to  save  the  immense  suid 
costly  structure  firom  an  order  for  its  demolition,  and  the 
Court  said  that  if  the  structure  be  declared  a  nuisance, 
there  is  no  room  for  a  calculation  and  comparison  between 
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the  injuries  and  benefits  which  it  produces.    This  was  cer-  ^ot.  Term, 
tainly  property.  1855. 

There  are  other  instances  of  property  being  commer-  Bsbbb 
cially  outlawed.  The  abolition  of  slavery  in  the  territory  the  Bvatm. 
northwest  of  the  Ohio  river,  by  the  ordinance  of  1787  and 
the  constitution  of  1816,  is  one.  When  that  ordinance 
was  adopted,  slaves  were  held  at  Vincennes  and  Kaskaskia; 
and  it  was  held  by  this  Court,  in  the  case  of  The  State 
v.  LasseUe^  1  Blackf.  60,  that  there  was  no  doubt  of  the 
power  of  the  legislature  to  enact  a  statute  of  emancipa- 
tion, nor  of  the  binding  force  and  efficacy  of  the  law  when 
enacted.  It  is  said  that  large  sums  are  invested  in  distil- 
leries in  this  state.  Large  as  the  amount  may  be,  it  is 
probably  small  in  comparison  to  the  amount  that  was 
invested  in  the  slave  trade,  when  it  was  abolished  and 
declared  piracy.  The  cases  of  seizure  and  confiscation 
of  property  engaged  in  smuggling,  are  too  numerous  and 
familiar  to  require  particular  reference  to  them.  It  has 
been  suggested  that  the  right  to  hold  slaves  is  not  of 
common  law  origin,  from  which  it  is  inferred  that  they 
form  an  exception  to  other  property.  There  is  no  differ- 
ence between  a  vested  right  in  property  by  the  common 
law  and  by  statute.     One  is  as  sacred  as  the  other. 

Now,  as  the  legislature  has  declared  the  manufacture  of 
and  traffic  in  intoxicating  beverages  unlawful,  and  such 
as  is  kept  for  unlawful  sale,  and  a  sale  in  fact  of  some 
portion  thereof,  a  nuisance,  the  question  arises,  has  this 
Court  the  power  to  declare  the  enactment  invalid  ?  Does 
this  Court  judicially  know  that  commeice  in  intoxicating 
beverages  does  not  work  hurt  or  damage  to  the  public  ? 
that  it  is  not  injurious  to  the  public  morals  or  to  the  pub- 
lic health?  and  that  it  does  not  produce  idleness,  vagrancy 
and  crime?  Nay  more,  as  this  Court  can  not  declare  an 
act  of  the  legislature  invalid,  unless  its  unconstitutionality 
is  so  clear  as  to  admit  of  no  doubt,  ( The  State  v.  Co&per, 
5  Black£  258;  Beauchamp  v.  The  State,  6  id.  299,)  do  we 
know,  so  much  better  than  the  legislature,  that  such  effects 
do  not  flow  from  such  a  cause,  as  that  we  can  declare 
beyond  a  doubt  that  they  are  wrong  in  their  enactment? 
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Hot.  T«m,   Nothing  le88  than  this  will  authorize  ns  bo  to  dedaie. 
^^*^'      Such  a  conclTtsion  involves  an  absnrdity  no  less  than  that 
Bnaa      this  Coort  knows  that  to  be  false  which  the  rest  of  man- 
Tn  Btati.  kind  know  to  be  irae. 

It  has  been  urged  that  the  act  is  a  sumptoary  law; 
that  it  interferes  with  the  abstract  rights  of  individuals,  in 
the  pursuit  of  happiness,  which  is  guaranteed  by  the  bill 
of  rights.  The  object  of  a  sumptuary  law  is  to  restrain 
and  limit  the  expenses  of  individuals.  The  act  attempts 
nothing  of  the  kind,  nor  is  there  any  provision  to  i»event 
a  person  from  drinking  whatever  he  can  get  It  is  com- 
merce that  is  prohibited.  The  ^pursuit  of  happiness"  is 
a  vague  and  indefinite  term,  which  can  have  no  relation  to 
relative  rights  at  duties.  Allovdng  what  is  claimed  for  it, 
there  would  be  an  end  of  the  criminal  code.  On  a  mo- 
tion to  quash  an  indictment  for  bigamy,  for  instance,  this 
claim  of  abstract  rights  would  receive  littie  consideration. 
It  is  the  common  pretence  of  communists,  anti-renters, 
and  other  outiaws,  that  society  has  invaded  their  abstract 
and  inalienable  rights ;  but  until  society  is  revolutionized 
and  instituted  upon  a  different  basis,  these  claims  will  be 
disallowed. 

We  have  prohibited  maniages  between  whites  and 
blacks;  1  R.  S.  1852,  p.  961,  s.  2;  and  have  made  such 
maniages  felony;  2  idL,  p.  422,  s.  47.  Personally  consid- 
ered, such  a  marriage  would  be  a  mere  matter  of  taste; 
but  the  state  deems  the  product  of  such  marriages,  and  of 
commerce  in  liqucvs,  an  undesirable  class  of  persons,  and 
will  yield  to  no  clamor  in  favor  of  unalienable  ri^ts  which 
shall  override  the  public  good. 

Much  has  been  said  in  argument  of  a  distinction  between 
the  prohibition  and  the  regulation  of  a  traffic  The  latter,  it 
is  admitted,  may  be  done,  while  power  to  do  the  former  is 
denied.  The  laws  of  this  state  have  always  absolutely 
prohibited  the  sale  of  liquors  to  minors,  drunken  persons, 
Jhdiansy  &:c  R.  S.  1843,  p.  980,  ss.  95,  96.-2  R.  S.  1852, 
p.  435,  s.  26.  This,  it  is  said,  is  but  a  reguUUiofij  because 
it  prohibits  sales  to  certain  persons  only,  while  if  sales  can 
be  made  to  no  parsons,  it  amounts  to  a  prokibUian.    But 
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it  must  be  remembered  that  we  are  considering  the  doc^  ^ot.  Term, 
trine  of  unalienable  rights,  and  while  this  distinction  has  J^^* 
great  respect  to  the  rights  of  the  vender,  it  pays  none  at  all  Bbsbs 
to  those  of  the  buyer.  It  claims  that  the  vender  must,  at  Thb  Stats. 
all  events,  have  the  privilege  of  selling;  but  that  some  may 
be  deprived  of  the  privilege  of  purchasing.  As  a  matter  of 
fact,  it  can  not  be  denied  that  the  inebriate,  incipient  or  con- 
firmed, needs  protection  as  much  as  the  actually  drunken, 
the  minor  or  the  Indian;  but  all  such  considerations  are 
necessarily  disallowed.  This  same  distinction  between 
regulation  and  prohibition  has  also  been  supposed  to  apply 
to  the  quantity  sold.  Retailing,  it  is  assumed,  to  the  per- 
sons mentioned,  may  be  prohibited,  while  the  sale  of  large 
quantities  can  not  be.  It  is  difficult  to  see  how  the  choice 
of  words,  between  regtdaiion  and  prohibitionj  or  the  quan- 
tity  bartered,  can  have  so  great  an  influence  upon  a  man's 
inalienable  rights — frights  which  he  can  not  relinquish  if  he 
would.  It  is  difficult  to  see  how,  ccmsistently  with  these 
rights,  he  may  be  absolutely  prevented  from  buying,  under 
a  mere  regulation,  or  how  he  can  have  an  inalienable  right 
to  buy  a  large,  but  no  right  at  all  to  buy  a  small  quantity. 
.  Again,  it  has  been  said  that  the  admitted  evils  flowing 
from  commerce  in  liquors  may  be  regulated  by  imposing  a 
tax  for  the  license  to  sell;  and  that,  as  the  taxing  power  is 
unlimited,  the  tax  may  be  so  high  as  to  amount,  not  in 
theory  but  in  practice,  to  a  prohibition.  Waiving  the  ques- 
tion whether,  in  a  well-regulated  government,  crime  or  its 
producing  cause  should  be  made  a  subject  of  revenue,  in 
tibe  form  of  an  indulgence,  it  is  not  easy  to  see  upon  what 
principle  the  abstract  and  inherent  rights  of  men  may  be 
invaded  indirectly,  when  they  can  not  be  directly.  Govern- 
ment b  not  mere  tiieory;  it  is  enoinently  practical,  and 
useful  only  as  it  is  practical  and  substantial.  To  deny 
men  their  rights,  in  plain  terms,  has,  at  least,  the  merit  of 
open  straightforwardness.  If  that  can  not  be  done,  a  false 
pretence  of  raising  a  revenue,  is  not  a  means  that  will 
sanctify  the  end. 

From  this  view  of  the  case,  it  follows,  that  there  is  no 
middle  ground  on  this  question  of  power,  and  the  condu- 
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Nov.  Term,   gion  is  iiiesiBtible,  that  if  the  right  be  of  the  character 

^Q^*      Bupposedy  any  regolation  which  interdicts  the  sale  to  any 

BuBBs      person,  or  class  of  persons,  in  any  quantity,  is  void  as 

Tn  Rtatb.  against  natural  right,  and  that  aU  our  previous  legislation, 

for  fifty  years,  in  which  this  has  been  done,  was  void.    Our 

laws  heretofore  have  permitted  sales  to  some  persons,  and 

prohibited  them  to  others.     The  present  enactment  does 

the  same,  and  the  only  difference  is  that  the  prohibition  is 

extended  beyond  the  former  limits. 

But  if  the  power  to  regulate  be  admitted,  that  of  prohi- 
bition follows.  Chancellor  Kent  treats  it  as  a  settled  ques- 
tion, that  the  power  to  regulate  commerce  contained  in 
the  constitution  of  the  United  States^  includes  the  power  to 
prohibit  it  altogether.  1  Kent's  Comm.,  2d  Ed.,  431.  On 
tills  princijde  the  embargo  laws  were  sustained. 

The  law  is  said  to  operate  unequally  upon  certain  classes 
of  citizens.  That  is  no  sufficient  argument  against  the 
legislative  power.  Human  laws,  from  their  inherent  imper^ 
fection,  would  always  be  invalid,  if  this  were  a  sufficient 
reason.  This  point  was  discussed  with  great  ability,  by 
president  Jackson^  in  the  celebrated  proclamation  of  De- 
cember  10,  1832,  an  argument  which  drew  from  judgQ 
Story  the  high  commendation  of  declaring  it  among  the 
ablest  commentaries  ever  offered  upon  the  constitution. 
2  Story's  Comm.  on  the  Const,  s.  1096,  note. 

A  position  has  been  assumed  in  argument,  that  the  5th 
section  of  the  act,  which  provides  for  the  appointment  of 
agents  to  vend  liquors  for  purposes  deemed  lawful,  con- 
fficts  with  the  23d  section  of  the  bill  of  rights,  which  is  as 
foUows: 

"The  general  assembly  shall  not  grant  to  any  citizen,  or 
class  of  citizens,  privileges  or  immunities  which,  upon  the 
same  terms,  shall  not  equally  belong  to  all  citizens." 

It  is  more  easy  to  discover  what  that  section  does  not 
mean,  than  to  find  any  practical  operation  for  it  as  a  prin- 
ciple of  government.  It  may  be  that  some  unforeseen 
event  may,  in  process  of  time,  transpire,  which  shaU  call 
the  principle  announced  in  that  section  into  exercise,  but 
the  section  of  the  act  referred  to  does  not  seem  destined 
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to  perform  that  office.     It  was  correctly  argued  by  the   Nov.  Term, 
appellant  that  the  agency  here  provided  for  was  an  office.      ^^^' 
The  relation  of  the  agent  to  the  public  is  similar  to  that      Bbbbb 
of  inspectors  of  provisions,  measurers  of  wood^  weighers  tbx  Stati. 
of  hay  and  coal,  &c.    It  is  quite  evident  that  all  men  can 
not  hold  these  offices  or  employments,  and  if  they  can  not, 
whatever  else  the  23d  section  of  the  biU  of  rights  may 
mean,  it  can  have  no  application  to  the  privileges  or  im* 
munities  there  mentioned. 

Another  objection  taken  to  the  act  is,  that  it  takes  away 
the  right  of  trial  by  jury.  That  question  does  not  arise  in 
this  record.  This  is  an  attack  upon  the  judgment  of  the 
mayor  collaterally.  The  question  suggested  could  be  raised 
only  in  a  case  in  which  a  jury,  when  demanded,  had  been 
refused.  But  there  is  no  doubt  that,  if  the  statute  does  take 
away  that  right,  it  is,  to  that  extent,  void.  There  is,  how* 
ever,  no  Court  authorized  to  take  cognizance  of  any  o£fence 
arising  under  the  law,  that  is  not  provided  with  a  jury; 
and  such  being  the  case,  the  constitutional  right  of  the 
accused  to  be  tried  by  jury  necessarily  follows.  It  would 
require  an  express  provision  denying  that  right  to  take  it 
away.  Nothing  of  the  kind  appears  in  the  act;  on  the 
contrary,  the  trial  by  jury  is  in  express  terms  recognized  in 
most  if  not  all  the  cases  which  can  arise  under  it  There 
are  but  few  of  our  acts  which  provide  in  express  terms  for 
trial  by  jury.  In  those  which  relate  to  the  punishment  of 
crimes  and  misdemeanors,  no  mention  is  made  of  trial  by 
jury,  and  if  this  objection  is  well  taken,  there  has  never 
been  a  valid  conviction  under  them.  The  consequence 
would  be  that  all  judges,  and  other  officers  concerned  in 
the  administration  of  justice,  in  every  conviction  of  and 
execution  for  murder,  and  the  enforcing  of  fines  and 
imprisonments,  were  trespassers.  This  will  scarcely  be 
insisted  upon. 

Another  objection  taken  to  the  act  is,  that  it  confficts 
with  the  19th  section  of  the  4th  article  of  the  constitution, 
which  is  as  follows: 

^' Every  act  shall  embrace  but  one  subject  and  matters 
properly  connected  therewith;  which  subject  shall  be  ex* 
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Not.  T«tM,  pressed  in  the  title.  But  if  maj  subject  shall  be  embraced 
^-0*^'  in  an  act,  which  shall  not  be  expressed  in  the  title,  sach 
Bwu  act  shall  be  void  only  as  to  so  much  thereof  as  shall  not 
Tn  Stats,  be  expressed  in  the  title.'* 

The  objections  move  specifically  stated  are,  that  the  act 
embraces  more  than  one  subject,  uid  matters  properiy  con- 
nected therewith;  and  that  those  parts  of  the  act  whidi  are 
upon  subjects  improperly  embodied  in  it,  and  not  mention- 
ed in  the  title,  are  to  be  rejected. 

If  this  objection  preyails,  the  entire  act  is  nugatory. 
Nothing  is  said  in  the  title  about  penalties,  and  a  law  of 
this  kind  without  a  penalty  is  of  no  force;  none  could  have 
been  assessed  against  Beebe^  and  he  should  have  been  dis- 
charged. Other  portions  of  the  act  provide  for  the  appoint- 
ment  of  agents  to  manufacture  and  sell,  which  do  not 
necessarily  require  consideration  in  this  case;  but  the 
argument  has  been  pressed  upon  us,  and  while  on  the 
subject,  it  may  be  proper  to  notice  them. 

The  general  subject  of  the  act  has  already  been  stated 
to  be  the  suppression  of  intemperance;  the  prcdiibiticm  of 
the  manufacture  and  sale  of  liquors,  except  in  certain  cases 
deemed  beneficial,  being  the  means  proposed  for  attaining 
that  end.  If  it  had  no  title,  the  context  would  show  this 
to  be  the  subject  The  constitution  does  not  require  that 
the  ^matters  properly  connected  with''  the  subject  shall  be 
mentioned  in  the  title.  Partial  prohibition  being  the  prin- 
cipal means,  that,  of  course,  properly  appertained  to'  the 
subject.  Exceptions  to  the  prohibition  having  been  deters 
mined  upon  as  a  part  of  the  enactment,  the  means  of 
carrying  them  into  eflfect  were  not  only  proper  but  indis- 
pensable. This  includes  the  appointment  of  agents,  the 
prescribing  of  their  duties,  iic  We  have  already  seen  that 
penalties  were  necessary  to  give  the  act  any  force.  These, 
then,  are  all  matters  properly  connected  with  the  subject 
of  the  act. 

It  is  said  that  we  have  a  general  law  providing  for  the 
punishment  of  misdemeanors,  and  that  the  penalties  pro- 
vided for  in  this  act  should  have  been  incorporated  into 
that  act  by  way  of  amendment,  and  that  if  placed  else- 
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where  they  are  void    The  fact  that  the  provisions  might  Not.  Teim, 
have  been  placed  there  is  no  reascm  why  they  may  not  be      ^Q*^* 
incorporated  into  a  different  statute,  if  applicable  to  its      Bsxbb 
provisions.     Subjects  are  almost  infinitely  cUvisible,  and  it  tkb  Stjltb. 
might  with  equal  propriety  be  insisted  that  each  separate 
offence  mentioned  in  the  criminal  code  is  a  separate  sub- 
ject,  as  the  subject  of  murder,  of  larceny,  &c,  as  that  the 
punishment  of  an  offence  does  not  appropriately  range 
under  a  title  whose  generic  terms,  to-wit,  the  suppression 
of  intemperance,  are  sufficienHy  broad  to  cover  it 

A  glance  at  our  legislative  history  will  relieve  us  of  any 
difficulty  upon  this  question.  The  constitution  of  1816 
contained  no  restrictions  of  this  kind.  Under  it  bills  wete 
sometimes  passed  containing  matters  foreign  to  each  other, 
by  securing  a  combination  of  interests,  when  neither  of  the 
measures  could  have  been  adopted  upon  its  own  merits. 
Such  bills  were  frequently  passed  without  ever  being  read 
in  either  house  except  by  their  titles,  which  often  contained, 
besides  the  general  subject,  the  words  ^and  for  other  par- 
poses,''  which  were  vague  enough  for  any  imaginable  sub- 
ject to  be  classified  under  them.  In  this  way  frauds  and 
impositions  were  sometimes  practised,  and  there  is  a 
notable  case  shown  by  the  journals,  in  which  a  large 
appropriation  of  money  for  the  construction  of  a  turnpike 
was  incorporated  into  a  bill  for  establishing  a  highway  of 
no  public  concern,  which  was  not  discovered  until  the  bill 
had  passed  both  houses.  To  remedy  these  evils  several 
provisions  were  inserted  in  the  constitution  of  1851,  one  of 
which^  as  we  have  seen,  declares  that  an  act  shall  contain 
but  one  subject  and  mattears  properly  connected  therevdth, 
but  provides  that,  if  a  foreign  subject  be  introduced,  the 
act,  as  to  that  only,  shall  be  void;  another  is,  that  every 
bill  shall  be  read  through  by  sections  on  its  final  passage, 
and  that  the  yeas  and  nays  shall  be  entered  upon  the 
joumaL 

As  the  act  under  examination  has  a  general  design  to 
which  all  its  parts  have  an  appropriate  relation,  it  seems 
clear  that  it  is  not  liable  to  this  objection.  This  view  is 
sustained  by  the  uniform  action  of  the  legislature,  since 
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Not.  Tent,  the  adoption  of  the  constitation,  as  will  abundantly  appear 
^Q*^'  by  reference  to  the  varioiiB  enactments  of  the  present  code, 
Basra      a  few  of  which  may  be  noticed. 

Tn  STAn.  In  the  title  of  the  act  organizing  this  Conrt,  nothing  is 
said  about  the  time  its  terms  shall  be  held,  the  occupancy 
of  rooms  assigned  to  the  judges,  the  appointment  of  a 
chief  justice,  or  the  power  of  the  judges  to  hold  Circuit 
Courts,  all  of  which  are  contained  in  tiie  act,  and  each  of 
which  might  be  regarded  either  as  an  independent  subject, 
or  as  appertaining  to  some  other.  The  act  for  the  appoint- 
ment of  the  sheriff  of  this  Court  provides  for  his  fees  and 
compensation,  although  there  is  a  general  law  on  the  sub- 
ject of  fees  and  salaries.  The  act  organizing  Circuit 
Courts  contains  subjects  quite  as  incongruous  as  any  in 
this,  among  which  are  the  appointment  and  compensation 
of  judges  pro  tem^  the  appointment  of  elizors,  their  oath 
and  bond,  although  we  have  a  general  law  on  the  subject 
of  official  bonds.  The  following  is  the  titie  of  a  very  im- 
portant act,  to-wit:  ^'An  act  to  establish  Courts  of  Com- 
mon Pleas,  and  defining  the  jurisdiction  and  duties  of,  and 
providing  compensation  for  the  judges  thereo£"  Why  vms 
not  the  provision  for  compensation  jdaced  in  the  act  in 
relation  to  fees  and  salaries,  if  this  be  a  valid  objection? 
The  bill  which  became  that  act  was  reported  to  the  house 
of  representatives  by  the  chairman  of  the  committee  on 
the  organization  of  Courts,  who  was  also  a  member  of  the 
judiciary  committee,  and  it  was  passed  with  great  delibe- 
ration. This  objection,  if  valid,  applies  to  the  act  for 
selecting  jurors  and  providing  for  their  compensation,  to 
numerous  provisions  of  the  practice  act,  to  the  common 
school  law,  to  the  justice's  act,  which,  besides  prescribing 
their  duties  generally,  provides  for  their  election,  duties  of 
the  board  of  election,  the  filling  of  vacancies,  the  giving  of 
bond,  jurisdiction  and  practice,  on  most  or  all  of  which 
subjects  there  are  other  general  statutes;  and  there  are 
various  other  instances  in  which  jurisdiction  is  given  to 
them,  such  as,  of  tenants  holding  over,  bastardy,  &c  The 
act  in  relation  to  marriages  (1  R.  S.  362,  ss.  9, 10, 11  and 
12,)  contains  the  definition  of  and  penalties  for  three  di»- 
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tinct  misdemeanors,  besides  providing  an  action  in  favor  Nofv.  Teim, 
of  the  state  to  recover  another  penalty,  and  compensation      ^^^* 
for  the  attorney  who  prosecutes  the  suit    In  short,  it  is      Bbmji 
difficult  to  say  what  of  the  entire  revision  would  be  left,  Thb  Stats. 
if  this  objection  prevails.     The  provision  of  the  constitu- 
tion referred  to  was  never  designed  to  have  any  such 
effect    Its  object  has  been  stated.     To  give  it  the  effect 
claimed  for  it,  would  make  the  instrument  wholly  imprac- 
ticable, and  the  laws  passed  under  it  a  tissue  of  absurdities. 

But  one  other  objection  taken  to  the  act  will  be  noticed. 
It  is  said  to  conflict  with  the  23d  section  of  the  4th  article 
of  the  constitution,  which  declares  that  laws  shall  be  of  uni- 
form operation  throughout  the  state.  This  conflict  is  sup- 
posed to  be  found  in  the  4th,  5th,  6th,  7th  and  8th  sections 
of  the  act,  which  authorize  the  appointment  of  agents  to 
manufacture  and  vend  liquors  for  purposes  declared  lawful, 
specify  their  qualifications,  and  prescribe  their  duties.  This 
part  of  the  act,  it  is  insisted,  is  invalid,  because  it  gives  a 
discretionary  power  to  the  board  of  commissioners  to  ap- 
point agents,  or  not,  as  they  may  choose;  and  as  some 
may  and  others  may  not  exercise  the  power,  the  operation 
of  the  law,  it  is  said,  will  not  be  uniform.  This  assump- 
tion not  only  requires  uniformity  in  the  operation  of  the 
law,  but  also  uniformity  in  subjects  upon  which  it  operates. 
By  the  same  rule  the  criminal  code  will  operate  unequally, 
if  no  crimes  shall  be  committed  in  some  part  of  the  state. 

There  is  another  answer  to  the  objection.  The  power 
of  appointing  agents  is  not  discretionary,  but  the  commis- 
sioners are  bound  to  exercise  it  The  5th  section  provides 
that  the  county  commissioners,  at  any  meeting  of  their 
board,  may  appoint,  &c.  The  rule  which  governs  the 
case  is  correctiy  stated  in  Smithes  Commentaries  on  Stat- 
utes, &C.,  sec.  599,  as  follows:  "The  words  'shall'  or 
'may'  are  to  be  construed  as  imperative  in  all  cases  where 
a  public  body  or  officers  have  been  clothed  by  statute  with 
power  to  do  an  act  which  concerns  the  public  interest,  or 
rights  of  third  persons;  and,  in  such  cases,  the  execution 
of  the  power,  or  the  doing  of  the  thing  required,  may  be 
insisted  on  as  a  duty,  though  the  phraseology  of  the  statute 
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KoT.  Teim,  be  permissive  merely,  and  not  peremptory."  The  language 
^■0^*  quoted  by  the  commentator  is  that  of  Nelson^  C.  J.,  in  3 
BuBB  Hill  618,  and  the  other  authorities  referred  to  folly  sustain 
Thb  Stats,  the  position^ 

The  snggestion  that  no  person  may  be  found  willing  to 
accept  these  appointments,  would  apply  with  equal  ficxroe 
to  executors,  administrators,  and  every  other  public  office 
and  employment  in  the  state. 

Those  which  have  been  noticed,  are  tiie  principal  objec- 
tions taken  to  the  law.  There  are  various  other  provisions 
found  in  the  details  of  the  act  of  which  the  appellant  com- 
plains, but  they  do  not  arise  in  this  recorcL  Whenever 
they  are  properly  presented,  they  will  doubtless  receive 
due  consideration. 

I  am  of  the  opinion  that  the  judgment  of  the  Court  of 
Common  Pleas  ought  to  be  affirmed. 

Per  Ouriami — The  judgment  is  reversed,  and  the  pris- 
oner discharged. 

j;  Morrison,  W.  T.  OttOy  J.  W.  Ghapmanj  2).  WaUace, 
E.  Cobwm  and  J,  &  Hester j  for  the  appellant. 

D.  McDonaldj  L.  Barbour,  A.  O.  Fbrter,  EL  C.  Newcomb, 
J.  Oobwm  and  N.  B.  Taylor,  for  the  state. 
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ADMINISTRATOR. 
See  ExBCUTOfts  and  Administbatoas. 

ADVERSE  POSSESSION. 
See  VxMDOR  ahd  Purchassr,  4  to  8. 

AGENT. 

See  Pbihcipal  akd  Aobkt. 

If  an  agent  in  dealing  with  a  third  person 
does  not  diflcloee  his  aeency,  he  will  be  held 
liable  as  a  principal.— 3ilem2/  r.  WUmm,  426 

AGREEMENT. 

iSiee  CONTBACT. 

ALIMONY. 
See  DiTOHOB,  2,  3. 

ALTERATION. 
See  Wbittbn  Irbtbumbbt. 

AMENDMENT. 
/  See  Sgibb  Facias,  S. 

1.  In  a  snit,  under  the  R.  S.  1848,  npon  the 
bond  of  a  constable,  judgment  was  rendered 
for  the  flaintiffe,  instead  of  the  state  for 
the  use,  &c.,  and  for  damagee,  instead  of 
the  penalty.  Hdd,  that  the  defect  in  the 
entry  was  a  mere  irregularity,  which,  being 
amendable  in  the  Court  below,  was  to  be  re- 
0uded  as  amended  in  the  Supreme  Court. — 
The  State  y.  Cross,  887 

2.  A  person  was  erroneously  joined  as  a  co- 
plaintitr  in  a  writ  of  error,  and  haTing  no 
mtorest  in  the  proceedings,  his  name  was 
struck  out  in  the  Supreme  Court,  after  the 


execution  of  the  supersedeas  bond.  Held, 
that  the  amendment  did  not  dischaige  the 
sureties  in  the  bond,— Cherry  et  al,  y.  The 
State  Batdt,  897 

ANIMALS,  DOMESTIC. 
See  Railboad  Compavt,  5  to  7. 

APPEAL. 

See  CoKTBHPT,  1,  2.  Costs,  8,  S.  Coubt 
or  Common  Plbas,  1.  Ebbob,!.  Rbtlb- 
viN,  1.    Statutbb,  8. 

1.  If  from  the  judgment  of  a  justice  of  the 
peace  aeainst  two  defendants,  one  of  them 
appealed  to  the  Circuit  Court,  before  the 
R.  S.  1862  were  in  force,  in  his  own  name, 
without  Joining  the  other,  the  appeal  could 
be  dismissed  on  motion.^£ib^  et  cd,  r. 
Ludhw,  29 

2.  In  an  appeal  to  the  Supreme  Court,  under 
the  R.  S.  1848,  hi  the  case  of  seToral  de- 
fendants, all  were  required  to  join,  or,  on 
the  refusal  of  any  to  do  so,  they  were  re- 
quired to  b^  summoned  and  sereied.— -fsrly 
et  al.  Y.  Holmes  et  ux,,  83 

3.  The  intention  of  section  20,  p.  19, 2  R.  8. 
1852,  was,  that  ^>peals  from  the  Courts  of 
Common  Pleas  to  the  Circuit  Courts  should 
stand  for  trial,  in  the  latter  Courts,  on  thehr 
merits.— Weatherhf  y.  Higgins,  73 

4.  In  an  appeal  taken  to  the  Cirenit  Court 
from  proceedings  of  the  board  of  commis- 
sioners in  laying  out  a  highwaY,  a  tran- 
script of  the  proceeding  ofthe  board  was 
filed,  but  none  of  the  original  papers.  Hdd, 
that  the  aopeal  was  properiy  dismissed  on 
motion. — moore  y.  Smoek  et  id.,  892 

5.  The  Circuit  Court  dismissed  an  Mpeal 
from  the  board  of  commissioners,  ana  no 
exception  was  taken.  Held,  that  an  appeal 
would  not  He  to  the  Supreme  Court     JUd. 
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APPRAISEMENT. 
See  ExBomov,  S,  4. 

APPRENTICE. 

See  COHTEACT^  4. 

ASSAULT  AND  BATTERY.  I 

To  recorer  damages  for  an  assault  and  Iwt- , 
terj,  it  ii  not  neoessary  that  the  plaintiff  i 
shonld  haye  fled  to  aroid  mjnry :  if  ne  used  I 
ordinary  care  to  preyent  injury,  but  it  en- 
sned  from  the  wrongful  act  of  the  defen- 
dant, he  is  entitled  to  recoyer. — Heady  r.  I 
Wood,  82 

ASSESSliENT  OF  DAMAGES. 
See  Plbadiho,  81.    Pxactiob,  6.    Rxfxjb- 

TVX,  2. 

ATTORNEY. 
See  CoMSTiTUTiONAL  Law,  1.    Statutbb,  5. 

1.  A  county  is  liable,  ex  neceesiiate,  for  the 
yalne  of  the  seryicea  of  an  attorney  ap- 
pointed by  the  Circuit  Court  to  defend  a 
poor  person  on  a  criminal  accusation ;  but 
the  Circuit  Court  can  not  fix  the  measure 
of  compensation. —  Webb  y.  Baird,  13 

2.  An  attorney  at  law  to  whom  a  note  is  sent 
for  collection,  has  no  authority,  merely  as  I 
an  attorney,  to  transfer  the  property  in  it  to  ' 
a  third  person. — Rtutell  y.  Dnanmond,    216 

B. 

BAGGAGE. 
See  Cabsibss. 

BAILMENT. 

See  Cabbibbs. 

Suit  against  the  proprietor  of  a  steamboat  for 
negligence  in  towmg  a  flat-boat,  by  which 
die  caivo  of  the  flat-boat  was  sunk  and 
greatly  damaged.  There  was  eyidence  tend- 
ing to  show  that  the  flat-boat  had  been  un- 
sl^Ailly  loaded,  so  as  to  render  the  towing 
more  hazardous;  but  that  the  defendant 
was  apprised  of  tiie  fact,  and  that  the  im- 
mediate cause  of  the  injury  was  the  gross 
carelessness  of  the  defendant,  in  towing  the 
boat  at  an  improper  speed.  It  was  also 
shown  that  the  plauttins  agreed  in  writing 
that  the  flat^wat  shonld  be  towed  at  their 
risk. 

Eddy  that,  without  &e  writing,  the  defen- 
dants were  liable  for  the  injury. 

Heldf  also,  that  the  writing  did  not  exempt 
the  defendants  from  liability  for  gross  negli- 
gence.— Wright  y.  Gaff  et  a/.,  416 

BASTARD. 
See  Pabbkt  and  Child,  5,  6. 


BILL  OP  EXCEPTIONS. 

See  Appbal,  5.    EyiDBKCB,  15.    Exhibit, 
1,  8, 4.    Plbadibo,  88.    Pbacticb,  16, 17. 

1.  When  the  bill  of  exceptions  states  the  or- 
der of  eyents  differently  from  the  other  por- 
tions of  the  transcript,  the  bill  of  exceptions 
will  be  taken  as  trae.— 7^  J^aUr,  F&moiu, 

279 

2.  A  bin  of  exceptions  in  a  caose  tried  prior 
to  June  1,  1853,  after  setting  out  certain 
eyidence  adduced  in  chief  by  the  plaintiflT, 
stated,  "upon  this  eyidence  the  plaintiff 
rested  his  case.''  Certain  eyidence  adduced 
b^  the  defendant  was  then  set  out,  and  tiie 
bill  stated,  "upon  tiiis  eyidence  the  defen- 
dant rested  his  defence."  The  bill  then  set 
out  certain  other  eyidence  adduced  by  the 
plaintiffs,  and  stated,  "this  rebutting  teeti- 
mony  closed  the  eyidence  in  the  case." 
Held,  that  it  suflidentiy  appeared  that  the 
bill  contained  all  the  eyidence  giyen  at  the 
trial.--Jfc^7ttf«  y.  PureeU,  830 

3.  In  eyery  bill  of  exceptions  purporting  to 
set  out  the  eyidence  on  motion  for  a  new 
trial  oyerruled,  the  words  "  this  was  aU  the 
eyidence  giyen  in  the  cause,"  are,  by  a  rule 
of  the  Supreme  Court,  to  be  r^^arded  as 
tedmical,  and  indispensable  to  repel  the 
presumption  of  other  eyidence. — Medoer  et 
cd.  y.  Patty  et  al,,  467 

4.  In  a  bill  of  exceptions  taken  in  a  canse 
tried  before  rule  30  of  tiie  Supreme  Court 
took  effect,  there  was  no  statement  that  the 
bill  contained  all  the  eyidence  giyen  at  the 
triaL  Hdd,  neyertiieless,  that  the  objection 
that  the  yerdict  was  contrary  to  the  eyidence 
could  not  be  noticed. — Atisem  y.  Byrd,   475 

BILL  OF  EXCHANGE. 

See  SlTBETY. 

The  secretary  of  a  priyate  corporation  drew  a 
^raffc  upon  the  treasurer  for  the  payment  of 
a  certain  sum  for  work  done  by  the  drawee ; 
but  the  draft  did  not  specify  when  it  should 
be  payable. 

Sid,  that  it  could  not  draw  interest  till 
there  was  a  demand  on  the  treasurer  and  a 
refusal  of  payment. 

Hdd,  also,  that  the  circumstance  tiiat  the 
drawee  had  been  told  by  a  person  connected 
witii  the  corporation,  but  not  with  the  trea- 
sury department,  that  there  were  no  funds 
on  band,  did  not  dispense  with  the  necessity 
of  such  demand. — English  y.  The  Board  of 
Trusteet,  ix,,  437 

BILL  OF  REVIEW. 

To  a  bill  of  reyiew,  as  a  general  rule,  the  same 
persons  shonld  be  mSie  parties  who  were 
parties  to  the  proceeding  sought  to  be  re- 
yiewed ;  but  they  may  be  made  oomplainanta 
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or  dcfendsntB  According  to  tiieir  intorests  in 
the  matter  to  be  reriewed. — Sloan  ee  al,  t. 
Whiteman,  434 

BOND. 

See  Ahxnphbvt.    Plbadiito,  8,  9,  30  to  32. 

SUPBRSSDBAfl  BOKD. 

The  Lmgqage  of  a  bond  was  as  follows :  "We 
or  either  of  ns  promise  to  pay  the  state  of 
Indiana,  for  the  nse  of  the  sarplos  rerenne 
fund/'  &c,  "on  or  before  the  23d  day  of 
January,  1846,  100  dollars,  with  interest 
thereon  at  the  rate  of  7  per  cent,  per  ammm, 
najable  in  advance,  commencing  eren  date 
nerewidi,  and  do  agree  that  in  case  of  a 
failure  to  pay  any  instalment  of  interest,  the 
said  principal  snm  shall  become  dne  and 
collectable,  together  with  all  arrears  of  in- 
terest; and  on  failure  to  pay  the  principal 
or  interest  when  dne,  5  per  cent,  damages 
on  ihe  whole  sum  due  shall  be  collected 
and  costs.  In  testimony,"  &c.  Hdd,  that 
it  plainly  appeared  that  though  the  bond 
was  to  M  due  one  year  from  date,  ret  that 
it  was  the  intention  of  the  parties  mat  fur- 
ther time  might  be  given  uponpayment  of 
the  annual  interest. — Shook  y.  Tne  Board  of 
Commisnoners,  ^.,  461 

BURDEN  OP  PROOF. 
Soe  D18TBB88, 8.   ExBCUTOBS  AVD  ABxnr- 

ZBTRATOBS,  8.      RBPLBTIir,  8,  4. 

1.  The  onus  probandi  lies  upon  the  party  who 
substantially  asserts  the  affiimatiYe  of  the 
issue. — McUlure  t.  Pursdl,  830 

2.  If  the  party  on  whom  lies  the  burden  of 
the  issue  offers  no  evidence,  tiie  adverse 
party  is  entitled  to  a  judgment. — Slout  et 
al.  V.  Morgan,  369 


CARRIERS. 

.  Suit  by  A,  against  B.,  the  proprietor  of  a 
canal-boat,  to  recover  the  value  of  a  carpet- 
bag and  its  contents,  alleged  to  have  been 
lost  by  A,  while  in  B,*s  possession  as  a  com- 
mon carrier.  The  &ct8  of  the  case  were 
as  follows :  ^.,  on  his  return  journey  from 
CaHfomia,  went  aboard  B.'a  piacket-boat  at 
Fort' Wayne,  on  the  Wabash  and  Erie  canal, 
taking  with  him  his  carpet-bag,  containing 
certain  articles  of  clothin?,  £c.,  and  near 
4,000  dollars  in  gold.  &  paid  his  fwe, 
simply  as  a  passenger,  to  Lagro,  another 
point  on  the  canal,  and  deposited  his  carpet- 
bag, with  the  luggage  of  other  passengers, 
on  the  deck  of  me  boat,  which  was  gener- 
ally used  for  that  purpose.  On  arrivmg  at 
Lagro,  the  carpet4)ag  was  missing,  and  it 
was  afterwards  found  in  the  canal.  The 
gold  and  clothing  had  been  abstracted,  and 
ue  circumstances  showed  that  they  had  been 


stolen.  There  was,  also,  eridenoe  tending 
strongly  to  show  that  they  had  been  stolen 
by  one  of  the  defsndant's  boatmen.  A, 
made  no  communication  to  any  officer  of 
the  boat,  during  the  passauro,  as  to  the  con- 
tents of  the  carpet-bag.  Tne  boat  was  pro- 
vided with  a  small  sub,  and  there  was  evi- 
dence tending  to  show  tiiat  passengers  were 
notified  to  have  articles  of  value  placed  in 
it  or  keep  them  at  their  own  risk ;  but  on 
this  point  the  evidence  was  very  conflicting. 
The  Doat  was  in  the  habit  of  carrying  arti- 
cles of  freight,  but  did  not  book  or  check 
baggage.  The  affidavit  of  ^.  was  admitted 
on  the  trial  to  prove  the  contents  of  tiie 
carpet-bag;  and  there  was  a  verdict  and 
judffment  for  the  amount  of  tiie  gold,  as 
wcU  as  of  the  clothing,  &c. 

Hdd,  that  the  delivery  by  A»  was,  as  to 
the  caipet-bag  and  the  articles  of  ordinary 
bafisage  it  contained,  sufficient. 

BeQ,  also,  that  B.  was  liable  for  the  value 
of  the  ordinary  articles  of  baggage,  but  not 
for  the  gold. 

Held,  also,  that  A,'s  affidavit,  so  fhr  as  it 
related  to  the  ordinary  articles  of  baggage, 
was  properiy  admitted.>-Z>(>yZe  v.  Kiser,  242 

2.  Common  carriers  of  passengers  are  not  lia- 
ble for  articles  of  value  not  transported  to 
supply  any  wants  of  the  traveler,  as  sndi, 
on  his  journey,  and  not  made  known  to  the 
carriers  or  their  agents,  nor  paid  for  as 
freight,  but  put  aboard  the  conveyance  by 
the  passenger  simply  as  baggage  and  so 
treated  by  himself  on  the  journey.       Ibid. 

3.  Articles  treated  as  baega^  may  consist  of 
clothing,  monev  for  dcmymg  traveling  ex- 
penses, a  few  books  for  tiie  amusement  of 
readfaig,  a  watch,  a  lady's  jewehy  for  dress- 
ing, &C.  Ibid. 

CERTIORARI. 
See  Costs,  4. 

CHANCERY. 
See  Bill   ov    Rbtibw.      Cohtbact    nr 

BBBTBAINT  OF  TbADB,  6,  7.  C0BT8,  2. 
DiTOBCB.       ESTOPPBL,    1,    2.       EXHIBIT. 

Family  Sbttlbmbkt.  FoBXOLOSxnEtB. 
Fbattdulbht  CozrvBTABCB.     Invaht,  7. 

IkJUHOTIOH.       SpBCIFIO     PXBFOBMAirCB. 

TiMB,  1.    Vbhdob  and  Puxchasbb,  1,  9. 

1.  A  defendant  in  chancery  can  not  object,  on 
error,  that  other  parties  were  improperiy 
made  co-defendants,  when  he  has  not  oeen 
injured  thereby. — English  et  al.  v.  /2od^ 
et  al.,  62 

2.  By  the  chancery  practice,  if  affirmative  mat- 
ter  in  an  answer  ^riiich  is  made  a  cross  bill. 
Is  not  denied  either  by  a  replication  or  an 
answer  to  it  as  a  cross  bill.  It  Is  taken  as 
true.— fTofe  et  al.  v.  Plummer  et  al.,         121 

3.  That  a  partv  has  mistaken  or  been  misad- 
vised as  to  his  rights,  and  so  foiled  to  set  up 
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a  dflfened  at  hiw,  does  not  ealille  him  to  re- 
lief ia  chaneery.— Z)idbermi  gt  ^  r.  The 
Board  of  CommMtmen^  4rc,,  128 

4.  Chaacer7  ham  no  power,  in  any  ease,  to  ap- 
propriate choMS  in  action  to  the  payment  of 
a  Judgment  at  law.— iSteaont  H  at,  r.  EnMk 
€tai.,  176 

6.  When  a  party  to  a  contract  plaoei  a  known 
trust  and  confidence  in  the  other  party,  in  a 
mixed  question  of  law  and  fiul,  and  acts  on 
his  opinion,  and  the  party  in  whom  sudi 
trust  WM  reposed  misleads  him,  equity  will 
relieTe.— Peter  r.  Wright  HaL,  183 

6.  Where,  in  chaoeery,  the  prayer  of  the  hill 
was  that  the  answer  should  be  without  oath, 
an  answer  vnder  oath  had  no  other  effect 
tlian  as  if  without  oath.  ibid, 

7.  Where  tlie  answer  was  required  to  he  with- 
out oalh,  a  preponderance  of  testimony  in 
support  of  iob  bill  was  sufficient  Rid, 

8.  Same  point  decided. — Moore  et  al.  r.  Mc- 
CUKtoek,  S09 

9.  A  decree  aeainst  an  in£uit  defendant,  with- 
out proof,  Is  erroneous. —XVieer  ei  ml,  y. 
Driver,  286 

10.  Duplicity  in  pleading  is  &tal  in  equi^  as 
well  as  at  law.  IM. 

11.  Two  distinct  pleas  in  bar  are  not  allowed 
inequity.  Ibid. 

12.  A.  and  otiiers  obtained  judgments  at  law 
asainst  B.,  who  was  the  owner  of  a  tract 
of  land,  but  had  no  other  property  subject 
to  execution.  Held,  that  a  bill  would  lie  on 
behalf  of  the  jndgment-plaintiffs  to  remove 
a  dond  from  the  title.— Z^dyord  et  al,  y. 
Cki^etaL,  820 

19.  A  bill  in  equity  ought  not  to  be  dismissed 
for  the  want  of  proper  parties.— Dent  y.  Mc- 
(^%  et  aL,  391 

14.  Bill  in  chanoety  under  the  B.  S.  1843. 
Some  of  the  defendants  were  notified  of  the 
pendencT  of  the  suit,  as  non-residents,  by 
publication,  and  a  decree  was  taken  against 
them  by  defiuilt.  No  affidayit  of  their  non- 
residence  was  made.  A  guardian  ad  Utem 
was  appointed  for  otiier  defendants,  who 
were  i^nors,  and  a  decree  was  taken  against 
them;  bat  it  was  not  shown  that  they  had 
any  notice  of  tiie  suit,  by  service  of  process 
or  otherwise.  Held,  that  the  Court  had  not 
aoanired  jurisdiction  of  the  persons  of  the 
defendants  mentioned,  and  mat  the  decree 
against  them  was,  consequently,  errone- 
oxu.'^Peoplee  et  al,  y.  Stanley,  410 

16.  A  Court  of  equity  can  not  appropriate 
choses  in  action  of  a  debtor  to  the  payment 
of  a  demand  of  a  creditor.  Rid, 

16.  Error  in  matter  of  form,  although  apparent 
on  the  fooe  of  a  decree,  is  not  a  sufficient 
ground  for  reyersing  it.— Foote  st  al,  y.  Le- 
favour  et  al,  478 


17.  Hie  record  of  a  suit  hi  dianeeiy  stated 
tiiat  the  canse  was  set  down  for  heaitof 
upon  bill,  answers  and  depositions.  A  wi^ 
ting  under  seal  upon  wiiich  the  bill  was 
founded  was  copied  in  the  bill  and  also 
made  an  exhibit.  The  record  also  showed 
that  it  had  been  proved.  Bdd,  that  the 
omission  to  state  that  the  cause  was  set 
down  on  die  exhibit  as  well  as  the  bill,  &e., 
was  a  mere  omission  in  a  matter  of  form. 

Ibid. 

CHOSES  IN  ACTION, 
<Siee  CsAircBRT,  4, 15. 

CLEBK  OF  THE  CIBCUIT  COUBT. 

See  CoirBTiTUTioKA.L  Law,  7, 8. 

COLOB  OP  TITLE. 
See  VaHDon  jlxd  Funoffssnn,  4  to  8. 

CONFESSION  OF  JUDGMENT. 

A  power  of  attorney  purported  to  authorise  a 
oonfossion  of  judgment  in  the  Circuit  Court, 
in  &yor  of  the  payee,  "for  the  amount  of  tibe 
principal  and  mterest  that"  might  "be  due 
on  four  certain  promissory  notes  giyen  by" 
the  debtor.  A  judgment  was  taken  by  oon- 
fossion of  the  attorney,  for  a  sum  which,  the 
record  stated,  was  tne  full  amount  of  the 
principal  and  interest  due,  al  the  taking  of 
judgment,  on  the  four  notes  specified  in  &e 
warrant;  but  the  notes  were  not  shown,  by 
any  extrinsic  testimony,  to  be  the  same  notes 
tiierein  referred  to.  The  defendant  haying 
taken  an  appeal,  the  derk  certified  in  the 
transcript  that  four  notes,  which  he  copied 
therefai,  were  placed  on  file  in  his  office  when 
the  warrant  was  filed,  and  that  upon  them 
the  judgment  was  rendered. 

Mdd,  that  the  warrant  did  not  sufficiently 
identify  the  notes  to  athorixe  the  iudgment. 

Held,  also,  tiiat  the  certificate  of  the  clerk, 
in  relation  to  the  filing  of  the  notes  and  that 
the  judgment  was  rendered  thereon,  was  no 
part  of  the  record. 

Held,  also,  that  the  defect  in  the  proceed- 
ings was  not  cured  by  s.  580,  p.  162,  2  B. 
S.  1852.— F«kA  y.  Pierce,  48 

CON8IDEBATION. 

See  CoKTnACT  ik  bsstbaiitt  of  T&abb,  4. 
Fabbnt  AMD  Child,  6.    Fromisb.    Stjlt^ 

UTB  OF  FbAUDS,  5. 

1.  If  A,,  being  indebted  to  B.,  puts  in  the 
hands  of  C.  promissory  notes,  or  other  secu- 
rities, widi  a  request  that  C,  shidl  defiyer 
them,  or  pay  the  proceeds  therEK)f,  or  a  sum 
of  money  less  than  the  yalne  thereof,  as  the 
case  may  be,  to  B,,  and  C,  promises  B.  that 
he  will  do  so,  the  promise  is  founded  upon 
a  consideration. — Miller  y.  UfOon,  53 
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2.  A  release  of  dower  by  the  wiA)  in  the  con- 
yeyaDce  of  the  hosbaad's  real  estate,  is  a 
vainable  consideration,  and  the  sum  to  be 
paid  for  it  may  be  secni^  to  the  wife  throogh 
a  tnistee,  if  the  parties  so  agree. — Hade  et  al. 
T.  Plwnmer  et  at.,  121 

8.  The  payment  of  interest  in  advance  is  a 
soffident  consideration  to  support  an  agree- 
ment for  fhrther  forbearance.^-Z>icit8r80ii  et 
al.  T.  TYie  Board  of  Comm'n,  4rc.,  et  al,,  128 

CONSTITUTIONAL  LAW. 


See  Ck>UBT,  Circuit. 
Towns,  I. 


Opvicsr. 


1.  A  statute  reooiring  gratuitoos  services  from 
the  legal  profession,  or  other  particular  class 
of  citizens,  in  effect  imposes  a  tax  upon  them, 
and  is  in  violation  of  the  requirement  in  the 
constitntiott,  which  provides  for  a  uniform 
and  equal  rate  of  assessment  and  taxation 
upon  all  citizens. — Webb  r.  Baird,  13 

2.  Section  9,  pp.  51,  52,  of  the  acts  of  1853, 
which  professes  to  amend  sec.  109,  p.  273, 
2  B.  S.  1852,  is  unconstitutional,  for  not  set- 
ting forth  the  latter  section  at  fiill  length. — 
Royers  v.  The  State^  31 

3.  The  school  law  of  1852,  so  ^  as  it  diverts 
the  proceeds  of  the  sale  of  the  sixteenth  sec- 
tion in  the  several  congressional  townships 
from  the  use  of  schook  in  such  townships 
respectively  to  the  use  of  the  school  system 
of  the  state  at  largo,  is  in  contravention  of 
section  7  of  article  8  of  tiie  constitution. — 
The  State  v.  Spnngjidd  Toumekip,  fx.,      83 

4.  The  city  of  Richmimd  was  incorporated  by 
an  act  approved  February  24, 1840,  the  15th 
soction  of  which  gave  tiie  mayor,  in  dvil 
and  criminal  cases,  the  jurisdiction  of  a  jus- 
tice of  the  peace,  and  the  46th  section  of 
which  provided  for  the  reeovery  of  a  penalty 
for  the  violation  of  any  ordinance,  by-law  or 
police  regulation,  in  an  action  of  debt.  This 
act  was  amended  by  an  act  of  1851,  whidi 
declares  the  sale  of  spirituous  liquors  in  any 
quantity  in  said  dty,  except  for  the  necessar 
TV  uses  in  the  arts,  &c.,  to  be  unlawfril;  and 
the  common  council  is  authorized  to  carry 
out  tiie  provisions  of  said  act,  and  to  provide 
for  the  recovery  of  a  penalty  not  exceeding, 
&c,  for  any  offence.  The  second  section 
gave  the  mayor  exdusive  jurisdiction  of  all 
offences  committed  tmder  said  act  and  the 
by-laws  passed  in  pursuance  thereof,  tiie 
penalties  for  which  were  to  be  recovered  in 
the  manner  provided  in  the  act  of  incorpora- 
tion. The  common  council  passed  an  ordi- 
nance, pursuant  to  the  provisions  of  said  act, 
giving  a  penalty  not  exceeding,  Ac.,  for 
each  offence,  to  be  recovered  in  the  manner 
prescribed  by  the  charter.  Held,  that  the 
action  for  the  penalty  for  seUing  spirituous 
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liquor,  excq>t,  &c,  under  the  amendatory 
statute,  was  a  dvil  suit,  and  not  a  criminal 
prosecution,  and,  consequently,  was  not  a 
W  to  a  prosecution  by  the  state  for  the 
same  tLCt.'—Levy  v.  The  State,  281 

6.  A  party  can  not  be  punished  twice  for  the 
same  act,  under  the  same  jurisdiction ;  but 
he  may  under  different  iurisdictions;  as  for 
an  act  in  violation  of  me  charter  of  a  dty 
and  a  penal  law  of  the  state. — Ambroee  v. 
The  State,  351 

6.  It  is  no  objection  to  an  indictment  for  an 
offence  agamst  a  statute  of  a  state,  that  the 
defendant  is  liable  to  punishment,  for  the 
same  act,  under  a  law  of  the  United  States. — 
The  State  v.  Moore,  436 

7.  A  clerk  of  the  Circuit  Court  elected  to  sup- 
ply a  vacancy,  under  the  constitution  of 
1851,  holds  his  office  for  the  fUl  term  of 
four  yean  from  the  period  of  his  election. — 
The  Governor  v.  NAon,  496 

8.  Section  7,  of  chapter  115,  I  B.  S.  1852, 
p.  512,  so  far  as  it  assumes  to  regulate  or 
abridge  the  term  of  office  of  persons  elected 
to  the  office  of  clerii  of  the  Circuit  Court, 
where  vacandes  have  occurred,  is  in  con- 
flict with  the  provisions  of  the  constitution 
on  that  subject,  and  void.  Ibid, 

9.  So  much  of  the  act  '<  to  prohibit  the  man- 
ufacture and  sale  of  spirituous  and  intoxi- 
cating liauon,"  Ac.,  improved  February  16, 
1855,  as  IS  prohibitory  of  the  right  to  man- 
ufacture such  liquors,  and  alro  so  much 
thereof  as  relates  to  the  establishment  of 
agencies  and  the  appointment  of  agents  to 
sdl  such  liquors,  is  unconstitutional  and 
void.— jBeebe  v.  The  State,  501 

CONTEMPT. 

1.  An  appeal  can  not  be  taken  from  the  judg- 
ment of  a  Court  imposing  a  penalty  for  a 
contempt,  unless  the  appeal  is  speciailly  au- 
thorized by  statute. — Uunter  v.  T%e  SState, 

423 

2.  There  is  no  statute  in  force  in  this  state 
which  allows  an  appeal  in  such  cases,  unleas. 
possibly,  a  statute  in  relation  to  an  appeal 
oy  attorneys ;  and  that  seems  not  to  be  m  ex- 
istence. Ibid. 

8.  &iii&fe,  that,  in  the  absence  of  any  statutory 
provision,  the  modes  of  redressing  the  par- 
ties' own  wrongs  and  punishing  the  inflictors 
of  tliem,  in  eases  of  contempt  are,  1.  By 
habeas  corpus,  in  which  a  vmd  commitment 
for  a  contempt  will  be  disregarded,  and  the 
party  discharaed  from  custody.  2.  By  im- 
peachment orthe  judges  wrongfully exerds- 
mg  the  power.  3.  rerfaaps  by  dvil  suit 
against  mose  concerned  m  inflicting  the 
wrong.  Ibid, 
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CONTDOJANCB. 

I.  The  Btatate  in  regard  to  contiimajioM  in 
dyil  cues  does  not  appij  to  state  prosecn- 
i  T.  Flemont, 


tions.— rAe  State  ^ 
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2.  The  state,  in  criminal  prosecotions,  heinc 
represented  by  an  officer  who  is  not  cogn^ 
zant  of  the  facts,  it  rarelj  occnrs  that  he  can 
make  the  affidarit  for  a  continnanoe  required 
in  ciyil  causes ;  hat  still  some  dili^nce  most 
be  nsed  to  prepaie  for  a  trial.  The  matter 
is  left  yerj  much  to  the  discretion  of  the 
Conrt,  whose  duty  it  is,  on  the  one  hand,  to 
see  that  the  laws  are  property  executed 
against  offenders,  and,  on  die  other,  that 
thejr  haye  a  trial  without  unnecessary  delay. 

Ibid. 

3.  Bill  to  foreclose  a  mortgage.  The  defend- 
ant haying  pleaded  certain  matters  in  de- 
fence, the  cause  was  contmued  in  order  to 
take  depositions.  At  the  next  term  the  de- 
fBudant  moTOd  for  another  continuance,  upon 
his  affidavit  alleging  that  notice  was  given 
by  him  for  taking  depositions  at  M.,  &c.; 
that  the  parties  attended,  when  the  plaintiff 
proposed  to  examine  two  witnesses  nrst,  the 
defendant  waiving  notice,  and  tiiat  after- 
wards those  of  the  defendant  should  be  ex- 
amined, to  which  arrangement  he  assented, 
fully  understanding  that  he  was  to  have  an 
opportunity  to  exemine  his  witnesses  after- 
wards; that  the  plaintiff's  witnesses  were 
examined,  consuming  most  of  the  allotted 
time;  that  one  witness  was  examined  for 
the  defendant,  when  the  hour  of  four  arrived 
and  the  plaintiff  reftued  to  proceed  further 
in  taking  depositions;  that  the  officer  who 
was  taking  tne  depositions  decided  tiiat  he 
eould  not  proceed  without  the  consent  of  the 
parties;  that  the  plaintiff  immediately  left 
the  town,  and  he  had  not  time  to  serve  him 
^th  another  notice  and  take  the  depositions 
before  the  term;  that  he  then  had  witnesses 
ready  to  be  examined,  by  whom  he  expected 
to  prove  most  of  the  matters  alleged  m  his 
answer  by  way  of  defonce,  and  that  the  affi- 
davit was  not  made  for  delay,  &c.  Hdd, 
that,  under  the  circumstances,  tiie  defendant 
had  a  right  to  a  continuanoe. — Kenton  v. 
Spencer,  321 

4.  The  prisoner,  indicted  for  arson  in  the  Ma- 
rion Cfircuit  Court,  applied  for  a  continnanoe 
of  the  cause,  to  procure  the  testimony  of  a 
witness  residing  in  Oneinnati  to  his  good 
character.  Twenty-one  days  had  elapsed 
between  the  period  of  the  prisoner's  arrest 
under  the  indictment  and  the  application  for 
the  continnanoe,  and  he  had  meanwhile 
made  no  effort  to  obtain  the  testimony. 
There  is  a  communication,  twice  a  day,  l)e- 
tween  Indianapolis,  the  county-seat  of  Ma- 
rion county,  and  Cincinnati,  by  railroad. 
Hdd,  that  the  application  was  property  re- 
fused.—AfurTiAy  v.  JTie  State,  490 


CONTRACT. 

SeeBAlhMEKT,  CONSIDKHATION,  1, 3.  CON- 
TRACT IN  BS8TBAINT  OF  TbaDB.  EARN- 
EST MoNXT.    Fraud,  1.    Infant,  5.    Pa- 

RBNT  AND  ChILD,  1,  5,  6.     PRINCIPAL  AND 

SuRRTT.  Promibr.  Bailroad  Compa- 
NT,  IS,  IS.  Schools,  1,  5.  Statvtr  or 
Fraitds,  S  to  5.  Vendor  and  Pitrcba- 
SRR,a  8,8,11. 

1.  An  instrument  under  seal  can  not  be  di»- 
chaiged  by  a  mere  parol  agreement;  but 
whore  the  agreement  is  executed,  the  act, 
coupled  with  the  agreement,  is  sufficient  to 
discharge  the  obligation.«DiidberKm  et  at,  t. 
T%e  B<Ktrd  of  Oomminumers,  frc.,  et  oL,    128 

8.  A,  and  B.  covenanted  with  C.  and  2).  to 
furnish  to  the  latter,  at  their  distillery,  &c., 
a  specified  quantity  of  slop,  &c,  during,  &c., 
ana  also  to  furnish  "good  and  sufficient 
pens,  and  keep  them  in  repur,  for  feeding 
all  the  hogs"  that  the  covenantees  might  wish 
to  feed  on  the  slop  so  to  be  furnished  by  the 
covenantors.  In  a  suit  against  tiie  cove- 
nantors for  not  keeping  the  pens  in  repair  as 
stipulated,  tiiey  asked  the  Court  to  instruct 
the  jury  that  they  were  only  bound  to  keep 
the  pens  in  "onunary  repair."  Hdd,  that 
the  instruction  was  correctiy  refused. — Mor- 
gan et  al.  V.  Stevenson  et  aL,  169 

3.  A  contract  which  contravenes  the  provi- 
sions of  a  statute  is  a  nullity. — The  State 
Bank  v.  OoquiUard,  232 

4.  Suit  by  a  &ther  for  the  seduction  of  his 
daughter.  The  second  paragraph  of  the  an- 
swer alleged,  that  the  daughter  was  not,  at. 
&c.,  the  plaintiff's  servant,  but  owed  and 
was  tiien  rendering  service  to  ^e  defendant, 
as  his  i^prentice,  by  virtue  of  a  written 
agreement,  dated  January  31,  1845.  The 
agreement,  which  was  signed  by  tiie  plaintiff 
and  defendant,  but  was  without  seal  and 
without  adtnowledgment,  was  set  out  in  full. 
It  stipulated  that  the  daughter,  then  nine 
years  old,  should  be  bound  to  the  defendant, 
as  his  apprentice,  to  leain  the  duties  of 
housekeepmg,  for  nine  yous  from  the  16th 
of  Man^,  1844.  In  consideration  of  which 
tiie  defendant  agreed  to  give  the  daughter  a 
year's  schooling,  and  at  the  expiration  of 
the  term,  to  give  her  certain  spedned  articles 
of  household  furniture.  The  answer  further 
aUeced  that  said  agreement  had  not  expired 
at  the  time  of  the  seduction,  nor  at  the  oirth 
of  the  child;  that  at  the  time  the  child  was 
bom,  the  daughter  was  living  with  the  de- 
fendant, as  his  servant,  and  mat  afterwards 
the  contract  was  canceled  by  the  mutual 
consent  of  the  parties. 

Hdd,  that  the  instrument  was  not  binding 
as  an  indenture  of  apprenticeship,  under  the 
R.  S.  1843. 

Hdd,  also,  that  the  instrument  did  not 
give  the  defendant  a  right  to  control  the 
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daughter's  person,  nor  to  compel  her  re- 
torn. 

EM,  also,  that  the  agreement  operated 
merely  as  a  license  to  the  daughter  to  appro- 
priate her  time  and  wages  to  her  own  ase, 
until  she  was  eighteen  yean  old;  and  that  it 
was  competent  for  the  father  to  revoke  the 
license,  and  reclaim  her  person  at  pleasnre, 
heing  answerable  to  the  defendant  for  a 
breach  of  the  agreement,  if  she  was  taken 
away  withont  jost  cause. 

Meld,  also,  therefore,  that  the  paragraph 
was  insufficient  on  demurrer. — Bolton  y.  Mil- 
ler,  262 

5.  Allegations  that  at  the  time  of  the  execu- 
tion of  a  written  contract  for  the  sale  of  the 
vendor's  interest  in  the  joint  property  of 
himself  and  the  purchaser,  the  vendor  was 
dangerously  sick;  that  the  purchaser  insist- 
ed upon  purchasing  his  interest;  that,  being 
in  a  low  and  weak  state,  he  signed  the  con- 
tract of  sale;  that  it  was  mi^e  in  view  of 
his  approaching  death;  and  that  he  had  re- 
covered, furnish  no  ground  for  setting  aside 
such  contract,  no  unconscientious  advantage 
appearing  to  have  been  taken,  and  no  fraud 
bemg  alleged. — Wallaee  et  id.  v.  McVey, 

300 

6.  A  parol  condition  made  at  the  time  of  such 
contract,  that  if  the  vendor  recovered  it 
should  be  set  aside,  is  void.  Ibid, 

7.  A  vendor  seeking  to  rescind  a  contract  of 
sale,  must  offer  to  return  the  consideration 
received.  Ibid. 

8.  Assumpsit  by  an  infant  npon  a  special  con- 
tract, whereby  she  agreed  to  work  for  the 
defendant  for  a  term  specified,  and  he  agreed 
to  iitmish  her  board,  clothing,  &c.,  ana  also 
to  furnish  her  a  cow,  a  bed,  &c.,  in  conside- 
ration of  such  service.  Averment,  that  the 
plaintiff  faithfully  performed  her  part  of  the 
contract,  but  that  me  defendant  wnolly  failed 
to  board  and  clothe  her  properly,  or  to  de- 
liver the  articles  of  property,  or  any  of  them. 
There  was  also  a  common  count  for  work 
and  labor.  The  evidence  did  not  appear  in 
the  record.  The  Court  instructed  the  jury 
that  they  should  take  into  consideration  the 
value  of  such  a  home  as  the  plaintiff  had  en- 
joyed, &c.;  her  opportunity  of  acquiring  in- 
struction from  the  defendant's  wiie  in  mat- 
ters of  housekeeping;  and  the  advantages 
resulting  to  her  from  a  residence  in  a  respec- 
table family.  Held,  that  these  instructions 
were  wrong. — Murray  v.  Fry,  371 

9.  Action  upon  a  written  agreement,  wherebv 
the  defendants  agreed  to  sell  to  the  plaintiffs 
their  entire  crop  of  com,  at  40  cents  per 
bushel,  to  be  measured  b^  the  two-foot 
gauge,  at  the  rate  of  two  cubic  feet  per  bush- 
el; which  measurement  was  to  oe  final, 
whether  the  same  should  exceed  or  fiall  short 
of  the  statute  weight.  The  complamt  stated 
that,  prior  to  the  date  of  the  agreement,  the 


defendants,  with  intent  to  defraud  any  per- 
son who  might  purchase  the  com,  had  placed  '  , 
large  quantities  of  rails  and  other  substances 
amongst  it,  so  as  not  only  to  conceal  the 
same,  t>ut  to  form  large  cavities,  and  increase 
the  apparent  bulk  of  the  com ;  that  while 
the  com  was  in  this  condition,  it  was  ganged 
to  the  plaintiffs  and  received  by  them,  in  ig- 
norance of  the  fraud,  &c.;  at,  &c,  (stating 
the  number  of  bushels  and  the  excess  thereof 
over  the  real  quantity).  Issues  of  fact,  &c., 
trial  by  jury,  and  verdict  and  judgment  for 
the  plaintiffs.  The  evidence  was  not  set  out 
in  die  record.  The  Court  instracted  the 
jury,  that  if,  on  account  of  the  fraud  of  the 
defendants,  the  quantities  of  foreign  sub- 
stances placed  among  the  com,  and  the 
plaintiffs^  loss,  could  not  be  precisely  ascer- 
tained, the  jury  might  regard  the  difference 
between  the  ganged  measure  and  the  weights, 
and  all  other  fei^  in  evidence  bearing  npon 
the  question  of  amount,  &c. 

neUt,  that  the  instractions  must  be  pre- 
sumed to  have  been  applicable  to  the  evi- 
dence. 

Hdd^jAao,  that  the  instractionB  were  coi^ 
rect— FFo*  et  al.  v.  Bradley  et  al.,  394 

CONTRACT  IN  RESTRAINT  OP 
TRADE. 

.  A.,B»  and  C,  being  engaced  in  the  sale  of 
agricultural  implements  m  Richnumd,  as 
partners,  purchased  the  stock  of  D.  and  E., 
who  were  engaged  in  the  same  business  in 
that  place,  the  latter  aareeing  in  writing,  in 
consideration  of  350  dollars  paid  to  them, 
not  to  resume  siud  business  m  said  place. 
A.  afterwards  purchased  the  interest  of  B. 
and  C.  in  the  firm.  Z>.  and  E.  took  in  an- 
other partner  into  their  firm  and  resumed 
their  trade  in  agricultural  implements  in  said 
place.  A,  then  filed  in  ihe  Court  of  Com- 
mon Fleas  a  complaint  to  enjoin  D.  and  E.. 
from  prosecuting  said  business  in  said  place. 

Hdd,  that  the  Court  of  Common  Fleai 
hadjuiisdiction  of  the  canse. 

£&c4  also,  that  B,  and  C.  were  not  neces- 
sarv  co-plaintiffs. 

R(dd,  also,  that  the  circumstance  that  D. 
and  E,  took  in  another  partner  did  not  aur 
thorize  them  to  resume  said  business. 

Held,  also,  that  the  restraint  imposed  by 
said  agreement  was  reasonable  ana  valid.-^ 
Becad  et  al.  v.  Dennis,  200 

.  A  contract  in  general  restraint  of  trade  is 
void;  and  no  contract  in  restraint  is  implied 
from  the  mere  sale  of  the  good-will  of  a 
business.  Ilnd^ 

.  A  contract  restraining  a  party  from  trading 
within  limits  that  may,  by  the  Court,  be  ad- 
judged reasonable  and  not  injurious  to  the 
public,  is  valid.  Ibid. 

.  Such  a  contract,  like  other  contracts,  nrast 
be  supported  by  a  consideration;  bat  the 
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pftrtlefl  mmj  agree  upon  irbu  it  ihaU  be,  so 
that  it  is  legu;  ana  the  mere  purcbaie  of 
the  Bto<^  in  trade  of  a  party,  is  a  sniBdent 
consideration  for  an  agreement  of  the  latter 
to  abstain  from  carrying  on  the  particular 
trade  in  tiie  place  where  the  purchaser  is  to 
engage  in  it.  Rid. 

5.  Where  the  stfptdations  in  a  contract  in  re- 
straint of  trade  are  dirisible,  and  a  part  im- 
pose a  reasonable  and  a  psrt  unreasonable 
restraints,  Courts  will  gtTe  effect  to  the 
former  and  not  to  tibe  latter.  Rid, 

6.  Remedies  for  the  infKngement  of  such  con- 
tracts exist  at  law  as  well  as  in  chancery. 

Rtd. 

7.  An  injunction  wiU  lie  to  restrain  the  riolap 
tion  of  such  agreements.  Rid. 

CONVEYANCB. 

Sm  EacBOW.    Fraudulbkt  Contbtahcb. 

VximoH  AXi>  PuBCHAamn. 

CORPORATION. 

'See  Bill  ov  Exchavob.    Railboad  Com- 

VABT.    Schools,  6.    Towva. 

COSTS. 

1 .  Petition  for  the  allowance  of  a  daim  against 
a  testator's  estate.  Answer  by  the  executors 
denying  the  Talidity  of  the  dttm.  Trial,  and 
jud^ent  for  the  claimant,  and  for  costs 
against  the  executors  de  boiuM  pn^niie.  The 
entry  was  afterwards  asMaded  so  as  to  pro- 
Tide  that  tiie  costs  should  be  leTied  out  of 
the  assets  of  Hie  testator  in  the  hands  of  the 
executors  to  be  administered,  if  he  had  so 
much,  but  if  he  had  not,  then  to  be  levied 
out  of  the  executors'  own  goods. 

Hdd,  that  the  judgment  for  costs,  as  first 
entered,  was  erroneous. 

Held,  also,  that  the  judgment  for  costs,  as 
amended,  was  proper. — Crane  et  al*  r.  Hop- 
kins, 44 

2.  Where  persons  are  improperiy  made  defend- 
ants to  a  bill,  and  no  decree  u  taken  against 
tiiem,  the  complainant  should  be  taxed  with 
the  costs  occasioned  by  their  being  parties.-^ 
English  et  cd.  t.  Roche  et  a/.,  62 

3.  A  railroad  act  provided  for  an  appeal  fVom 
the  judgment  of  a  justice  of  the  peace,  on  an 
assessment  of  dainages  for  lana  taken,  &c., 
"as  in  other  cases."  iSeU,  that  by  reducing 
the  plaintiff's  judgment  five  dollaxs  or  more 
on  the  i^PP^»  the  apnellant  was  entitled  to 
costs. — tne  Indicma  Central  BaHwatf  Co.  v. 
Atkinson,  149 

4.  A  judgment  having  been  rendered  by  a  jus- 
tice of  the  peace  for  the  plaintiff,  the  defend- 
ant brought  the  proceedings  before  the  Cir- 
cuit Court  by  certiorari,  and  the  judgment 
having  been  reversed,  the  Circuit  Court  tried 
the  cause,  and  reduced  the  plaintiiTs  judg- 
ment more  than  five  dollars.    Held,  under 


the  R.  8. 1843,  that  the  defendant  was  enti- 
tled to  judgment  for  the  costs  before  the  jus- 
tice and  in  the  Circuit  Court — Chance  v. 
Haley,  367 

5.  An  appeal  was  taken  firom  the  judgment  of 
a  justice  of  the  peace  to  the  Circuit  Court,  in 
which  die  defenoant  made  a  mateiial  amend- 
ment of  his  defence.  The  plaintiff  was  an 
infant,  and  her  next  ftiend  oeing  unwilling 
to  continue  liable  for  the  costs,  was  dis- 
charged, and  she  was  allowed  to  prosecute^ 
by  another,  as  a  poor  person.  The  judg- 
ment was  reduced  in  the  Circuit  Court  BK>re 
tiian  five  dollars.  The  costs  of  the  suit  up 
to  the  time  of  the  disdiaige  of  tiie  first  next 
friend,  indnding  the  costs  of  said  amend- 
ment, were  taxd  against  him.  HeU  under 
the  R.  8. 1843,  that  this  was  wrong.— ificr. 
ray  V.  F)y,  371 

COURT,  CIRCTJIT. 

The  Circnit  Courts  under  the  constitution  of 
1851  were  a  continuation,  in  a  somewhat 
modified  form,  of  the  Circuit  Courts  under 
the  constitution  of  1 816.  Suits  in  them  were 
not  abated  by  the  constitution  of  1851 ;  and 
the  former  Laws  regulating  the  practice  were 
continued  in  force  until  dianged  by  legislar 
tion  under  tbid  latter  oonstitation,  and  gor- 
emed  the  practice  of  the  existing  Circuit 
Courts.— /£m  v.  Tike  LafajfelU,  fc.,  BaUroad 
Company,  297 

COURT  OF  COMMON  PLEAS. 

See  Afpbal,  3.  Coktbagt  nr  Rbstbaixt 
OF  Tbadb,  1.    Habbas  CoBPira.    Jubis- 

DICTION,  4.     StATUTBS,  1. 

Information,  in  the  Court  of  Common  Pleas, 
against  A.,  for  retaiHns  spirituous  liquor 
vdthout  license.  Plea,  liat  die  oflence  was 
committed  before  the  oiganisation  of  said 
Court,  and  before  theR.  8. 1859  took  effect; 
and  that,  hence,  the  Court  had  no  jurisdic- 
tion thereof,  bemurrer  to  tiie  plea  over- 
ruled, and  the  defendant  discharged.  The 
state  prosecuted  an  appeal  to  the  Supreme 
Court 

Held,  that  an  appeal  was  maintainable. 

Held,  also,  that  the  plea  was  suffident — 
7U  Slate  T.  Daify,  9 

COURT,  PROBATE. 
See  ExBCUTOBS  Ain>  ABicniisTBATOBa,  1. 

IXWAJKT,  4.     JuBI8I>IGTIOB,  1  to  3. 

COURT,  SUPREME. 

See  AicBirDifBHT,  S.  Bill  or  £xcbptiom8. 
LrsTBUCTioirs,  2, 3.  Nbw  Tbial.  Pbac- 
TICB,  1  to  3,  16, 17. 

1.  Points  raised  by  the  record  may  be  txeated 
as  having  been  waived  by  the  appeUant,  un- 
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der  a  rale  of  the  Supreme  Court,  by  a  no^- 
lect  to  file  a  hnet—Bames  d  al,  t.  McAlUhf, 

71 

8.  The  rule  requiring  printed  briefs  in  the  Su- 
preme Court  was  f^opted  in  May,  1858,  and 
took  effect  at  the  Abvemier  term,  1853.  This 
caiue  was  snbmitted  in  May,  1854,  and  the 
j^Entiff  in  error  filed  a  written  brief  onlj. 
ffeld,  that  all  errors  were  thereby  waived. — 
Pate  Y  HuU,  285 

a.  A  canse  was  snbmitted  after  May  28, 1853, 
and  before  the  statute  dispensing  with  print- 
ed briefi}  was  enacted,  on  a  general  assign- 
ment of  errors,  without  brief.  Held,  l£at 
the  failure  to  specify  any  error  was  a  tadt 
admission  that  none  existed. — Reno  t.  TTte 
State,  308 

4.  Rule  30  of  the  Supreme  Court  does  not  ap- 
ply to  cases  tried  before  June  I,  1853. — 
McClure  y.  Pursdl,  330 

COVENANT. 

See  VsNDOB  akd  Puschabxb,  10. 

CRIMINAL  LAW. 
See  COK6TITI7TIOKA.L  Law,  4  to  6,  9.    CON- 

TINUANGB,  1,  2,  4.  InDIGTMBITT.  IbFOB- 
XATIOK.     MlSDEMBABOB.     VbBBICT,  4,  5. 

Wabash  abd  Ebib  Cabal.  Witkbbs,  6, 7 . 

1.  Ignorance  of  the  law  wiU  not  excuse  a  man 
from  punishment  on  a  criminal  accusation. 
—  IFtneAart  t.  The  State,  30 

2.  The  Court  is  char^  with  the  duty  of  giy- 
ing  the  law  to  the  jury  in  criminal  as  well 
as  in  dyH  cases,  though  in  the  former  the 
jury  are  ^e  judges  of  me  law  and  the  fact. 
-^Murphy  T.  The  State,  490 

3.  It  is  not  error  for  the  Court,  on  tiie  trial  of 
a  criminal  prosecution,  to  refuse  to  permit 
counsel  to  read  from  law  books  in  their  ai^ 
gument  to  the  jury.  Ibid, 

4.  After  the  conviction  of  a  prisoner  for  arson, 
in  setting  fire  to  a  bulldii^  in  IndianapdUB, 
he  moved  for  a  new  trial,  to  enable  hmi  to 
prove  an  aUbi  by  one  A,,  who  had  not  been 
examined  as  a  witness.  The  affidavit  stated 
that  the  prisoner  had  slept  with  A,,  on  the 
night  the  building  was  burned,  in  Indiana^ 
puie,  &c.  It  admitted  that  the  prisoner  re- 
membered the  fiu^t  distinctly  before  the  trial, 
but  alleged  that  he  had  forgotten  A*e  name, 
and  ha<^  therefore,  made  no  effort  to  obtain 
his  testimony.  Held,  that  the  Court  cor- 
rectly ovenruled  the  motion.  Itid, 


DAM. 

See  W1TBB88,  1. 

1.  Where  an  individual  constructs  a  dam  so  as 
flow  back  water  upon  die  land  of  anodier,  it 


is  a  presumption  of  law  that  &e  act  is  a 
damage,  ana  no  special  damage  need  be 
proved. — Cory  v.  Sdeox,  39 

2.  This  presumption  applies,  in  this  state,  w^ 
well  to  mill-dams  as  others.  Ibid. 

3.  An  obstruction  caused  by  the  back  flowagc 
firom  a  dam,  need  not  be  continuous  to  au- 
thorise an  action.  Ibid. 

4.  Proceeding  by  A.  against  B,  to  enjoin  B. 
firom  obstructing  the  flow  of  the  water  of  a 
stream  to  A  .'a  niUl,  by  the  manner  of  erecting 
and  maintaining  a  dam  above  it.  The  com- 
plaint stated  that  for,  &c.,  the  plaintiff  had 
been  the  owner  of  a  mill,  &c.,  propelled  by 
water  on  his  own  land ;  averred  the  recovery 
of  a  judgment  against  B,  for  such  obstruc- 
tion; that  the  &fendant  still  kept  up  the 
dam,  &c. ;  and  that  A.'s  mill  had  thereby 
been  rendered  valueless.  Hdd,  that  the  com- 
plaint was  not  defective  for  omitting  to  show 
that  the  obstruction  of  the  water  was  unnec- 
essary to  B.in  the  fair  and  reasonable  use 
of  the  stream. — DSlinff  v.  Murray,  324 

DAMAGES. 
See  COBTBACT,  2,  8,  9.     Evidbncb,  2,   16. 
Lafatettb  abd  Ikdiabapolib  Railroad 

COMPABT.  PlBADIBO,  33  to  35.  RbCOUF- 
VBBT.     BePLBVIB,  9,  10.     TbOVXB. 

DEFAULT. 
See  Pbacticb,  3  to  5. 

DEMAND. 

See  Bill  of  Exchabob.     Guabdiab  abd 
Wabd,  6.    Rbflbvib,  7.    Tihb,  2. 

DESCRIPTION. 
iSee  Fobbolosubb,  2.    Mobtoaob,  3. 

DISTRESS. 

1.  The  levy  of  a  distress  warrant  constitutes 
of  itself  a  distraint. — Smith  v.  Downing,  374 

2.  If,  under  the  R.  S.  1843,  a  chattel  was 
levied  upon  by  a  distress  for  rent,  when  no 
rent  was  due,  the  owner  was  entitled  to  re- 
cover from  tiie  distrainor  double  the  value 
of  the  chattel,  though  he  had  regained  the 
possession.  Ibid. 

3.  Action  under  s.  220,  p.  830,  R.  S.  1843,  to 
recover  double  the  value  of  a  distress. 

Held,  that  the  averment  that  no  rent  mn 
due  was  of  the  substance  of  the  declaration. 

Held,  also,  that  the  burden  of  proving  that 
averment  was  on  the  plaintiff.  Ibid. 

4.  Plenary  proof  of  a  negative  averment  is  not, 
in  such  a  case,  necessary ;  it  beins  sufficient 
to  adduce  sudi  evidence,  as,  in  the  absence 
of  counter  evidence,  affords  ground  for  pre- 
suming the  averment  to  be  true.  Rid. 
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DIVORCE. 
See  DowsB,  9,  5. 


1.  The  Court  has  no  aathoritj^,  in  graatinf; « 
dirorce  to  a  wife,  to  set  off  to  her  any  part 
of  the  real  estate  of  her  hnshand. — nice  t. 
Rice,  100 

i.  Alimony  can  only  be  allowed  to  the  wife 
in  money.  Ibid. 

3.  A  snit  for  a  diyorce,  on  behalf  of  the  wife, 
was  submitted  for  trial  to  a  jury,  who,  by 
their  yerdict,  fonnd  that  the  plaintiff  was  en- 
titled to  a  dlTorce,  and  also  ascertained  tlie 
▼aloe  of  the  hosband's  real  estate,  and  set 
off  a  third  of  sach  real  estate  to  the  wife. 
Judgment  accordingly.  The  Supreme  Court 
reversed  the  judgment  below  setting  off  to 
the  wife  a  third  of  the  real  estate,  but  in- 
structed the  Court  below,  under  ss.  569  and 
570,  2  R.  S.  1853,  p.  161,  to  render  a  judg- 
ment against  the  husband,  Instead  thereof, 
to  the  amount  of  the  ralue  of  one-Udrd  of 
hU  real  estate  as  ascertained  by  the  jury. 

Ibui. 

4.  The  lecal  effact  of  a  divorce  is  determined 
by  the  uiw  in  force  when  it  was  granted. — 
Virhittell  et  at.  y.  MiUe,  229 

5.  By  the  R.  S.  1831,  all  divorces  were  a  mn- 
cvio  matrimonii f  and  either  pu^f  ^^^  the 
divorce  was  granted,  could  lawndly  marry. 

Ibid. 

DOCKET  FEE. 

By  the  R.  S.  1852,  only  one  docket-fee  can 
be  taxed  in  any  rase,  whatever  may  be  the 
number  of  defendants. — Bunday  ei  al.  v. 
The  State,  398 

DOWER. 

See  COXSIDBBATIOK,  2.     HUSBAKD  AHB 
WiFB,  1,  2. 

1 .  The  wife  of  a  partner  has  an  inchoate  ri|[ht 
of  dower  in  real  estate  of  the  partnership, 
upon  which  the  character  of  pei'sonalty  has 
not  been  purposely  impressea  by  the  part- 
ners, and  which  is  not  needed  to  discharge 
the  debts  of  the  partnership,  or  to  adjust 
the  claims  of  the  partners  as  between  them- 
selves.— Bale  etaLY.  Plummer  et  al.,      121 

2.  Dower,  by  the  R.  S.  1838,  was  substantial- 
ly as  at  common  Uw. — Whitaeilei^al.  v.  MiUs, 

229 

3.  Where  husband  and  wife*  are  divorced  a  mh^ 
ado,  the  wife,  after  the  husband's  death,  is 
not  his  widow.  Ibid. 

4.  The  widow  alone,  at  common  law,  is  enti- 
tled to  dower.  Ibid. 

.1.  A  husband  was  divorced  from  his  wife,  un- 
der the  R.  S.  1831,  and  died,  while  the  R. 
S.  1838  were  in  force,  seised  in  fee  of  land. 
Held,  that  the  wife  thus  divorced  was  not 
entitled  to  dower.  Rid. 


I 


E. 
EARNEST  MONEY. 


Earnest  money  paid  may  be  recovered  back 
upon  a  failure  of  the  party  who  received  it 
to  comply  with  his  part  of  Ae  contract. — 
WetOheHu  V.  Higgint,  73 

EJECTMENT. 
See  ExxcuTion,  3. 

1.  In  error  upon  a  judgment  against  the  de- 
fendant in  ejectment,  the  sup^sedeas  bond, 
under  the  R.  S.  1843,  rendered  the  obligors 
liable  for  the  mesne  profits,  whether  uiey 
were  received  by  the  judgment4efcndant  or 
noU^Sherry  etal.Y.Ths  State  Bank,      397 

2.  From  a  judgment  against  the  defendant,  in 
eiectment,  he  prosecuted  a  writ  of  error  to 
we  Supreme  Court,  and  executed  a  super- 
sedeas Dond,  with  sureties,  to  stay  furOier 
proceedings  upon  the  judgment.  The  judg- 
ment having  been  affirmed,  suit  was  brought 
on  the  bond.  Held,  that  the  defendants 
could  not,  in  this  suit,  be  allowed  for  the 
value  of  improvements  made.  Ibid. 

ELECTION. 
See  OmcBB. 

ERROR. 
See  Chaitcbbt,  1,  9,  16,  17.    Evibbhce,  6, 

11,  13,  15,  19.    EXBCUTOBS  AKD  ADMiins- 
TBATOBS,  1,  2.     PLBilDlHO,  14,  15,  87,  39. 

SciBB  Facias,  4.    Vbbdict,  1. 

1.  In  criminal  prosecutions,  error  will  lie  on 
behalf  of  the  state,  in  all  cases,  except  where 
the  defendant  has  had  a  verdict  and  judg- 
ment of  acquittal,  or  has,  at  least,  been  put 
on  trial  before  the  Court  or  jury. — The 
State  V.  DaUy,  9 

2  If  the  defendant  in  a  Court  of  Error  rely 
upon  a  release  of  errors,  he  must  plead  tfaie 
release  specially. — Veadi  v.  Pierce,  43 

3.  Where  the  declaration  contains  a  good 
count,  corresponding  with  the  breach,  the 
judcment  will  not  be  reversed  on  account 
of  Ste  inapplicability  of  the  breach  to  otilier 
counts. — tMertam  v.  Tovnuend,  64 

4.  A  judgment  for  the  plaintiff,  in  a  snit  tried 
on  the  general  issue,  will  not  be  reversed 
merely  because  a  material  special  plea  was 
not  replied  to,  if  the  fects  alleged  in  it  were 
admissible  under  the  general  issue. — Mc-^ 
Clure  V.  Puradl,  830 

5.  The  plaintiff  can  not  assign  for  error  the 
dismissal  of  his  suit,  unless  he  excepted  to 
the  dismissal  in  tilie  Court  below. — Heddy 
et  cd.  V.  Driver,  350 

6.  A  judgment  will  not  be  reversed  on  ac- 
count of  errors  of  the  Court  which  were 
hannless.— ran  P^  v.  Corwine,  863 
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7.  Even  tiumgli  the  admiBnon  of  eyideaoe  was 
erroneouB,  yet  if  the  judgment  is  right  not- 
withstanding, it  will  not  he  rerened. — SUnit 
et  ai,  v.  Morgan,  369 

8.  The  party  in  whose  fkyor  a  demoner  is  de- 
cided, can  not  complain  of  the  decision. — 
Barker  y.  Hobbs,  385 

9.  In  a  snit  tried  nnder  the  former  practice, 
defects  not  cued  hy  the  statute  of  jeofiuls 
are  stUl  ayailable  on  error. — The  State  y. 
Gmaa  et  al.,  387 

ESCROW. 

If  a  person  with  whom  a  deed  is  left  as  an 
escrow,  to  be  deliyered  to  the  grantee  upon 
his  performance  of  a  particultf  act,  passes 
it  to  ihe  latter,  before  he  has  performed  such 
act,  such  possession  of  the  grantee  does  not 
import  a  deliyery.— Peter  v.  Wright  et  al., 

183 

ESTOPPEL. 

1.  An  equitable  estoppel  is  thus  described: 
Where  the  payee,  upon  an  agreement  sup- 
ported by  a  sufficient  consideration,  extenas 
the  time  of  payment  to  the  principal,  with- 
out the  consent  of  the  sure^,  the  la^r  is 
discharged,  the  payee  being  equitably  estop- 
ped.—fur^son  et  al,Y.lM  Board  of  Com- 
mimomere,  frC;  ^  oi't  1^8 

2.  An  equitable  estoppel  may  be  set  np  as 
well  at  law  as  in  equity.  Ibid. 

3.  If  a  person  owning  an  interest  in  land,  and 
being  fuUy  apprised  of  his  rights,  stands  by 
and  allows  a  third  person  to  become  the 
purchaser,  knowing  that  he  is  ignorant  of 
such  rights,  and  suffers  him  to  improye  the 
property  under  the  belief  that  his  title  is 
yaiid,  the  person  owning  sudi  interest  (eyen 
though  an  infiut  or  a  married  woman)  is 
guilty  of  a  fraud,  and  will  be  estopped  after- 
wards from  asserting  such  interest  against 
the  purchaser.  ^Goain^  y.  Bodman  et  al,, 

289 

4.  The  phrase  "standing  by/'  in  such  cases, 
does  not  import  actual  presence,  but  know- 
ledge under  such  circumstances  as  render 
it  we  duty  of  the  possessor  to  communi- 
cate it.  Ibid, 

EVIDJENCB. 
See  BuBDEN  or  Pnoor.   Carribrb,  1.  Dis- 

TRBSS,  3,  4.  EbBOR,  7.  EXBCUTIOB,  3,  4. 

New  Trial,  1,  6  to  9.  Pbincxpal  akd 
SuRBTT,  2.  Pbomissobt  Notb,  2.  BaII/- 
ROAD  CoxFAirr,  1. 

1.  In  a  suit  against  the  maker  of  notes  given 
for  the  price  of  goods,  the  defendant  haying 
offered  eyidence  of  fraudulent  representa- 
tions made  to  him  1>y  the  pByee  concern- 
ing the  goods  at  the  time  of  the  pnrdiase, 
ofiered  farther  to  prove  a  series  of  sales 


made  by  the  payee  to  other  persons,  in 
other  places,  by  the  same  sort  of  falsehood 
and  misrepresentations ;  but  it  was  not  pre- 
tended that  the  defendant,  at  the  time  of  his 
purchase,  had  any  knowledge  of  the  other 
or  was  influenced  by  them.    Held, 


that  the  eyidence  was  irreleyant.— BtscAo/* 
y.  Coffidt,  23 

2.  A  payment  made  upon  a  note  after  snit 
brought,  is  adndssible  in  evidence  to  reduce 
tiie  damages.— £t«cAo/'y.  Luoae,  26 

8.  The  statements  of  a  witness  are  not  neces- 
sarily to  be  disregarded  because  they  differ, 
in  slight  particulars,  fit)m  what  he  swore  to 
on  a  previous  occasion;  but  only,  in  such 
case,  where  the  jury  believe  that  his  evi- 
dence is  wilfrdly  and  knowingly  false  in  a 
material  matter. — Shanke  y.  jSagee,  59 

4.  Debt  upon  a  judgment  rendered  in  another 
state.  A  transcript  of  the  judgment  having 
becoi  offered  in  eyidence,  tue  defendant  ob- 
jected to  its  admission,  and  having  been 
required  by  iJie  Court  to  point  out  the 
grounds  of  his  objection,  he  stated  that 
''there  was  no  vahd  judgment  recited  in 
the  transcript."  The  trial  was  while  the  act 
of  1851,  "in  relation  to  bUls  of  exceptions,'' 
(Acts  1851,  p.  47,)  was  in  force.  Held,  that 
the  objection  was  too  general.— ^luf^rson  y. 
Fhf,  76 

5.  The  declarations  of  the  assignor  of  a  note 
made  whUe  he  was  the  holder,  whether  that 
was  before  or  after  it  became  due,  were,  un- 
der the  B.  S.  1843,  admissible  in  evidence, 
in  a  suit  by  the  assignee  against  the  maker, 
to  impeach  the  oonsidenUion. — Stoner  v. 
EUiB,  152 

6.  Evidence  will  be  presumed  to  have  properly 
been  admitted,  where  the  record  does  not 
show  the  contrary.  Ibid. 

7.  In  a  suit  upon  a  note  given  in  considera- 
tion of  the  assignment  of  a  patent,  the  de- 
fendant, in  order  to  show  tnat  no  patent 
had  eyer  been  obtained,  ofibred  in  evidenoe, 
against  the  plaintiffs  objection,  a  certificate 
of  the  commissioner  of  patents,  nnder  his 
seal  of  office,  stating  that  no  such  patent 
had  been  issued.  Held,  that  the  certificate 
was  not  admissible.  Ibid, 

8.  To  justify  the  rejection  of  evidence,  it  mnst 
be  either  contradicted,  or  improbable,  or  ob- 
noxious according  to  some  established  legal 
mode  of  testing  truth.— PeCsr  y.  Wright  et 
al,,  183 

9.  It  is  the  peculiar  province  of  the  Court  or 
jury  trying  a  cause,  to  weigh  the  testimony 
ana  to  deade  upon  its  force,  and  tiieir  find- 
ing upon  tiie  mere  weight  of  testimony  will 
not  be  disturbed,  except  in  a  yery  dear 
case.— /Zussetf  v.  Drummond,  216 

10.  Testimony  must  be  objected  to  when  of- 
fered, or  the  objection  will  be  regarded  as 
waived.— TFi^tiM  t.  Keizer  et  ux.,         252 
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11.  b  roYiewiaff  ft  deckkm  of  the  Ciraiit 
Court,  apon  &e  mere  weight  of  eride&oe, 
erery  reesoneUe  imendmeiit  iB  to  be  in- 
dvl^  in  &Tor  of  tiie  Terdict,  and  the 
decision  will  not  be  rerereed  if  it  can  be 
rastained  br  eny  ftir  congtmction  of  the 
testimony;  bat  if,  npon  a  careinl  reriew  of 
the  eyidenoe,  the  judgment  can  not  be  re- 
conciled with  the  proof,  it  will  be  rererted. 
^Chtm  T.  KendtM,  a04 

19.  Parol  erfdenee  is  not  admigdble  to  prore 
that  a  promise  in  writing,  abecdnte  on  its 
&oe,  was  snbieot  to  a  conmtioa. — Th^  Modi- 
mm,  4rc,,  RaUroad  Co.  r.  Sievem,  379 

IS.  A  judgment  will  not  be  reversed  on  ao- 
oount  of  the  improper  admission  or  rejec- 
tion of  testimony,  if  the  testimony  could  not 
hare  had  any  material  influence. — Wright 
Y.Gaffetcd.,  416 

14.  A  party  who,  by  cross-examining  a  wit- 
ness as  to  fiu:ts  and  circumstances  not  con- 
nected with  the  matters  stated  in  his  direct 
examination,  elidts  eridence  to  his  preju- 
dice, can  not  afterward  object  tiiat  such 
evidence  was  inadndssible.  JJbid. 

15.  Where  evidence  was  necessary  to  autfaor- 
iae  a  judgment  of  the  Circuit  Court,  it  will 
be  presumed,  in  the  absence  of  a  bill  of 
exceptions  disclosing  the  contrary,  that  the 
Court  proceeded  upon  proper  evidence. — 
Fordander  v.  FBcIa,  448 

16.  When  an  action  has  been  brought  for  tiie 
disturbance  of  a  certain  right,  and  a  verdict 
obtained  for  the  plaintiff  under  the  general 
issue,  and  another  action  for  the  distnibanoe 
of  the  same  right  is  commenced  between 
the  same  parties,  the  general  issue  being 
pleaded,  the  verdict  in  the  former  action  is 
admissible  in  the  second  action,  as  strong, 
though  not  conclusive  evidence  to  sustain 
the  plaintiff's  right;  and  it  is  also  admissi- 
ble to  enhance  the  damages. — MiUm  v.  Win- 
gate  et  <d,,  458 

17.  A  record  is  an  entire  thing,  and  if  admis- 
sible in  evidence  for  any  purpose,  all  its 
parts  are  to  ne  received.  Rid, 

18.  Case  for  a  nuisaace  occasioned  hj  the  de- 
fendant's so  constructing  and  maintaining 
a  roof  as  to  cause  the  water  to  flow  from 
it  against  the  plaintiff's  house.  Plea,  not 
piilty.  The  plaintiffs  were  allowed  to  give 
m  endence,  notwithstanding  the  defendant's 
objection,  tiie  record  of  a  former  recovery 
in  their  favor  against  the  defendant,  for  the 
same  nuisance  for  the  continuance  of  which 
the  present  action  was  brought.  HMy  that 
a  bill  of  exceptions  taken  in  tiie  former  case 
was  properiy  admitted  to  show  the  identity 
of  the  subject  of  this  suit  with  that  of  the 
former  suit,  and,  as  included  therein,  the 
venue ;  but,  hdd,  that  it  wa^  not  admissible 
to  show  that  the  evidence  was  too  weak  to 
have  supported  the  action.  Bnd,  \ 


19«  When  the  reoofd  does  not  profess  to  eon- 
tain  all  the  evidence,  it  will  be  presumed 
that  there  was  sufficient  to  support  tlie  judg- 
ment.—Doe  V.  Clark,  466 

90.  Where,  on  the  trial  of  a  cause,  a  written 
agreement  between  the  parties  comes  up  col- 
laterally, merely  as  evidence,  and  is  sought 
to  be  used  to  toe  injury  ai  one  of  the  par- 
ties, its  true  character  may  be  shown  by 
parol  evidence. — NchU  v.  Epperi^y         468 

EXECUTION. 
See  Chahcbrt,  4,  19,  15.    8ciSB  Facijis, 

1,   9.       SHBRirF's    SaUB.      yKn>OS    AXB 
PUBOHASBR,  9,  11. 

1.  Scire  fadm,  in  the  Circuit  Court,  to  obtain 
an  execution  against  real  estate,  upon  the 
transcript  of  a  judgment  of  a  justice  of 
the  pe»ce.  ]>emurTer  to  the  scire  Jonxn 
sustained,  and  judgment  on  the  demurrer. 
Afterwards,  in  vacation,  the  plaintiff  amend- 
ed and  re-filed  his  scire  facuu^  and,  at  the 
following  term,  the  Court  awarded  execu- 
tion for  want  of  an  answer.  Ko  notioe  was 
given  to  the  defendant,  nor  did  he  appear 
after  the  scire  facUu  was  amended.  Mdd, 
that  the  awarding  of  tlw  execution  was 
eiror.— Ifi/Zer  v.  Shearer,  50 

9.  A  sale  of  land  might  be  made  wifliont  iq>- 
praisement,  imder  the  act  of  1841,  on  an 
execution  issued  under  the  direction  of  the 
Circuit  Court,  npon  scire  fadoM  on  a  jus- 
tice's transcript  to  bind  real  estate. — Mercer 
H  al.  V.  Doe,  80 

8.  In  ejectment  bv  the  execution-defendant 
against  the  purchaser  to  recover  land  sold 
upon  execution,  the  latter  need  only  show, 
prima  facie,  a  judgment  against  the  former, 
an  execution  and  a  sale  thereon,  and  a 
sheriff's  deed.  Rid. 

4.  An  appraisement  of  land  sold  npon  execu- 
tion will  be  presumed  to  have  been  made, 
if  tiie  law  required  an  appraisement,  until 
the  contrary  appears.  Rid. 

8.  It  is  not  incumbent  upon  a  sheriff  to  levy 
upon  the  personal  property  of  the  execu- 
tion-debtor before  proceeding  to  levy  upon 
real  estate,  if  tiie  personal  property  is  so 
incumbered  that  it  would  probably  produce 
nothing  upon  the  execution.— i>^db  v. 
7^  State  Bank,  439 

EXECUTORS  AND  ADMDaSTBA- 

TORS, 
iSee  Costs,  1.    Infakt,  9.    Plbadiko,  9. 

1.  It  was  error  in  the  Probate  Court,  under 
the  R.  S.  1843,  to  order  a  distribution  of 
moneys  belonging  to  an  intestate's  estate, 
before  final  settlement,  without  directing  the 
admiiustrator  to  require  a  bond,  witii  suffi- 
cient surety,  for  the  return  of  the  moneys, 
should  the  same  be  necessary  for  the  pay- 
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ment  of  debto,  Sac.,  or  to  aqnaliie  tiie  shares 
among  those  entitled  thereto.— >7*ap{fly  st  al. 
T.  McGte  et  al,,  56 

9.  Where  error  is  prosecuted  against  a  P^rty 
as  an  administrator,  the  plea  in  nmo  eat 
erratum  admits  his  representatrve  character. 

Ibid, 

3.  ^.,  as  administrator  of  JB.,  filed  his  account 
for  a  final  settlement,  whidi  contained  an 
item,  on  the  credit  side,  of  an  aeconnt  of 
one  C  paid,  &c  The  item  was  supported 
by  the  account,  Terified  by  the  oath  of  C, 
and  his  receipt  to  the  administrator  on  the 
back  thereof.  The  heirs  of  B.  objected  to 
this  item,  and,  having  appeared,  they  and 
the  administrator,  by  agreement,  submitted 
the  yaliditv  of  the  credit  to  ihe  Court.  One 
of  the  henrs  having,  as  the  record  stated, 
"released  his  interest,"  was  offered  as  a 
witness  and  excluded.  The  trial  was  had 
under  the  R.  S.  1843. 

Hdd,  that  the  burden  of  proof  was  on  the 
heirs. 

Heldf  also,  that  the  release,  even  had  it 
been  of  the  interest  of  the  witness  as  to  the 
item  in  question,  would  not  have  rendered 
him  competent — ^out  et  al.  t.  Morgan,  369 

EXHIBIT. 

1.  The  proper  mode  of  showing  that  exhibits 
have  not  been  proven,  is  by  bill  of  excep- 
tions.— English  et  al.  v.  Roche  et  al.,  63 

S.  Exhibits,  under  the  dianceiy  practice,  might 
be  proved  by  parol. — Gajneg  et  al.  v.  ReeSee, 

71 

8.  Evidence  offered  in  proof  of  an  exhibit  may 
be  placed  upon  record  by  a  bill  of  exoejp- 
tions.  Ibui. 

4.  Where  proof  of  an  exhibit  was  necessary 
to  support  a  decree,  it  will  be  presumed  to 
have  D«en  given,  unless  the  contrary  appear 
by  bin  of  exceptions  or  be  otherwise  shown 
by  the  record.  Ibid. 

5.  An  exhibit  may  be  proved  in  chaaoery  at 
the  hearing,  and  hence  the  proof  does  not 
necessarilv  become  part  of  the  record. — 
Foote  et  at.  t.  Lefavour  et  al.,  473 

F. 

FAMILY  SETTLEMENT. 

Family  settlements,  to  be  held  sacred,  must  be 
made  in  good  faith.  Fraud  or  circumven- 
tion is  fiital  to  them.  Such  compromises, 
fiiirly  entered  into,  are  binding,  whether  the 
uncertainty  arises  upon  matters  of  fiust  or  of 
law.  But  if  the  parties  are  not  mutually 
ignorant,  the  case  admits  of  a  very  different 
consideration,  whether  the  ignorance  relate 
to  the  ftcts  or  the  law.  Thus  »  Court  of 
Equity  will  not  sustain  a  family  settlement, 
where,  from  a  mixture  of  mistake  of  title, 


personal  ignonaee,  or  liability  to  Imposition, 
agreements  or  acts  unadvised,  or  improvi- 
dent, or  made  without  due  deliberation,  are 
entered  into.  Nor  will  such  compromises 
be  sustained  when  it  is  apparent  that  the 
parties  did  not  understand  their  rights,  or 
the  nature  of  the  transaction.  In  all  such 
cases,  Courts  of  Equity  will  hold  the  settle- 
ment invalid,  upon  the  common  equitable 
principle  of  protecting  those  who  are  unable 
to  protect  themselves,  and  of  whom  an  un- 
due advantage  is  taken.— Peter  v.  Wright 
etal.,  183 

FEES  AND  SALARIES. 
See  DooKiT  Feb.    Statutbs,  14. 

FORCIBLE  ENTRY  AND  DETAINER. 
iSee  Ybbdob  ahd  Purchaser,  8. 

FORECLOSURE. 
See  MoxTOAOB,  2.    Plbadiko,  S6,  87. 

SURBTT,  S,  3. 

1.  Where  junior  mortgagees  are  made  defen- 
dants to  a  bill  of  foreclosure,  and  make 
de&nlt,  the  Court  can  not  order  a  payment 
of  thehr  respective  mortgages,  but  should 
merely  foreclose  such  mortgagees  in  fiivor 
of  the  plaintiff.— jKsnton  v.  Spencer,       821 

2.  Where  the  land  intended  to  be  embraced  in 
a  mortgage  is  misdescribed,  the  mortgagee 
must  have  the  instrument  reformed  before 
he  can  proceed  to  foreclose. — Davie  v.  Cox 
et  al.,  481 

3.  Bill  fbr  fbreclosure  agamst  subsequent  pur- 
chasers. The  land  intended  to  be  embraced 
in  the  mortgage  was  misdescribed  therein, 
but  correctly  described  in  the  deeds  to  such 
purchasers.  The  bill  did  not  allege  the 
misdescription  nor  seek  to  have  the  mort- 
gage reformed;  but  the  evidence  showed 
the  misdescription  and  tended  to  prove  that 
the  purchasers  had  knowledge  of  it  when 
they  bought  the  land.  The  Supreme  Court 
ortoed  ue  bin  to  be  dismissed  without  pre- 
judice, &c.  Aid. 

FRAUD. 

See  Chakcbrt,  5.  Contract,  5,  9.  Estop- 
pel, 3, 4.  Family  Sbttlbmbht.  Fravi>- 

ULBKT  COHYETARGB.     PlBAI>IKO,  36,  37. 

Sale,  1,  2.  Vekdor  and  Purchabrr, 
1,  2.    Writtbh  Ikbtrtwert. 

1.  If,  in  a  civil  case,  the  representations  of 
one  party,  bein^  calculated  to  inspire  con- 
fidence, are  confided  in  and  acted  upon  by 
another  as  true,  when  the^r  are  really  false, 
and  the  latter  is  thereby  induced  to  enter 
into  a  contract  which  otherwise  he  would 
not  have  made,  the  law  regards  the  transac- 
tion as  fraudulent  and  void,  without  nSn- 
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enoe  to  ike  inotiY«  of  the  party  who  faidiioed 
the  fmad.— BitcAo/  t.  CoffA,  2S 

3.  Fraad  is  never  presumed,  but  must  be 
clearly  proTed  by  the  par^  chaif;iiig  it; 
the  presiimptaon  being  always  against  bad 
Mlh.^Stewart  et  al.  y,  English  et  al.,      176   8. 

S.  Under  tiie  B.  8. 1843,  the  question  of  fran- 1 
dolent  intent  was  a  question  of  &ct  and  not  I 
of  law.  Ibid. 

4.  When  a  party  designedly  produces  a  &lse 
impression,  in  order  to  mislead,  entrap,  or 
obtain  undue  advantage  oyer  another— in 
every  such  case  there  is  fraud — an  evil  act 
and  an  evil  intent— Peter  y.  Wright  et  al,, 

183 

5.  Fraud  may  be  deduced  not  only  from  de- 
oeptiye  or  £Use  representations,  but  from 
facts,  incidents   and    circumstances  which :  5. 
may  be  trivial  in  themselves,  but  decisive 
in  the  given  case  of  a  fraudulent  design. 

Ibid. 


FRAUDS,  STATUTE  OF. 
iSee  Statute  of  Frauds. 

FRAUDULENT  CONVEYANCE. 

1.  In  a  suit  to  set  aside  a  conveyanoe  as  frau- 
dulent againa^  creditors,  it  must  be  shown 
that  the  vendee  received  the  oonveyance 
witii  a  fraudulent  intent. — Stewart  0t  oLy, 
En^  et  al,,  176 

3.  The  fAct  that  the  vendee  knew,  at  the  time 
of  the  conveyance,  that  a  suit  was  pending 
against  the  debtor  to  recover  judgment  for 
the  debt,  is  not  of  itself  proof  of  such  frau- 
dulent intent  Rid. 

3.  The  law  does  not  prohibit  a  debtor,  in  fiul- 
ing  circumstances,  xrom  mftVjng  an  assign- 
ment of  his  property,  with  a  view  of  paying 
his  debts,  provided  ne  does  so  for  a  frul  con- 
sideration and  without  a  fiwidulent  intent 

Ibid. 

4.  The  inquiry,  in  a  suit  to  set  aside  such  a 
conveyance,  should  always  be,  whether  the 
act  done  was  a  bona  fiie  transaction  or  a 
mere  trick  or  contrivance  to  defeat  cred- 
itors. iUe2. 


GRANT. 
See  Schools,  4. 

GUARDIAN  AND  WARD. 

See  JuBiBDiCTiON,  1,  2,  3. 

I.  A  guardian  appointed  by  the  Probate  Court, 
on  account  of  the  infancy  of  his  ward,  can 
not,  after  the  arrival  of  the  ward  at  full  age, 
continue,  under  such  appointment,  to  act  as 
guardian,  by  reason  of  the  insani^  of  such 
ward.— Cbon  eT  a/,  y.  Oxk,  2C8 


Under  tiie  R.  8. 1843,  a  person  oould  not 
be  regarded  as  insane,  so  as  to  authorixe  the 
appomtment  of  a  guardian,  unless  found  to 
be  so  by  a  jury  impaoneled  as  therein  pro- 
vided, thid. 

A  person  eould  not  legally  act  as  guaidiaii 
of  an  insane  person,  under  the  R.  S.  1643, 
until  the  fiu^  of  insanity  was  established  by 
a  jury,  in  accordance  with  the  statute,  l&uz. 

The  &ct  that  though  tixe  Probate  Court 
appointed  a  person  as  guardian  on  account 
(as  was  alleged  in  the  order  of  appointment) 
of  the  infancy  of  his  ward,  yet  that  it  always 
regarded  him  as  guardian  of  an  idiot,  is  a 
drcnmstanoe  of  no  weight  in  detarmimng 
the  vididity  of  acts  done  by  him  after  the 
arrival  of  the  ward  at  full  age.  /W. 

A.  was  appointed  guardian  of  B.,  by  ihe 
Probate  Court,  on  account  of  the  in&ncy  of 
B,  After  B.  arrived  at  full  age,  she  being 
an  idiot,  il.,  without  having  received  any 
other  i4>pointment,  made  application  to  tlie 
Probate  Court,  as  guardian  of  B.,  an  idiot, 
to  sell  her  real  estate;  and,  having  procured 
an  order,  sold  the  same.  Eddy  tmu  the  sale 
was  a  nuUiTf .  IM. 

Debt  on  a  guardian's  bond,  dated  Fdnruary 
13,  1833.  Breach,  that  the  guardian  had 
received  large  sums,  &c,  the  property  of 
his  wards,  which  he  had  oony^ted  to  his 
own  use,  of  wliidi  the  relator  was  entitled 
to  a  sixth;  that  he  had  not  accounted  there- 
for to  the  relator,  nor  to  the  Probate  Cour^ 
and  that  he  had  left  the  state  and  gone  to 
parts  unknown,  so  that  a  demand  could 
not  be  made  of  him ;  and  that  the  relator 
was  twenty-one  years  of  age.  Process  was 
served  on  only  one  of  the  defendants,  who 
was  a  surety.  He  answered  in  several  para- 
graphs, as  fellows :  1.  That  the  cause  of  ac- 
tion did  not  accrue  within  three  years  before 
the  commencement  of  the  suit  2.  That  the 
guardian  had  not  been  called  on  to  account 

3.  That  he  had  complied  with  all  the  or- 
ders of  the  Probate  Court  as  guardian,  &c. 

4.  That  on  the  13th  of  February,  1844,  he 
rendered  to  the  Probate  Court  a  just  and 
true  account  of  his  guardianship,  in  did- 
duurge  of  his  trust  5.  That  the  relator  had 
made  no  demand  upon  the  guardian  for  an 
account  and  a  settlement  Held,  that  de- 
murrers to  these  several  paragraphs  were 
correctly  sustained-^i/u/^brrf  v.  The  State, 
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HABEAS  CORPUS. 

1.  A  judge  of  the  Court  of  Common  Pleas 
may,  under  the  R.  S.  1852,  grant  the  writ 
of  %abeae  corpus  to  a  prisoner  detained  in 
the  state  prison  under  sentence  for  a  fielony 
^MTiOer  v.  Snyder,  I 
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2.  If  the  detention  of  the  prisoner  is  illml, 
it  is  the  duty  of  the  judge  to  deliTer  him 
iherefix>m.  Ibid. 

3.  The  detention  is  illegal,  if  by  virtne  of  the 
judgment  and  sentence  of  a  Court  which 
nad  no  jurisdiction  of  the  cause.  Ibid. 

4.  A  judco  of  the  Court  of  Common  Pleas, 
upon  uie  hearing  on  the  return  to  a  habecu 
corpus,  may,  both  by  the  R.  S.  1852,  and  by 
the  {penenu  prindples  of  law,  inquire  into 
the  jurisdiction  of  the  Court  by  whose  sen- 
tence a  prisoner  is  detained.  Ibid, 

5.  A  prisoner  was  committed  to  the  county 
jail  by  the  judge  of  the  Court  of  Common 
Fleas  of  Laporte  county,  rightly,  as  an  ex- 
amining Court,  upon  a  complaint  charging 
him  with  the  commission  or  a  felony;  but 
die  Court,  haying  no  jurisdiction  to  try  felo- 
nies, proceeded  to  the  trial  of  the  prisoner 
and  sentenced  him  to  confinement  in  the 
state  prison.  While  in  confinement  under 
the  sentence,  he  applied  to  the  judeo  of  tiie 
Court  of  Common  Pleas  of  Ciark  oountv 
for  a  writ  of  habeaa  corput  against  the  ward- 
en of  the  state  prison,  to  show  cause  why 
he  was  detained,  &c.  The  warden  haying 
produced  the  prisoner,  returned,  as  the  cause 
of  his  detention,  the  record  of  the  prosecu- 
tion in  the  Court  of  Conmion  Pleas  of  £a- 
porte  county,  and  the  conyiction  and  sen- 
tence in  the  case.  The  judge  ordered  the 
prisoner  to  be  discharged  m)m  the  state 
prison,  and  returned  to  the  jail  of  Laporte 
county,  to  await  the  further  action  or  the 
Courts  of  said  county.  Hdd,  that  the  order 
of  the  Court  was  correct.  Ibid. 

mGHWAY. 
Sm  Appbal,  4. 

HUSBAND  AND  WIFE. 

See  CONSIDBUATIOK,  2. 

1.  A  husband  who  has  oonyeyed  land  in  which 
his  wife  has  an  inchoate  right  of  dower,  can 
not,  by  any  subsequent  act,  affect  the  inter- 
est of  the  wife. — Rank  y.  Hanna  et  al.,     20 

2.  Where  a  husband,  being  seized  in  fee  of  an 
undiyided  interest  in  land,  conyeys  it  to  a 
third  person,  who,  during  the  l&b  of  the 
husband,  cmga^^^  be  set  off  to  himself 
in  seycraltyTm^^^^after  the  husband's 
death,  may  haye  h^^Her  assigned  out  of 

Ition  had  been 
Ibid. 


the  whole  tract,  as 
made, 


3.  A  husband  may  enter  an  appearance  for  his 
wife  by  attorney  to  an  action. — EngUsk  et  al. 
T.  Bo^  et  al.,  62 

4.  When  a  married  woman  is  the  owner  of 
real  estate,  the  fraudulent  concealment  by 
the  husband  of  her  interest,  to  the  prejudice 
of  a  purchwtcr  who  is  ignorant  thereof,  can 
not  affect  the  wife,  unless  she  participated  in 
such  fraud. — Gatling  y.  Rodman  et  al.,    289 


I. 

INADBQUACT  OF  PBICB. 
See  Shsrivp's  Salb,  2. 

INCUMBRANCE. 
iSee  Tbkdob  and  Pubchasbb,  10. 

INDICTMENT. 

See  CoHBTiTUTiOKAL  Law,  6.     Ikfobma- 
TiON.    Wabash  abd  Ebib  Cakal. 

1.  An  indictment  charged  an  offonce  to  haye 
been  committed  on,  &c.,  in  the  year  "one 
thousand  eight  hundred  and  fifty-/oo." 
Held,  that  the  word  "too"  must  be  con- 
strued to  mean  the  numeral  "two,"  and  not 
to  haye  been  used  as  an  adyerb. — The  StaU 
y.  Hedge,  330 

2.  An  indictment  for  selling  spirituous  Mqikor 
by  retail  did  not  allege  a  price  for  which  the 
liquor  was  sold.  Hud,  that  the  indictment 
was  bad  on  motion  to  quash.— «S!e^r  y.  The 
State,  451 

INDOBSEMENT. 
See  Pboximobt  Notb,  1,  2,  9, 10. 

INFANT. 

See  Chanobbt,  9.    Cobtbact,  8.    Pabbkt 
AKD  Child,  3  to  8. 

1.  An  in&nt  can  not  appear  or  plead  to  an 
action  by  attorney. — Itmnums  et  al.  y.  Tim- 
mons,  8 

2.  An  order  was  made  for  the  sale  of  real 
estate  of  an  intestate  for  the  payment  of  his 
debts,  upon  the  petition  of  the  administr»> 
tor.  One  of  the  defendants  was  a  minor ; 
but  no  guardian  was  appointed  for  her. 
The  proceedings  were  unaer  the  R.  8. 1843. 
Held,  that  the  order  was  erroneous.       lUd. 

3.  An  infimt  can  not  appoint  an  agent  or  at- 
torney.— Tapleg  et  al.  y.  MeGee  et  al.,       56 

4.  An  order  of  the  Probate  Court  directing 
the  payment  of  money  of  an  infant  distri- 
butee to  a  third  person,  as  the  agent  of  the 
infant,  is  erroneous.  Ibid, 

5.  A  suit  will  lie  for  sendees  rendered  by  an 
infant  under  an  unfulfilled  special  contract 
^Van  Pelt  y.  Corwine,  363 

6.  A  minor  attains  to  twenty-one  years  of  age 
on  the  day  preceding  the  twenty-first  anni- 
yersary  of^his  birth.— TFc/Zi  y.  WeUa,     447 

7.  A  decree  against  an  infant,  without  notice 
and  without  eyidence,  is  erroneous.       Ibid. 

INFORMATION. 
See  Ibdictmbnt.    Nuisabcb,  2, 4. 
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INJUNCTION. 

See  Contract  ik  mebtrjukt  or  Tsadb,  7. 

1.  The  pftrty  applying  for  an  injvDction  apon 
the  coUectioB  of  a  judgment,  was  only 
obliged,  by  the  B.  S.  1843,  to  indorse  on 
his  bill  a  release  of  errors  in  the  judgment, 
when  required  so  to  do  by  the  Conrt.— 
Didcermn  0t  al,  t.  The  Board  of  Common, 
d%.,  et  al.,  128 

5.  Bill  by  the  anthorities  of  Lanuuco  to  enjoin 
the  defendants  from  oonstrncting  a  whaif, 
at  or  near  said  place,  for  the  reasons,  1. 
That  they  were  constmcting  tiieir  wharf 
in  Tiolation  of  an  agreement;  and  S.  That 
the  wharf,  when  constructed,  would  be  a 
nuisance.  On  the  first  point  the  bill  alleged 
tliat  the  plaintiffs  adopted  the  same  plan  of 
wharf  as  that  of  the  defendants  adjoining, 
and  that  the  plan  was  made  known  to  the 
defendants,  or  to  their  agents  residing  at 
EvansviUe,  and  seemed  to  M  so  far  satisfiic- 
tory  that  they  promised  to  conform  thereto 
in  any  whan  which  they  might  ultimately 
build  adjoining  it.  The  bill  also  alleged 
that  the  plaintiffs  were  the  owners  of  the 
territory  on  which  their  wharf  was  to  be 
erected. 

Held,  that  the  allegations  were  sufficiently 
certain. 

Held,  also,  that  the  title  of  the  pUuntiffB 
was  sufficiently  alleged.^-£au^A/<n  et  al.  y. 
The  President,  ire,  </  Lamaeoo  CUif,        223 

3.  A  bill  for  an  injunction,  under  the  B.  S. 
1843,  was  not  required  to  be  sworn  to.  Rid. 

4.  A  wharf  is  not,  per  ss,  a  public  nuisance, 
which  the  Courts  will  enjoin.  Ibid. 

6.  An  injunction  will  not  be  allowed  where 
the  injury  can  be  compensated  by  damttes. 

6.  In  cases  of  conflicting  OTidence,  where  the 
injury  to  the  public  is  doubtful,  if  not  imagi- 
nanr,  an  injunction  wiU  not  be  allowed ;  nor 
will  it  be  allowed  when  the  alleged  nuisance 
is  merely  eventual  or  contingent.  Ibid. 

7.  A  temporary  injunction  ought  not  to  be 
granted  to  restrain  the  defendant  from  re- 
moTing  property,  the  subject  of  commerce, 
out  of  the  juris<Uction  of  the  Court,  (such 
as  pork  and  lard,  suitable  to  be  sent  abroad 
to  market,)  unless  the  plaintiff  shows  that 
he  has  an  immediate  interest  in  such  pro- 
perty, and  that  he  will  be  injured  by  the 
remoral,  and  that  the  interference  of  the 
Court  is  necessary  to  sare  him  from  serious 
loss  or  damage.^ IFaZbice  e(  a/,  r.  McVey, 

300 

8.  A  temporary  ix^'unction  ought  not  to  be 
granted  in  such  case,  without  notice  to  the 
adverse  party.  If  the  complaint  shows  such 
an  emergency  as  will  justiry  the  interference 
of  the  Court,  an  order  should  be  granted  to 
restrain  the  removal,  for  a  reasonaUe  time, 
until  notice  can  be  given.  Rid, 


INSANITY. 
See  OuABOiAV  avd  Wau>,  1  to  5. 

IN8TBUCTION8. 
See  CoHTKACT,  9.    Nbw  Tniix,  1. 

1.  An  instruction  may  properlv  be  refused 
which  would  tend  to  mislead  the  jury. — 
Weatkeriy  y.  Higgins,  73 

2.  Instmctions  must  be  objected  to  before  the 
return  of  the  verdict,  or  all  errors  therein 
will  be  considered  as  waived.  Rid. 

3.  The  Supreme  Court  do  not  regard  it  ihexr 
duty,  under  the  rules  of  the  Court,  minntelj 
to  examine  instructions,  for  abstract  errors, 
where  no  specific  errors  are  pointed  ont — 
Heady  y.  Wood,  82 

4.  Where  a  special  verdict  ascertains  ftds 
wiiich  are  dearly  sufficient  to  support  the 
judgment,  irrespectiye  of  other  focts  in  rela- 
tion to  which  an  instruction  is  asked  for 
and  refused,  the  refusal  of  the  instruction  is 
unimportant. — Bice  v.  Ruse,  100 

5.  Where  an  instruction  is  asked  for  in  rela- 
tion to  evidence,  wiiicfa  is  not  applicable  to 
the  focts  proved,  it  may  properly  be  re- 
fused. Rid. 

6.  An  instruction  is  right,  if  correct  in  its  mh 
pUcadon  to  the  evidence,  altiionc^  it  mignt 
DO  erroneous  as  an  abstract  proposition. — 
Shook  et  air.  The  Slate,  113 

7.  An  instruction  will  be  presumed  to  have 
been  pertinent  to  the  evidence,  where  the 
contrtfy  does  not  appear.— 7*Ae  FrankUn 
Insurance  Co.  v.  Culver,  137 

8.  A  party  can  not  complain  of  an  instruction 
which  is  in  his  favor.— JXirni  y.  Pierce,  1G2 

9.  The  refusal  of  a  specific  uistruction  can  not 
be  alleged  as  error,  where  the  instruction 
was  given,  substantially,  by  the  Court,  in  a 
genend  charge.— AfbrooM  et  aL  v.  Stevenaon 
et  al.,  169 

10.  When  the  evidence  is  not  in  the  record, 
if,  upon  any  probable  state  of  focts,  the  in- 
structions of  the  Court  would  be  correct, 
the  existence  of  such  facts  will  be  presumed 
in  support  of  the  judgment;  but  if  the  in- 
structions would  be  wrong,  on  every  state 
of  facts,  and  were  calculiSed  to  direct  the 
jury  to  an  improper  basis  for  their  finding, 
they  will  be  presumed  to  have  misled  tlie 
jury. — Murray  v.  Fry,  371 

11.  Instructions  may  properly  be  refused  whidi 
are  not  pertinent  to  the  evidence.— iy^eiciEy  v. 
Vestal,  412 

12.  Where  the  verdict  is  supported  by  tbe 
weight  of  evidence,  it  is  immaterial  what 
instructions  the  Court  gave  to  the  juiy^ — 
Short  V.  Scott,  430 

13.  A  party  waives  his  objections  to  instruc- 
tions by  not  excepting  to  tiiem.— Hbfunwy 
y.  Springer,  453 


INDEX. 


673 


14.  Bj  omitting  to  except  to  the  reftisal  of 
tofltractioiis,  a  pait]r  will  be  treated  as  hay- 
ing acquiesced  in  the  refiual.  lUd, 

IN8UBANCE. 

The  condition  of  an  insurance  policy  issued 
to  the  plaintiff,  provided  that  persons  sns- 
taining  loss  by  fire,  should  forthwith  give 
notice  thereof,  in  writing,  to  the  company 
or  their  agent,  and  as  soon  after  as  possible, 
deliyer  as  particalar  an  acooant  of  their  loss 
as  the  nature  of  the  case  would  admit  of, 
(and  if  within  their  power,  render  to  tiie 
company  a  schedule  of  the  articles  des- 
troyed or  damaged,  stating  article  by  arti- 
cle,) signed  with  their  proper  hands,  and 
that  they  should  accompany  the  same  with 
their  oath  or  affirmation,  declaring  the  ac^ 
count  to  be  just,  &c.,  and  what  was  the  cash 
yalue  of  the  subject  insured.  Wheneyer 
demanded  in  writing,  they  were  also  re- 
quired to  produce  an  exhibit  of  their  books 
of  account,  and  yonchers  in  support  of 
their  daim,  and  permit  extracts  ana  copies 
thereof  to  be  made,  &c.  The  conditions 
farther  provided  that  any  ftaud  or  fiilse 
swearing  by  the  insured,  snould  cause  a  for- 
feiture of  all  claims,  and  be  a  bar  to  all 
remedies  under  the  policy.  In  a  suit  upon 
fhe  policy  for  a  loss  of  tne  subject  insured, 
the  plaintiff  exhibited  the  statement  fur- 
nished by  him  to  the  company,  under  oath, 
as  follows:  ''One-story  name  house,  200 
dollars;  dry  goods,  1,000  dollars;  groceries, 
150  dollars ;  queensware,  25  dolUtfs ;  hard- 
ware, 25  dollars  ;  the  whole,  1,400  dollars." 
The  statement  further  showed  that  all  the 
bills  of  goods  purchased  by  him,  were  con- 
sumed by  the  fire,  and  that  he  was  therefore 
unable  to  make  out  an  invoice  of  the  items 
and  cost  of  the  articles  destroyed,  but  that 
to  the  best  of  his  knowledge  and  belief, 
said  statement  was  true  and  just,  and  the 
fiur  cash  value  of  ^e  goods  was  between 
1,400  and  1,500  dollars.  It  also  appeared 
in  evidence  that  the  plaintiff's  invoices  were 
consumed  with  his  goods,  and  that  he  had 
no  copies,  and  thai  tiie  company's  secretary 
had  adled  on  him  to  sign  an  instrument 
requesting  the  persons  from  whom  he  had 
purchased  the  goods,  to  furnish  the  amounts 
of  the  invoices,  but  that  he  had  refused  to 
do  so.  The  plaintiff  obtained  a  verdict 
and  judgment  tor  200  dollars  less  than  the 
amount  of  his  loss  as  alleged  in  his  state- 
ment to  the  company. 

Heidf  that  the  plaintiff  was  not  required 
by  the  conditions  of  the  policy  to  sign  the 
instrument  presented  by  tne  oompany^s  sec- 
retary. 

Hdd,  also,  that  the  excess  of  the  plain- 
tiff's claim,  as  furnished  to  the  company, 
over  the  verdict,  did  not  show  him  to  have 
been  guilty  of  **  fidse  swearing." 


Bdd,  also,  that  by  '*fiUs6  swearing"  was 
meant,  the  swearing  to  a  false  statement 
knowingly. — The  FranJdin  Insunuice  Co.  v. 
Culver,  137 

INTEBBST. 

See  Bill  of  ExcHAivaB.  CoiraiDBRATioir, 
8.  Pbomibsobt  Nots,  8.  Subplus  Bxvx- 
iruB,  2. 

INTBBBOGATOBIES. 

See  Vbbdict,  3. 

Interrogatories  were  filed  to  elicit  evidence  in 
support  of  a  para^japh  of  an  answer  which 
was  itself  insuffiaent.  Held,  that  an  excep- 
tion to  the  interrogatories  was  correctly  sus- 
tained.— Lanuon  v.  Falls,  309 

J. 

JEOFAILS. 
See  EnnoB,  9. 

JUDGMENT. 

See  Akbvdmbkt,  1.  Confbssion  of  Judg* 
XBHT.  Erboh,  3, 4, 6.  NuL  Tiel  Rbcobd. 
Patment.  Flbadiko,  32.  Pbomibsobt 
NoTB,  8.    SciBB  Facias. 

1.  A  judgment  rendered  in  another  state  by  a 
Court  which  has  obtained  jurisdiction  of  the 
subject-matter  and  the  parties,  b  conclusive 
in  tnis  state ;  and  errors  between  the  service 
of  the  summons  and  judgment  can  not  be 
taken  advantage  of  coUi^srally.— ^n<2ertoa 
V.  Fry,  76 

2.  A  party  to  a  judgment  can  not  impeach 
it  collaterally,  on  the  ground  that  it  was 
rendered  upon  false  testimony. — DiOing  v. 
Murrey,  324 

JUBI8DICTI0N. 
See   Chancbbt,   14.     Coktbact   in   bbb- 

TBAINT  OF'TbADB,  1.      HaBBAA  CoBPUS, 
3  to  5.    JUSTICB  OF  THB  PbAOB,  1,  2,  4,  8. 

Spbcifio  Pbbfobmaxcb,  6. 

1.  The  Circuit  and  Probate  Courts  had  con- 
current jurisdiction,  under  the  B.  S.  1843. 
in  cases  of  applications  by  guardians  to  sell 
real  estate  of^  their  wards.-*-GMMi  et  al,  v. 
Cook,  268 

2.  The  R.  8. 1843  provided  that  in  all  suits 
and  proceedings  of  which  the  Circuit  and 
Probate  Courts  had  concurrent  jurisdictioB, 
the  Court  ifriiich  should  first  take  cogni- 
sance thereof  should  retain  such  cognizance 
exdusivelv,  while  the  same  might  be  pend- 
ing in  such  Court  lUd. 

3.  Where  an  application  was  filed  in  the  Pro- 
bate Court  by  a  guardian  to  sell  real  estate 
of  his  ward,  and  a  sale  was  made  nnder  the 
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order  of  sncli  Comt,  llie  Cfrcnit  Court  oonld 
not,  nnder  die  R.  B.  1843,  upon  a  tender  of 
the  fall  amonnt  of  the  purchase-money,  take 
jnrudiction  of  a  snit  to  compel  the  execntion 
of  a  deed  in  pnnnanoe  of  the  sale.  Ibid. 
4.  A  declaration  in  assumpsit,  in  the  Court 
of  Common  Pleas,  in  a  suit  commenced 
JMorcA  9,  1853,  contained  two  counts,  one 
on  a  note  for  700  dollars,  and  the  other 
for  200  dollars  for  money  paid,  &c.  The 
damages  in  the  conclusion  of  the  declara- 
tion were  laid  at  1,500  dollars.  The  defen- 
dant having  moved  to  dismiss  the  suit  for 
the  want  of  jurisdiction,  the  plaintiff,  during 
the  pendency  of  the  motion,  obtained  leare 
to  amend  the  declaration  by  stating  the 
damages  at  1,000  doUars;  and,  haying  made 
the  amendment,  the  defendant's  motion  was 
OTOrruled.  The  defendant  then  moved  for 
a  continuance  of  the  cause,  on  account  of 
the  amendment,  but  the  Court  refused  the 
motion. 

Held,  that,  in  the  refusal  to  dismiss  the 
suit,  there  was  no  error. 

Heldf  also,  that  the  amendment,  not  hav- 
ing materially  changed  the  plaintifTs  chum, 
did  not  entiUe  the  defendant  to  a  continu- 
ance.—£/7peri(y  y.  Little,  344 

JURY. 
See  EviDBKCB,  9. 

1.  A.  being  called  as  a  iuror  and  examined  by 
the  Court,  touching  his  qualifications,  said, 
that  he  had  not  rormea  or  expressed  an 
opinion  in  the  case,  nor  had  he  formed  or 
expressed  an  opinion  as  to  which  of  the 
parties  should  succeed ;  that  his  mind  was 
free  to  decide  the  case  according  to  the  evi- 
dence, though  he  had  formed  an  opinion 
as  to  some  of  the  matters  in  controversy. 
Held,  that  a  challenge  for  cause  would  not 
lie. — Morgan  et  al.  y.  Stevenson  et  al.,       169 

2.  It  is  the  province  of  the  jury  to  reconcile 
conflicting  testimony;  and  their  finding 
thereon  mil  not  be  disturbed,  unless  it  is 
in  violation  of  some  principle  of  law. — 
Newbjf  v.  VegUU,  412 

JUSTICE  OF  THE  PEACE. 

See  Costs,  4,  5. 

1.  In  a  suit  commenced  before  a  justice  of  the 
peace,  the  want  of  jurisdiction  can  be  shown 
either  before  the  justice  or  on  appeal  to  the 
Circuit  Court.— /*oy«er  v.  Murray,  35 

2.  The  refusal  of  the  only  justice  of  the  peace 
of  the  proper  township  to  entertain  a  suit, 
where  newas  legally  competent  and  disin- 
terested, did  not,  by  the  R.  S.  1843,  author^ 
ize  the  plaintiff  to  bring  the  suit  in  another 
township.  Ibid, 

3.  The  remedy  of  the  plaintiff,  on  such  refusal, 
was  by  suit  against  the  justice.  Ibid. 


4.  AjQstioe  oftfae  peace,  undertheR.  8. 1843, 
oowd  render  a  valid  judgment  against  a  de- 
fimdant  sued  out  of  his  proper  township,  if 
such  defendant,  having  been  served  with  pro- 
cess, did  not  wpear  and  plead  to  the  juris- 
diction.— The  &tate  ex  rd.  Sprague  y.  (Suler, 

37 

5.  In  a  suit  on  the  bond  of  a  justice  of  the 
peace  for  his  refusal  to  account  for  money 
collected,  it  appeared  that  he  had  oflBdally 
received  a  note  for  collection  from  liie  rela- 
tors, had  collected  it,  and  refused  to  account 
for  the  proceeds.  HM,  that  it  must  be  pre- 
sumed, prima  fade,  against  him  and  his 
sureties,  that  he  had  the  ri^ht  to  give  tiie  re- 
ceipt offidally,  and  that  his  act  was  l^al. 

6.  In  a  suit  originating  before  a  justice  of  the 
peace,  no  great  strictness  as  to  the  form  of 
action  and  pleading  is  generally  required. — 
Bnuh  v.  Carpenter,  78 

7.  Where  matters  of  defence  are  set  up  by 
spCNcial  plea,  before  a  justice  of  the  peace, 
which  are  admissible  in  evidence  under  the 
general  issue,  inasmuch  as  the  defendant 
may  avail  himself  of  all  matters  admissible 
under  that  issue  without  pU»,  it  is  unimpor- 
tant whether  a  motion  to  reject  such  special 
plea  is  correctly  decided  or  not. — Stomer  y. 
JSUie,  152 

8.  In  trespass  before  a  justice  of  the  peace, 
under  the  R.  8.  1843,  the  damages  laid  in 
the  oondusion  of  the  dedaration  constitute 
the  amount  of  t^e  plaintiff's  daim,  in  deter- 
mining the  justice  8  jurisdiction.— 5Ao/t  y. 
ScoU,  430 


LAPAYETTE. 
See  Statutes,  15, 16. 

LAPATETTE  AND  INDIANAPOLIS 
RAILROAD  COMPANY. 

The  acts  of  January  28, 1842,  (Laws  of  1842, 
p.  3,)  and  January  19,  1846,  (Laws  of  1846, 
p.  149,)  gaye  to  the  LafiiyetU  and  Indianap- 
olit  Railroad  Company  the  power  to  appro- 
priate private  property,  so  fiu*  as  necessanr 
for  the  construction  of  their  road,  and  de- 
volved upon  the  board  of  directors  the  duty 
of  having  the  damages  assessed,  upon  appll  * 
cation  nude  to  them,  in  the  manner  provid- 
ed in  the  internal  improvement  law  of  1836. 
—7^  Lafayette,  ^,  Railroad  Co.  v.  Smitk, 

249 

LANDLORD  AND  TENANT. 

See  DI8TBB8S.       USB  AND  OCCUFATIOX. 

LEGISLATURE. 
See  Schools,  6. 


INDEX. 


676 


LIEN. 

See  VSNDOB  A.ND  PCBCHABBB,  9,  11. 

LIMITATIONS,  STATUTE  OF. 
S^  6uABi>iAir  AND  Wabd,  6.   Ybkdob  and 

PUBCHASBB,  8. 

LIQUOR,  SPIRITUOUS. 

*Sce  COWSTITUTIOHAL  LaW,  4,  9.     NuiBANeB, 

1  to  3.     Statutss,  9, 17. 

LUGGAGE. 
iS!ee  Cabbibbs. 

M. 

MASTER  AND  SERVANT. 

^ee  Railboab  Compawt,  9  to  11.     Pabbkt 
AND  Child,  7. 

A  principal  is  not  liable  to  one  of  his  servants 
tor  injuries  sustained  throofh  the  negligence 
of  another  serrant,  when  both  are  engaged 
in  the  same  bnsiness. — The  Madison,  ^x,, 
Railroad  Company  y.  Bacon,  205 

MISDEMEANOR. 

1.  After  the  organization  of  the  ConrtB  of 
Common  Pleas,  until  the  R.  S.  1852  took 
effect,  proceedings  for  misdemeanors  might 
be  commenced  simply  by  filing  with  the 
clerk  a  written  charge,  verified  bj  affidavit.— 
Levy  V.  Tht  State,  281 

2.  An  affidavit  against  a  defendant  for  a  mis- 
demeanor chai^d  him  by  his  snr-name,  al- 
ledng  his  christian  name  to  be  unknown. 
Jield,  on  motion  to  quash,  that  he  was  suffi- 
ciently identified.  Ibid. 

MORTGAGE. 
See  FoBBCLOSUBB.    Subbtt. 

1.  Section  109,  2  R.  S.  1852,  p.  273,  was  not 
intended  to  give  to  the  mortgage  creditor 
a  general  lien  against  the  estate  of  the  mort- 
gagor, but  to  continue  the  mortage,  as  to 
the  mortgaged  property,  after  the  mort- 
gagor's decease. — Ro^fen  v.  The  State,      81 

2.  Where  the  mortgagor  was  not  seized  of  the 
property  at  the  time  of  his  death,  the  mort- 
gagee has  his  choice,  of  following  the  prop- 
erty, or  resorting  to  the  estate  for  payment; 
but,  in  such  case,  if  he  seek  payment  from 
the  estate,  his  claim  will  be  cbssed  with  the 
"general  debts."  Rid. 

3.  The  description  in  a  mortgage  is  sufficient 
whenever  the  land  intended  to  be  mortgaged 
can  be  ascertained  by  it. — English  etoLy. 
Roche  et  al.,  62 

4.  When  the  money  to  secure  which  a  mort- 
gage has  been  executed  is  fully  paid,  the 


mortgage  is  fimcttu  offiei»  and  inoperative 
for  any  purpose. — Lefyird  et  al.  v.  Chapin  et 
al.,  320 

MOTION  IN  ARREST  OF  JUDGMENT. 
See  Pbacticb,  9, 10, 13  to  15, 18  to  20. 

MOTION  FOR  A  NEW  TRIAL. 
See  Pbacticb,  9, 10, 13, 14, 18  to  21. 

liURDER. 
See  Ybbdict,  4,  5. 

N. 

NAVIGABLE  STREAMS. 

See  Wabash  and  Ebib  Cakal. 

The  state  has  exclusive  jurisdiction  over 
streams  within  her  territorial  limits,  which 
can  be  navigated  only  for  short  distances,  at 
brief  periocU,  by  inferior  craft,  and  may  ob- 
struct them  at  pleasure  for  the  public  good. 
—Butler  etal,y.The  State,  165 

NEGLIGENCE. 

See  Bailkbnt.  Railboad  Compaht,  2  to  4, 
7  to  11. 

NEGRO. 

See  WiTMXss,  6. 

NEW  TRIAL. 

See  CBimirAi.  Law,  4^    Motiob  fob  a  nbw 
Tbiai..    Tbovbb,  2.    Ybbdict,  1. 

1.  A  verdict  supported  by  competent  evidence 
will  not  be  disturbed  on  account  of  errone- 
ous instructions  or  the  admission  of  irrele- 
vant evidence. — Bischofy,  Coffdt,  23 

2.  The  Supreme  Court  will  more  readily  con- 
trol the  aiscretion  of  the  Court  below  in  re- 
fosing  a  new  trial  than  in  granting  it,  because 
the  refusal  operates  as  a  final  adjudication 
between  the  parties. — Na^  v.  Homiberger,  69 

3.  The  granting  of  a  new  trial  by  the  CSrcnit 
Court  is  a  matter  within  its  sound  discretion, 
and  wUl  not  be  disturbed  by  the  Supreme 
Court  unless  a  fiagrant  case  of  injustice  is 
made  to  appear.  Ibid. 

4.  It  was  held  that  a  new  trial  should  have 
been  granted  to  the  appellants  in  the  Court 
^low,  under  the  special  circumstances 
shown  b;^  an  affidavit  made  in  support  of 
their  motion,  the  statements  in  the  affidavit 
not  having  been  controverted  by  the  adverse 
party.— 7%s  Newcastle,  fr^,  Railroad  Co.  v. 
Chambers  et  ux.,  846 

5.  The  truth  of  firsts  alleged  in  an  affidavit  in 
support  of  a  motion  for  a  new  trial,  may  be 
controverted  by  the  adverse  party.        Rid. 
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6.  An  indictment  was  fbimdaMfaistX.,  on  the 
9l8t  of  November,  1854,  for  tiie  murder  of  B., 
nlleeed  to  hnve  been  committed  on  the  11th 
of  Udobery  1854;  and  he  was  immediately 
put  on  trial,  and  fonnd  gniltijr  of  mnrder  in 
the  Mcond  desree.  The  homicide  was  com- 
mitted when  X  and  B,  were  both  dmnk,  and 

/  tiio  evidence  coniisted  diiefly  of  A.*m  con- 
fessions, and  the  tettimony  of  one  C  to  a 
threat  made  bv  A,  abont  eighteen  months 
before,  &c  The  case  did  not  seem  to  be 
one  of  mat  aggraTation.  ICotion  for  a 
new  trial,  on  the  afiidaTit  of  A.  that  he  was 
snrprised  by  C*»  evidence,  and  that  it  was 
fidse,  which  he  could  prove,  if  a  new  trial 
were  granted,  by  persons  named;  that  he 
had  been  in  connnement  ever  since  the  death 
of  B.,  and  had  had  no  opportunity  to  pre- 
pare, and  no  means  wherewith  to  employ 
counsel;  that  the  defence  was  made  by 
counsel  assigned  to  him  when  the  case  was 
called  for  tiial,  who  knew  notiiing  of  the 
drcnmstanoee,  except  as  they  were  develop- 
ed in  the  evidence,  &c  Udd,  that,  under 
all  the  circumstances,  a  new  trial  ought  to 
have  been  granted.  —  iZosencroiits  v.  The 
Suae,  407 

7.  It  is  incumbent  upon  the  paitv  asking  for  a 
new  trial  on  account  of  newly  discovered 
evidence,  to  show,  1.  That  it  lias  come  to 
his  knowledge  since  the  trial;  S.  That  it 
was  not  owing  to  a  want  of  diligence  that 
he  did  not  know  it  sooner;  and  3.  That  it 
would  probably  produce  a  different  result— 
Simpeon  v.  WUum,  474 

8.  Where  a  party  asks  for  a  new  trial  on  the 
ground  of  newly  discovered  evidence,  he 
must  set  fordi  in  his  bill  of  exceptions  the 
testimony  which  was  submitted  to  the  jury, 
BO  as  to  enable  the  appellate  Court  to  judge 
whether  the  result  would  be  changed  by  the 
new  testimony,  or  whether  the  testimonv 
would  be  merely  cumulative.  Una, 

9.  A  new  trial  will  not  be  granted  to  allow  the 
introdnctioii  of  merely  cumulative  testimo- 
nv. H^d. 

10.  ^The  Supreme  Court  will  presume  that  a 
new  trial  was  properly  refused  by  the  Court 
which  tried  the  cause,  when  the  record  does 
not  show  the  contrary.  Ibid. 

NOTICE. 
SeB  pROKiasORT  KoTB,  3,  4.    Bailboab 

COKTAHT,  1,  12. 

NUISANCE. 

iSM  iHJUironoir,  S,  4  to  6. 

1.  Under  the  act  of  1853  "to  regulate  the  re- 
tailing^ of  spirituous  liquors,  and  for  the  su^ 
pression  of  the  evils  arising  therefrom,"  it 
was  not  necessary  that  a  lionse  or  place 
wherein  spirituous  liquors  were  sold  or  bar- 


tend, Ac,  without  license,  in  a  less  quantity 
than  a  gallon,  Ac,  should  be  kept  in  a  dia- 
orderiy  manner,  in  order  to  make  it  a  noi- 
Wkii»,^Howard  v.  The  Stale,  444 

S.  Infonnation,  under  said  act,  alleging  that 
the  defendant,  on,  &c,  at,  &c.,  not  bemg  li- 
censed to  vend  spiritnous  liquors  by  reteil, 
did  keep,  &c.,  a  certain  house,  wherein  spir- 
ituous nauors  were  sold,  Ac,  in  less  quanti- 
ties, &c.,  in  a  disorderly  manner,  constituting 
a  public  nuisance,  &c.  The  affidavit  did  not 
allege  that  the  house  was  kept  in  a  disorder- 
Iv  manner.  Held,  on  motion  to  quash,  that 
tne  variance  was  immaterial.  Ibid, 

3.  The  15th  section  of  said  act  does  not  limit 
the  provisions  of  the  act,  in  regard  to  nui- 
sances, to  licensed  houses,  but  extende  them 
to  such  houses.  Ibid. 

4.  An  information,  under  the  B.  8. 1852,  for 
maintaining  a  nuisance,  need  not  describe 
the  precise  locality  of  the  nuisance.        Ibid. 

5.  Section  9  of  the  act  for  the  punishment  of 
misdemeanors,  (2  B.  8. 1852,  p.  429,)  allows 
the  Court  to  order  the  removal  of  a  nuhance 
or  not,  at  its  discretion;  and,  in  case  of  such 
order,  which  must  always  be  based  upon  the 
testimony  given  at  the  trial,  the  Court  is 
competent  to  make  the  direction  for  its  re- 
moval specific  enough  to  guide  the  officer  in 
the  discharge  of  his  duty.  Rid. 

NUL  TIKL  RBCORD. 

In  debt  upon  a  supersedeas  bond  there  was 
issue  on  a  plea  ofrud  tiel  record.  The  Court 
did  not  formally  find  upon  that  issue ;  but 
the  record  showed  that  tne  issue  was  proved 
in  favor  of  the  ijlaintiff,  and  the  Court  ren- 
dered a  general  judgment  upon  the  verdict 
of  the  jury.  Held,  that  a  judgment  upon 
the  plea  of  nul  tiel  record  must  be  regarded 
as  included  in  the  general  judgmait. — Sher- 
ry etal.r.  The  State  Bank,  397 

O. 

OFilCEB. 

See  CoxBTiTUTioirAL  Law,  7,  8. 

A.  was  elected  clerk  of  Pulaald  county,  in 
AuffUMt,  1845,  for  seven  years.  In  1841  the 
office  of  county  auditor  was  created  bv  law, 
but  the  act  creating  it  provided  that  the  du- 
ties ther^y  enjoined  upon  auditors  should 
continue  to  be  discharged  by  the  county 
clerks,  until  auditors  should  be  elected  and 
qualified.  In  1846  the  legislature  enacted 
toat  nothing  in  the  act  of  1841  should  be  so 
construed  as  to  affect  thone  deiks  who,  at 
tfie  passage  of  the  act  of  1846,  were  exer- 
cising the  functions  vf  auditor  in  those 
counties  where  the  number  of  voters  did 
not  exceed  twelve  hundred ;  but  that  they 
diould  oontinoe,  ex  officio,  to  exercise  the 
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duties  of  Mditon  until  the  nimiber  of  to- 
ten  ahonld  exceed  twelve  hundred.  B.  wns 
elected  auditor  of  Mid  conntj  in  1861,  bat 
the  county  bed  not  then,  nor  before,  nor 
has  it  aince  bad  twelve  hundred  voters. 
Hdi,  that  B.'«  election  was  illegaL 
Hdiy  also,  that  A,  had  »  right,  ex  offiao^ 
nnder  the  constitation  of  1851,  to  discharge 
the  daties  of  auditor  nntil  the  expiration 
of  bis  official  term  as  cleilL--r£MdMoii  t. 
Pearson^  837 

OKTJS  PBOBANDL 
See  BuBDEN  ov  Proof. 

OPEN  AND  CLOSE. 

In  a  suit  commenced  before  a  justice  of  the 
peace,  the  general  issue  is  in  by  statute  and 
need  not  be  pleaded,  and  the  plabitiff  is, 
therefore,  entitled  to  open  and  aose  the  ai> 
gument  of  the  cause.— JJotoartf  y.  CbU,     ( 

OYEB. 

1.  If  oyer  of  an  unsealed  instrument,  when 
demanded,  be  given  without  objection,  it  be- 
comes part  of  the  record.— /ZImmS  v.  Drum- 
nond,  216 

8.  In  a  suit  upon  a  note,  oyer  was  given  of 
the  note  and  also  of  certain  indorsements 
of  payments  upon  it.  Held,  that  the  defen- 
dant, in  pleading  payment,  had  a  right  to 
make  the  indorsements  a  part  of  his  plea, 
and  that  the  pUuntiiOr  could  not  have  them 
struck  out  on  motion.  Rid. 

P. 
PABENT  AND  CHIU>. 

See  COITTBACT,  4. 

1.  Where  a  fiither  and  his  adult  children  live 
together  as  members  of  a  common  fiunily, 
there  is  no  impHed  undertaking  on  the  part 
of  either  to  pa^  for  service  rendered,  or 
board,  &c.,  furnished ;  but  the  undertaking 
majr  arise  from  an  express  contract,  or  may 
be  inferred  from  circumstances. — E<Hue  et 
o/.  V.  House,  60 

2.  The  moral  obligation  of  a  fiuher  to  support 
an  adult  idiot  son  is  greater  than  that  of  a 
brother,  where  the  parties  are  equally  able. 

lUd. 

3.  A  Court  will  not  make  an  allowance  to  a 
fiuher  for  the  education  and  support  of  his 
minor  children,  if  his  private  means  are 
sufficient  for  the  purpose ;  and  on  an  appli- 
cation for  such  allowance,  tlie  insnffidency 
of  his  private  means  must  be  shown  affiimap 
tively. — Hacue  v.  Boehnckad,  66 

4.  An  allowance  will  be  made  out  of  an  In- 
fiuit's  estate  for  his  education.  If  the  Ather 
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is  unaUe,  out  of  his  private  means,  to  edu- 
cate him.  Jhid. 

5.  There  is  no  Implied  promise  from  the  fother 
of  a  bastard  child  to  the  mother  to  fbndsh 
h  a  support-^  Wiggme  v.  Kdzer  et  ux,,   252 

6.  A  promise  by  the  fother  of  a  bastard  child 
to  pay  the  step-fother  for  the  child's  sup- 
port, past  and  future,  if  he  will  continue  to 
support  it,  is  bfaiding.  Rid. 

7.  The  relation  of  master  and  servant  exists 
constructively  between  tiie  ikther  and  his 
infknt  daughter,  alAougfa  she  is  actually  in 
the  service  of  another,  provided  the  ftther 
has  a  ri^t.  at  any  time,  to  reclaim  her  ser- 
vices.—Bofion  V.  Mtter,  262 

8.  In  an  action  by  a  fiKther  for  the  seduction 
of  his  daughter,  a  seeming  insensibility  of 
the  father  to  his  daughters  disgrace,  can 
not  be  shown  In  mitigation  of  damages. 

PABTIES. 
See  Bill  ot  Bbvibw.    Chavcbbt,  1,  13. 

COBTEAOT    IB   BESTBAIITT   OV   TbADB,   1. 

Plbadibo,  27, 28.    Soibb  Faoias,  1. 

PABTNEBS. 
See  DowBBy  1.    Plbai>ibo,  3, 4. 

1.  After  the  dissolution  of  a  partnership,  the 
Ann  is  not  bound  by  tbe  new  contracts  of  a 
partner,  although  he  was  authorized  to  set- 
tle the  business  of  the  firm ;  nor  has  a  part- 
ner a  right,  without  the  consent  of  his  co- 
partner, express  or  unplied,  to  ^>propriate 
the  property  or  effects  of  the  firm  to  his 
aeparale  use.— C%ase  v.  KendaU,  304 

2.  A.f  B,  and  C  being  partners,  (7.  rethred 
from  the  firm,  and  the  business  of  the  firm 
was  wound  up  bv  A.  and  B.  The  finn,  and 
also  A,  and  U.  mdividually,  were  indebted 
to  D.  and  J^.,  another  firm,  and  the  latter, 
as  partners  and  also  IndiridBally,  weie  In- 
debted to  the  firm  of  A,^  B.  and  C  After 
C.'e  retirement  from  the  last-named  firm, 
A,t  in  a  settlement  with  D.,  in  which  ^ 
said  several  individual  and  partnership  ac- 
counts of  the  parties  wero  blended,  gave  a 
note  payable  to  D.  and  -^m  in  the  name  of 
the  ma  of  A,,  B,  and  C.,  for  a  balance 
found  due,  upon  the  aeoounts  thus  blended, 
to  D,  and  E,    B.  afterwards  paid  part  of 

I  note  and  repeatedly  promised  to  pay  the 


thei 

balance.  Held]  that  A  thereby  ratided  the 
act  of  A.,  and  that  A.  and  S.  were  liable 
for  the  payment  of  the  note.  Rid, 

PATENT. 

To  render  the  assignment  of  a  patent  vaBd, 
under  the  act  of  congress  approved  Mjf  4, 
1836,  It  is  not  essential  that  it  shall  have 
been  reooided.— Hefsmoa  v.  Biie  et  al,, 

438 
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PATMBNT. 

See  Eyidxkcb,  8. 

Where  there  are  judgmeoli  of  different  datee 
agafaut  a  debtor,  in  fiiTor  of  the  same  cred- 
itor, he  hai  a  riffht  to  appl/  any  rolvntary 
payment  to  wfalcheyer  judgment  he  choosei. 
-^Forehnder  r.  Hicks,  448 

PLEADINQ. 

See  Ammxj>mxkt,  S.  CHAxamwr,  %,  10, 1 1, 18. 
DiBTBMe,  8.  EnnoB,  8  to  6,  8.  Exncn- 
Toms  JLn  AoMurieTmAToss,  8.    Ihtrbbo- 

OATOBinS.       JuSTIOn    OF    THB    PXAOS,    6 

to  8.  KiSDXMBAxoB,  8.  Otbk*  Fa^c- 
Tion,  11,  18.  RncoupMXHT.  RnrLnyiH, 
8,  4,  6,  9.  SoiBS  Facias,  4.  Slanbeb, 
1, 8  to  7.  Statutxs,  11.  SimpLns  Bbtx- 
HUB,  1, 3. 

I.  The  assignee  of  a  note  giren  for  the  price 
of  goods,  can  not,  a  recoTeiy  on  the  note 
being  defeated,  recoTer  the  Talne  of  the 
goods  under  the  common  oonnts.— B£k^ 
▼.  CoffeU,  23 

8.  In  a  bill  b^  admimstrators  to  foreclose  a 
tnortoaee  given  to  the  intestate,  they  des- 
cribed Aemselres  "as  administrators  of  the 
goods,"  &c.,  "which  were  of"  the  intestate, 
pring  bis  name  and  last  residence.  The 
bill  lOso  stated  that  on,  Ac.,  he  died  intes- 
tate, and  that  the  complainants  were  duly 
appointed,  &c.  Held,  that  it  sufficiently  ap- 
peared that  the  complainants  were  adininis- 
trators.— fn^iifA  el  al,  y.  Roche  et  a/.,        68 

8.  In  assumpsit  against  a  surriring  partner, 
for  goods  sold  to  tiie  firm,  it  is  not  neces- 
sary to  notice  the  deceased  partner  ia  the 
dedaration,  but  if  it  is  done,  the  rules  of 
pleadmg  reouire  a  negatiye  in  the  breadi 
of  payment  oy  the  deceased. — OiUberteon  y. 
Toumeemi,  64 

4.  The  want  of  such  negatiye  can  not,  how- 
erer,  be  objected  to  after  yerdict.  JUd, 

5.  M  dAd  is  bad  in  debt  on  a  bond.— >S%oq{; 
Hal,T.The  State,  118 

6.  A  defect  in  the  mere  form  of  a  declaration 
can  not  be  examined  on  demurrer  to  a  de- 
foctiye  plea.  IM, 

7.  To  a  dedaration  upon  an  instrument  wUch 
does  not  appear  on  its  &oe  to  be  usurious, 
a  plea  of  usury  must  allege  that  an  ezcees 
of  interest  was  reseryed  widi  a  corrupt  in- 
tent. iW. 

8.  In  a  suit  on  a  suiplus  reyenue  bond,  an 
allegation  in  the  declaration  that  the  sidt  is 
brought  "for  the  use  of  the  surplus  reyenue 
fund,"  is  mere  surplusage.  iW. 

9.  The  pleader,  in  a  suit  on  four  surplus  reye- 
nue bonds,  (which  contained  a  stipulation 
that  in  case  of  a  ihilure  to  pay  any  instiJ- 
ment  of  intereet,  the  principal  should  be- 
oome  due  and  collectable,  &c)  stated  tiie 


actioB  to  haye  aociued  upon  the  non-pay- 
ment of  the  annual  instalmeBts  of  interest; 
but  the  action  was  not  brought  until  the 
priBcipal  on  the  last  of  the  seyend  bonds 
was  due,  and  tliere  was  a  breadi  to  each 
count  in  whidi  the  non-payment  of  the  bond 
was  ayened.  Hdd,  d&at  the  defect,  if  any 
existed,  was  cured  by  the  breaches  last 
named.  Ibid, 

10.  The  board  of  commisslonerB,  treasurer,  au- 
ditor, or  any  other  officer  who  was  charsed 
by  the  R.  8. 1843  with  the  duty  of  protec^ 
and  preserying  tlie  surplus  reyenue  fund, 
was  a  proper  relator  in  a  suit  on  a  bond 
giyen  to  secure  a  loan  from  that  fund.   Und, 

11.  Where  the  execution  of  a  written  instru- 
ment, referred  to  in  the  pleadincs,  is  called 
In  question,  it  must,  by  the  B.  8. 1858,  be 
denied  either  by  affidavit  before  trial,  or  by 
a  pleading  under  oath.— C;ii£fta9db  y.  The 
Bmnf  Qmwty  Turnpike  Cb.,  185 

18.  Becdons  75  and  785  of  the  practice  act  do 
not  apply  to  pleadings  in  denial  of  the  exe- 
cution or  written  instnunents.  Ibid. 

18.  A  replication  to  a  plea  setting  up  a  writ- 
ten instrument  as  the  foundation  of  a  de- 
fence, was  not  required  by  the  B.  8. 1848  to 
be  sworn  to ;  but  if  not  sworn  to,  the  exe- 
cution of  the  instniment  was  not  required 
to  be  proyed.^/2ti«aeU  y.  Dmmmond,       816 

14.  A  demurrer  was  sustained  to  a  paiugnmh 
of  an  answer,  which  set  out,  by  way  of  ae- 
fonoe,  a  written  agreement.  The  agreement 
was  admissible  in  eyidence  upon  the  trial  of 
issues  raised  by  other  paragraphs.  Hdd, 
(the  contrary  not  appesringj  mat  the  de- 
nndant  must  be  presumed  to  haye  had  the 
luU  benefit  of  the  agreement. — Boktm  r. 
Mitter,  868 

15.  A  defendant  can  not  allege  for  error  the 
oyeruling  of  a  demurrer,  where  his  defence 
was  not  prejudiced  hereby.  lUd, 

16.  Suit  for  foredosure.  The  mortgage  was 
giyen  to  secure  the  payment  of  a  note.  To 
a  paragraph  of  the  answer  setting  up  that 
neither  the  note  and  mortesffe,  nor  copies 
thereof,  had  been  filed  with  Sie  complaint, 
the  plaintiff  replied  tiiat  the  note  and  mort- 
gage were  left  in  the  derk's  office  when  the 
complaint  was  filed.  Held,  on  demurrer, 
that  the  reply  was  insuffident.— Zomaon  y. 
fbOe,  809 

17.  A  rtplj  Is  only  necessary  when  new  mat- 
ter ii  set  up  in  the  answer.  Ibid, 

18.  A  demurrer  to  a  reply  was  enoneously 
oyerruled,  but  the  issue  tendered  by  the 
reply  was  complete  without  it  Hdd,  that 
the  error  was  unimportant.  Ibid. 

19.  The  copy  of  a  written  instrument  upon 
whidi  a  pleading  is  founded,  is  "filed  with 
the  pleamng,"  within  the  meaning  of  die 
B.  8. 1858,  if  it  is  set  out  in  AdBc  vertm  in 
the  pleading.  Ibid. 
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so.  Suit  hj  Ihe  muHgoub  of  a  note  and  of  % 
mortgage  gtren  to  Becnre  it,  for  fbredosnre. 
Answer,  t£it  the  ^laiiitiff  was  not  tlie  real 
party  in  interest  x2eU,  that  the  answer  was 
insnfficient.  Ibid. 

51.  A  demurrer,  nnder  the  code  of  185S,  does 
not  extend  beyond  the  pleading  to  which  it 
is  addressed. — Miuon  t.  Toner,  8S8 

52.  The  omission  by  a  parhr  to  trareTBe  a 
material  fact  alleged  by  his  adversary,  is, 
in  efiect,  an  admission  of  it.— ilcC/ure  t. 
PuruU,  830 

53.  A  count  on  a  promissory  note  averred 
that  "the  defendant,  by  his  certain  note  in 
writing,  ihea  due  and  payable,  promised  the 
plainw,"  &c.  Bdd,  on  demurrer,  that  the 
undertaking  of  the  plaintiff  was  sufficiently 
alleged.— £jp2mH^  t.  Litde,  844 

54.  A  count  which  is  not  a  nullity  should  not 
be  rejected  on  motion.— £r«Mfy  H  al.  t. 
Driver,  350 

55.  Facts  alleged  in  a  complaint,  which  are 
not  denied  by  the  answer,  are  regarded  as 
admitted.— JluJ^bnf  r.  The  State,  865 

26.  A  bill  for  foreclosure  did  not  aver  &at  the 
morteagor  had  an  interest  in  the  premises 
capable  of  being  mortgaged.  It  was  ob- 
jected for  the  fint  time,  on  error,  that  the 
bill  was  defective  for  the  want  of  this  aver- 
ment. Held,  that  the  objection,  if  available 
at  all,  should  have  been  made  in  the  Conrt 
below,  at  the  earliest  stiUKe  of  the  proceed- 
ings.—PottiJon  ei  al.  V.  Shaw,  877 

87.  A  prior  mortgagee  is  not  a  necessary  party 
to  a  bill  for  fbreaosure;  nor  is  it  dear  that 
a  junior  mortgagee  is,  though  he  may  pro- 
perly be  made  a  party.  Ibid. 

28.  There  ii  no  rule  of  practice  which  author- 
izes a  plaintiff  to  make  the  state  a  defen- 
dant in  a  cause.  Ibid. 

89.  A  material  averment  in  an  answer,  which 
is  not  noticed  by  the  reply,  is  regarded  as 
admitted.— Barikcr  v.  HMt,  885 

80.  In  a  declaration  upon  an  official  bond 
payable  to  the  state,  the  non-payment  of 
the  nenalty  need  not  be  avezred.— 2?U  State 
V.  Oroee  et  al.,  887 

81.  In  a  suit  upon  an  official  bond,  the  parties 
aflreed  to  submit  the  issues  of  fact  to  a  jury. 
ndd,  that  the  assessment  of  damages  was 
included.  Rid. 

82.  In  suits  upon  penal  bonds,  it  is  onlv  upon 
the  deteimmation  of  questions  of  law  in 
favor  of  the  plaintiff,  or  upon  a*  defiEiult,  that 
the  interlocutory  judgment,  that  the  plain- 
tiff ought  to  recover,  but  because,  &c.,  is 
given;  and  the  Court  may  be  substituted 
for  the  jury  to  assess  the  damages.       Ibid. 

88.  In  a  daim  for  damages,  under  the  B.  8. 
1888,  for  iiviuries  to  land  occasioned  by  the 
constmction  of  a  publio  work,  the  same 


stiictneas  is  not  required  in  the  averments 
as  in  pleadines  in  a  Court  of  record. — 
The  MartinsoMe,  ^.,  BaHroad  Com^pang  v. 
Bridgee,  400 

84.  The  written  statement  of  tiie  claim  should 
show,  however,  whether  the  iniury  was  oc- 
casioned by  the  passing  through  and  appro- 
priation of  the  claimant's  land,  or  the  taking 
of  timber  and  other  materials  for  which  the 
statute  provides.  Ibid. 

85.  A  daim  for  damages,  governed  by  the 
provisfons  of  the  B.  S.  1838,  for  an  mjury 
to  the  claimant's  land  occasioned  by  the 
construction  of  a  railroad,  stated  thiu  the 
land  was  injured,  Ac.,  to  the  amount,  &c.,  as 
follows :  that  the  road,  as  located,  "angled" 
through  the  claimant's  land,  and  passed  over 
the  same,  &c,  to  the  distance,  &c.,  and  over 
apart  which  was  improved  and  cultivated ; 
wnerefore,  ftc.  J9e2c/,  that  the  statement  was 
suffident  to  enable  die  claimant  to  recover 
for  the  iigury  occasioned  by  the  grading  of 
the  road,  and  the  division  of  his  land  into 
inconvenient  parts.  Rid. 

36.  Assumpsit  against  A.  and  B.  on  a  note 
due  ^Yt  years  after  date,  with  interest  paya- 
ble annually,  and  if  not  paid  when  due,  the 
principal  to  become  due.  A.  was  de£snlted. 
jB.  pleaded  the  general  issue,  and  a  s^dal 
plea  alleging  his  readiness  to  pay  the  inter- 
est, but  that  the  plaintiff  fraudulently  left 
the  state  to  prevent  a  tender  of  it.  Demur- 
rer  to  tiie  special  plea  sustained. 

Hdd,  that  tiie  ^ea,  if  viewed  as  a  plea  of 
tender,  or  an  excuse  for  not  tendering  the 
interest,  was  deibctive  for  not  making  pro- 
fert  of  the  money  in  Court 

Hdd,  also,  that  if  regarded  as  a  plea  of 
fraud,  its  suffidency  was  immaterial,  the 
fkcts  alleged  being  admissible  under  the 
general  ime.^-iliiseiii  v.  Byrd,  475 

87.  On  the  sustaining  of  the  demurrer  to  the 
plea  above  mentioned,  B.  asked  leave  to 
file  another  plea,  alleginff  that  the  note  was 
obtained  from  him  by  2ie  fraudulent  con- 
nivance of  the  plaintur  and  A.,  who  repre- 
sented to  lum  that  the  note  was  payable 
unconditionally  five  years  after  date;  that 
he  was  not  a  very  good  scholar,  and  that  it 
was  written  in  a  lumd  whidi  he  could  not 
readily  read,  &c. 

Held,  that  the  plea  was  no  defence  to  the 
action,  and  that  therefore  leave  to  file  it  was 
properly  reftued. 

Hdd,  also,  that  had  it  been  suffident,  yet 
the  foets  being  admissible  under  the  ffemnal 
issue,  the  refSsal  would  have  fiimished  no 
ground  for  reversing  the  judgment.      Rid. 

88.  A  plea  rejected  on  motion  is  no  part  of 
the  record,  unless  made  so  by  bUl  of  excep- 
tions.— ChriMman  et  al.  v.  Mane,  487 

89.  If  in  a  suit  tried  on  the  genaral  issue,  a 
jadgment  has  been  rendered  for  the  plaintiff. 
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tiie  jndgment  wfll  not  bt  vewMd  manlj 
becMue  a  damurer  lo  «  fpecUl  plea  waa 
enoneoiuly  ioatabied,  if  the  nutter  ipeci- 
•Uy  pleaded  waa  admissible  endenee  under 
the  general  iaaae.  Ibid. 

POSSESSION. 

See  Adtxbsb  Possbbsiov.    BsPLBTiir, 
7  to  10. 

Poflseesion  of  a  chattel,  pnnoaat  to  a  por- 
dia«e,  is  mima  facte  evidence  of  title. — 
SmUh  T.  Dmoning,  374 

PRACTICE. 

See  AnHDirEirT,  2.  Bill  or  Excxptiovs. 
BnxDBH  or  Paoor.  Chahoxbt,  1,  6  to 
8.  CouBT,  SuraxMB.  Cbimibal  Law, 
8,  3.  Ebbob,  4,  6,  8,  9.  Eyidbkcb,  4, 
10, 14, 15, 19.  ExxcuTiox,  1.  Exhibit. 
Hubbjlkd  awd  Wibb,  3.  Ibstbugtiovs. 
Ibtbbbogatobibs.  Nbw  Tbial,  5,  7,  8. 
NuL  TiBL  Rboobb.  Orxx  asi>  Closb. 
Plbadiho,  38,  39.     YXBDIOT,  2  to  5. 

1.  The  ]>laintiff  took  exceptioiifl  to  instrac- 
tions  giyen  by  the  Court  below,  bat  did  not 
allude  to  them  in  his  brief  in  the  Supreme 
Court;  and  he  was  therefore  presumed  to 
have  waived  every  objection  to  them.^- 
Eoward  v.  CM,  5 

2.  On  the  reversal  of  a  cause  in  the  Siqneme 
Court  and  its  having  been  remanded  to  the 
Court  below  for  fhraier  proceedings,  it  was 
not  necessary,  under  the  B.  S.  1843,  that  the 
defendants  should  again  be  summoned.— 
Kxrhy  ei  aL  v.  Eolmee  et  mx.,  33 

3.  The  omission  to  defiudt  infimt  defendants 
who  fail  to  appear,  and  to  take  judgment 
against  them  ror  want  of  a  plea,  is  merely  a 
defect  in  form,  and  can  not  be  assigned  for 
error.  Ibid* 

4.  A  defendant,  while  he  has  a  plea  in  bar  on 
file,  can  not  be  defealted.  Und. 

5.  If,  in  a  proceeding  to  obtain  an  assignment 
of  dower  and  for  damages  for  withholding 
it,  the  defendants,  havmg  pleaded  in  bar, 
on  being  called,  fell  to  appear,  the  plaintiff 
can  have  the  damages  as8i»sed  in^the  same 
manner  as  if  the  defendants  had  appeared 
and  defended.  Ibid. 

6.  If  a  judgment  is  rendered  in  form  against 
''the  defendants,"  it  will  be  presumed  to  be 
against  all  of  them.  Ibid, 

7.  The  plaintiff,  in  a  suit  for  tiie  backing  of 
water  by  a  dam  upon  his  machinery,  &c, 
was  allowed  to  read  extracts  from  **Ewuu^ 
Millwright  Guide,"  in  his  closing  aiKument 
to  the  jury,  although  the  defendant  objected. 
The  Court  instructed  the  jury  that  extracts 
read  from  a  sdentiflc  work  were  not  even 
prima  jade  of  authority,  but  like  the  avgu- 
nunt  of  counsel,  or  other  thing  adduced  to 


Qlustrato,  they  nkhft  be  satlAotory  to  die 
jury  or  they  mlBfat  not  Hdd,  that  there 
was  no  error.— Cory  v.  SOeox,  39 

8.  In  a  cause  where  several  issues  of  feet  were 
raised  by  the  pleadings,  Ae  Court,  in  its 
charge  to  the  jury,  steted  that  there  wer« 
but  two  questions,  spedfnng  them,  for  their 
consideration,  tiie  onier  fects  not  being  con- 
troverted. The  evidence  not  having  been 
set  out  in  the  record,  Kdd,  that  the  presump- 
tion was  that  the  parties  had  narrowed  me 
issue  to  the  questions  stated  by  the  Court. 

Ibid. 

9.  A  party  after  moving  in  arrest  of  judgment 
can  not  move  for  a  new  trial.— ITora  v.  The 
Chrporatiimo/NcbienfiUe,  55 

10.  A  party  iHio  has  neglected  to  move  for  a 
new  trial  or  in  arrest  of  judgment,  can  not 
afterward  object  to  the  form  of  the  verdict. 
— WeatheH^  v.  Bigjiing,  73 

11.  A  motion  to  strike  out  does  not  petfoim 
the  office  of  a  demurrer,  either  under  the 
old  or  new  practice.-— Port  v.  W3tiams,  819 

IS.  Where  the  matter  contained  in  a  para- 
graph  of  an  answer  is  insnfflcifmt  as  a  de- 
renoe  to  the  action,  yet  if  it  is  pertinent  to 
the  case  and  does  not  appear  to  be  a  sham 
defence,  it  can  not  be  struck  out  on  motion. 

Ibid, 

13.  A  motion  for  a  new  trial  will  not  be  enter> 
tained  after  a  motion  in  arrest  of  judgment. 
-^Van  Pek  v.  Corwine,  363 

14.  Same  point  decided.— aSSWiy  et  aLr,  The 
State  Bcmk,  397 

15.  A  motion  in  arrest  of  judgment  will  not 
Ue  for  the  improper  admission  or  exchunon 
of  evidence,  nor  for  the  improper  giving 
or  refusal  of  instructions. — Howard  v.  7%e 


16.  To  make  a  ruling  of  the  Circuit  Court  tiie 
subject  of  review  m  the  Supreme  Court,  it 
must  have  been  excepted  to  when  it  was 
made. — McKinn^  v.  Springer,  453 

17.  Where  no  exception  has  been  taken  to  the 
admission  of  evidence  in  the  Court  below, 
its  admissibility  will  not  be  examined  in  the 
Supreme  Court.  Ibid, 

18.  A  motion  in  arrest  of  judgment  is  an  af* 
firmance  of  the  verdict,  and  a  motion  for  a 
new  trial  can  not  afterwards  be  entertained, 
unless  the  cause  upon  which  it  is  founded 
was  discovered  after  the  motion  in  arrest 
was  made.  Ibid. 

19.  Where  a  party  has  moved  in  arrest  of 
judgment,  he  can  not  afterwards  take  the 
opinion  of  die  Court  on  tiie  sufficiency  of 
the  evidence  on  a  motion  for  a  new  tiiaL — 
Doe  V.  dark,  466 

90.  A  motion  in  arrest  of  judpnent  is  in  efibct 
an  admission  that  the  vermct  is  in  accord- 
ance with  the  weight  of  evidence,  and  when 
it  precedes  a  motion  for  a  new  trial,  the 
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ktter  motion  is  nnsrailing. —  ChrUman  et 
al.  T.  Meine,  487 

91.  In  a  cMue  tried  since  the  R.  S.  1859  took 
effect,  a  motion  for  s  new  trial,  wMch  is  not 
in  writing,  can  not  be  noticed. — AddUman 
r.  Erwin  et  al.,  494 

S2.  Where  the  issues  of  ftct  in  a  canse  are 
submitted  to  the  Coort  for  trial,  dther  party 
maj  require  the  Court  to  make  a  spedal 
statement  of  the  hcta  and  the  questions  of 
law  decided  thereon;  and  by  then  excepting 
to  the  dedsion,  such  party  may  properly 
prepare  the  case  for  reyiew  in  the  Supreme 
Court  Rid. 

PRINCIPAL  AND  AGENT. 

iSes  Aqskt. 

1.  When  a  man  is  known  to  be  contracting 
merely  as  the  agent  of  another,  who  is  idso 
known  as  the  principal,  his  contracts,  if  he 
possesses  full  authonty  for  the  purpose,  will 
EM)  deemed  the  contracts  of  the  principal 
only. — Bobeaan  et  al.  r.  Chapman  et  al.,   352 

2.  An  agent  may  bind  Ms  principal  by  acts, 
and  sometimes  by  omissions  or  du^,  but 
he  can  not  Hnd  others. — The  Board  of  Com- 
miasionere,  frc.,  Y.  Cox,  403 

PRINCIPAL  AND  SURETY. 
See  EsTOPFEL,  1.    PnomssoBT  Nots,  3. 

SxnfflTT. 
1.  An  agreement  with  the  principal  to  enlaise 
the  time  for  the  payment  of  a  debt,  must  be 
founded  upon  a  consideration,  in  order  to 
dischaige  the  surety. — Shook  et  al.  y.  The 
State,  113 

8.  Where  the  relation  of  principal  and  surety 
exists  between  the  makers  of  a  written  in- 
strument, thoue h  the  instrument  be  wholly 
silent  as  to  which  is  surety,  and  eren  lie 
jomt  and  sereral,  the  makers,  as  against  the 
payee  or  obligee,  for  the  purpose  of  letting 
m  any  act  of  the  latter  terming  to  affect 
the  collateral  relations  of  the  makers,  may 
show  the  true  relation  of  the  makers  to 
each  other. — Didtenon  et  al.  r.  The  Board 
of  Comm'n,  fr^.,  128 

9.  An  agreement  with  the  principal,  in  order 
to  release  the  surety  in  a  written  instrument, 
need  not  operate  to  release  the  debt.     Ibid. 

4.  A  surety  will  be  dischai]^  by  anjr  a^pree- 
ment  of  the  creditor  with  the  prinapal, 
which,  if  yiolated,  would  give  the  sure^  a 
right  of  action.  Aid. 

5.  It  is  not  necessary,  to  discharge  the  surety, 
that  the  agreement  should  be  such  as  he 
could  plead  in  bar  of  a  suit ;  it  is  sufficient 
if  it  fetter  and  embarrass  the  discretion  of 
the  creditor.  Ibid. 

6.  An  agreement  of  a  creditor  vritfa  the  piin- 

of  the 


eipal  debtor  to  delay  the  collection 
debt,  must  be  foonded  on  a  considenlkm  in 


order  to  discharge  the  sureties. — Shook  y. 
The  Board  of  Comm'n,  ^,  461 

PROPERT. 
See  Plbadiho,  36. 

PROMISE. 

See  Passxt  Aino  Child,  1,  5,  6. 

An  express  promise  can  only  reyiye  a  prece- 
dent good  consideration  wnich  might  haye 
been  enforced  at  law,  through  the  medium 
of  an  Implied  promise,  had  it  not  been  sus- 
pended by  some  positlye  rule  of  law ;  but 
can  giye  no  origmal  right  of  action,  if  the 
obligation  on  which  it  is  founded  nerer 
could  haye  been  enforced  at  law,  thou^ 
not  barred  byan^  legal  maxim  or  statute 
proyision. — Wifffftns  y.  Keixer  et  ttx.,       252 

PROMISSORY  NOTE. 

See  Attoxhbt,  2.  EyiDSircx^  5,  7.  Otbr. 
Pastkbbs,  2.  Plbadiko,  1,  20,  23,  36. 
Railbojld  Compant,  13.    XJsubt,  2. 

1.  The  R.  8. 1843  so  far  remoyed  the  distfaic- 
tion  which  preyionsly  preyailed,  in  regud 
to  the  tranmr  of  negotiable  paper  bobre 
and  after  due,  as  to  let  in  the  same  defences 
against  a  note  assigned  before  aa  against 
one  assigned  after  maturity.— iSJtoaer  y.  El- 
U»,  152 

%.Ji  A.  execute  a  note  to  B.,  and  C.  indorse 
the  same,  parol  eyidence  is  admissible  to 
show  thai  a  intended  to  be  held  as  a  surety 
or  a  gnamntor.-»£bmt  y.  Pierce,  162 

3.  A  surety  in  a  note  is  liable  on  the  defimlt 
of  the  principal,  without  notice.  Ibid^ 

4.  The  inaolyency  of  the  maker  of  a  note  ren- 
ders a  notice  of  non-payment  to  the  guaran-^ 
tor  Bimecessary.  iW. 

5.  The  payment  of  a  note  by  a  third  person, 
at  the  request  of  the  maker,  does  not  yest 
in  the  former  any  interest  in  the  note,  but 
raises  merely  an  assumpsit  against  the 
maker  for  money  paid  to  his  use.— AmmS 
y.  Dntmmond,  216 

6.  Suit  upon  a  note,  due  December  25,  1852> 
containing  a  stipulation  that  it  might  be 
discharged  in  notes  on  good  solvent  men, 
due  when  tiie  note  in  suit  shoidd  mature. 
Held,  that  up  to  the  dose  of  the  25th  of 
Deeanber,  1852,  the  maker  might  haye  dis- 
efaaieed  the  note  in  suit  by  a  tender  of  notes 
as  stipulated,  but  that  upon  a  fidlure  to  do 
so  by  that  tone,  he  became  liable  as  on  a 
purely  money  demand.— iMojoa  y.  7Wr, 

328 

7.  A  note  was  made  payable  by  the  makers 
when  able.  In  a  suit  agamst  them  upon  the 
note,  it  was  proyed  Aat  when  they  made 
it  tfaey  had  a  stock  of  goods  worth  3,000 
doUan. 
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HMdf  thftt  the  note  mirtiiTed  fo  foon  as 
the  makers  were  able  to  psy  it. 

Heidf  alflo,  that  the  erkleiioe  ahowed, 
;>rtf jKi  fade,  that  thej  were  able  to  pay  the 
note  as  soon  as  it  was  giTen.— Faosgf  et  ai, 
T.  Reeva  ei  al.,  406 

8.  A  note  was  made  payable  fire  years  after 
date,  with  interest  payable  annnally.  and  if 
not  paid  when  dne,  the  principal  to  oecome 
due. 

Hdd,  that  n  judgment  for  the  prlnefaml 
and  interest  before  the  lapse  of  the  flre 
years,  the  interest  not  haTing  been  paid  as 
stipnlated,  was  proper. 

Udd,  also,  that  the  practice  of  entering 
judgment  in  such  cases  for  the  whole  de- 
mand, but  with  leaTB  to  take  out  execution 
only  as  the  amounts  become  due,  does  not 
prerail  in  this  state. — Autem  r.  Byrd,     475 

9.  A  blank  indorsement  of  a  note,  in  the  ab- 
sence of  eTidence  showing  vmen  it  was 
made,  will  be  presumed  to  naye  been  made 
at  the  date  of  the  note.— GKt7  r.  Mix  el  al., 

478 

10.  A.  and  B.,  of  Lafayette,  being  indebted  to 
C,  who  resided  in  a  different  county,  C. 
sent  to  an  affent  at  Lafajfette  a  reauest  to 
secure  the  dent.  The  agent  retnmea  a  note 
(which  was  made  payable  at  the  Lafayette 
branch  of  the  stato  bank)  signed  by  A,  and 
B.  and  indorsed  in  blank  by  />.  Tnere  was 
no  other  eyidence  of  the  date  of  the  indorse- 
ment. C  haying  afterwards  indorsed  his 
name  in  blank  below  D.'t,  deliyered  the 
note  to  the  plaintiff.  Held,  that  Z).  was  to 
be  regarded  as  one  of  tiie  makars.         Ibid, 


EAILROAD  COMPANT. 

See  Costs,  3.  Lafatettb  Aim  Ikdiakapo^ 
LIS  Rauaoad  Company.  Fi.KAPiiia,  33 
to  85.    Bekbdt.    Witness,  1. 

1 .  The  charter  of  a  railroad  company  required 
that  notice  of  the  demand  for  the  payment 
of  instalments  on  subscriptions,  should  be 
published  in  a  newspaper,  &c,  at  least  three 
weeks  prior  to  the  day  the  instalments  be- 
came due.  In  a  suit  to  reooyer  instalments, 
a  copy  of  the  publication  made  in  the  news- 
paper, accompanied  by  the  publisher's  oath 
that  it  had  been  so  publnhed  for  three 
weeks,  was  produced  in  eyidence.  On  ob- 
jection ibtA  the  three  sueoessiye  papers  in 
which  the  notice  was  published  were  not 
produced,  hdd,  that  the  eyidence  was  jmwta 
Jade  sufficient-— C/ntAofiib  y.  The  Matry 
County  Turnpike  Company,  1S5 

8.  Section  2  of  the  act  of  18S3  to  proyide  com- 
pensation to  the  owners  of  animals  killed  or 
iiQured  by  the  can,  &c.,  of  any  railroad 
company,  &c,  excludes  from  ^xb  considera- 
tion of  the  jury,  in  a  suit  against  any  such 


company  for  the  destroction  of  stock  by  tibeir 
ears,  any  consideration  of  the  question 
whether  toe  iiuury  was  the  result  of  wOlul 
misconduct  or  negligence,  or  of  unayoidable 
accident— 7^  LafiiyeUe,  ire,,  Bailroad  Co. 
T.  Shiner,  141 

3.  That  aet  is  not  applicable  to  a  case  where 
the  iivpuT  is  done  b^  the  can  at  the  crossing 
of  a  public  street  m  a  dty,  the  company 
haying  no  right  to  erect  a  fence  thereon. 

Dnd. 

4.  In  a  suit,  under  the  common  law,  against  a 
railroad  company,  for  an  injury  done  by 
their  can  to  animals,  the  question  wliether 
the  injury  was  occasioned  by  negligence, 
misconduct,  or  unayoidable  aeoden^  is  open 
for  the  consideration  of  the  jury.  Aid. 

5*  The  common  law  imposes  on  the  owner  <^ 
domestic  animals  the  duty  of  keeping  them 
on  his  own  land  or  withm  enclosures,  and 
he  becomes  a  wrong-doer  if  any  of  tbrai  es- 
cape or  stray  off  upon  Uie  lands  of  another 
person.  Ibid. 

6.  This,  as  a  general  rule,  is  tiie  law  in  this 
state.  Ibid. 

7.  If  an  animal  is  wrongfblly  on  the  trai^  of  a 
railroad,  but  is  injnied,  while  on  the  same, 
by  the  gross  negligence  or  wilful  misconduct 
or  the  company's  agents,  the  oonuMuy  is 
liable.  ^IW. 

8.  The  law  requires  that  a  train  of  can,  in  pass- 
ing through  a  town,  shall  be  run  widi  a  grea- 
ter degree  of  care,  and  hence  at  a  lees  rate  of 
speed,  than  is  generally  obseryed  in  the 
moyement  of  the  train.  Dnd. 

9.  Section  3,  p.  426, 1  B.  S.  1852,  which  gaye 
to  the  wife,  or  in  case  there  was  no  wifo, 
then  to  the  minor  children  of  a  penon  killed 
by  the  negligenoo  or  unskHfulness  of  the 
offioera  or  seryants  of  a  railroad  company, 
&c,  a  right  of  action  against  the  company, 
was  repealed  by  impluation  by  sec  784, 
p.  205,  2  R.  S.  1852.-7^  Pre:^t  and  Diree- 
tors  of  the  Peru,  4ix.,  Railroad  ConqKU^  y. 
Bradshaw,  146 

10.  Same  point  decided. — The  Madieon,  |v., 
Railroad  Company  y.  Baconj  205 

11.  Complaint  by  a  widow  against  a  railroad 
company,  to  recoyer  damages  for  the  loss  of 
her  nusoand,  who  was  killed,  as  the  com- 
plaint alleged,  while  trayeling  as  a  passen- 
ger in  one  of  tiie  defendants' can.  Answer, 
3iat  the  husband  was  not  a  passenger,  but  a 
seryant  of  the  company,  and  that  the  acci- 
dent by  which  he  lost  his  life  happened 
through  the  ne^i|;ence  of  his  feUow-eeryants 
acting  with  him  m  the  management  of  the 
train.    Hdd,  timt  the  answer  was  suffident 

Ibid. 

12.  A  subscription  of  stock  to^a  railroad  com- 
pany contained  a  proyision  tiiat  tiie  stodc 
subscribed  should  oe  paid  in  cash  at  such 
times  and  places  as  shoiild  thereafter  be  di- 
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rected  by  4he  diracton  of  die  oompuij,  and 
should  be  applied  to  tbe  coiistniction  of  the 
road. 

Hdd,  that  the  subscription  could  not  be- 
come payable  until  the  directors,  at  a  regu- 
lar meeting,  had  fixed  the  time  aiid  place  of 
payment. 

Held,  also,  that  it  was  not  necessaiy  to 
give  notice  to  tbe  subscriber  of  the  time  and 
place  of  payment — Ross  v.  The  Lafayette, 
ire.,  Railnxui  Company,  297 

13.  A.,  by  his  note,  promised  to  pay  to  the 
Terre-Haute  and  Richmond  Railroad  Company 
200  dollars,  in  consideration  that  they  woula 
locate  their  depot  on  blodL  94  in  Indiaxian- 
dig,  to  bo  paid  when  the  company  should 
commence  the  construction  or  the  depot. 
When  the  note  was  given,  the  line  of  road 
provided  for  by  the  dEarter  of  said  company 
extended  from  Terre-Haute,  through  Indian- 
opolis,  to  Richmond,  a  distance  of  150  miles. 
The  company  afterwards  procured  from  the 
legislature,  and  accepted,  an  alteration  of 
their  charter,  bv  which  their  line  of  road  was 
limited  to  the  distance  between  Terre-Haute 
and  Indianapolis,  being  thus  reduced  in 
length  one-hAlf,  and  the  other  part  of  the 
line  was  placed  under  a  separate  corporation 
denominated  the  Indiana  Central  RaUuxw 
Companu,  which  constructed  its  road,  ana 
located  Its  depot  in  another  part  of  Indiana' 
poUs,  The  first-named  comj)anv  constructed 
only  a  frcight<lepot  on  said  block  94.  A. 
was  not  a  stockholder  in  the  company  nor  a 
party  to  the  charter. 

Hdd,  that  by  the  alteration  of  the  chartar 
of  the  Terre-Haute  and  Ridmond  Railroad 
Company  and  the  acceptance  thereof  b^r  the 
company,  the  company  became  substantially 
a  diflfcreoit  corporation,  and  were  unable  to 
perform  the  condition  upon  which  the  note 
was  to  become  payable. 

Hdd,  also,  that  the  circumstance  that  the 
depot  located  on  block  94  was  of  some  ad- 
vantage to  ^.,  was  of  no  importance. — Car- 
Me  V.  The  Terre-Hattte,  ^c.  Railroad  Com- 
pany, 816 

READING  LAW  TO  THE  JURY. 
iSSw  CBIMIK1.L  Law,  3.    FnAcrics,  7. 

RECORD. 

See  Evidence,  16  to  18. 

RECOUPMENT. 

A  recoupment  of  damagjcs  was  not  allowed, 
under  the  former  practice,  in  the  absence  of 
a  plea,  connter-daim,  or  notice  to  the  adverse 
^rty  showing  the  intention  to  recoup. — 
Estqf)  V.  Morton,  489 

REFORMATION  OF  WRITINGS. 

See  FORBCLOSUBB,  2,  3. 


REGISTRATION. 

See  Fatskt. 

RELATOR. 
iSes  FiAADivo,  10. 

RELEASE. 

See  CONTRAOT,  1.  EbBOB,  2.  EXXOUTOBS 
AND  AdMINISTBATOBS,  3.     WlTNBBS,  8. 

REMEDY. 

iSSse  CONTBACT  IN  REaTBAINT  OF  TbADB,  6, 

7.   Justice  of  the  Feacb,  3.    Towns,  2. 

Where  a  special  remedy  is  given  by  statute 
for  the  taking  of  private  property  in  the  oon- 
atruction  of  public  works,  that  remedy  onlv 
can  be  adopted.— 7%«  La/ayetU,  ^.,  RaO- 
road  Company  v.  Smith,  249 

REPLEVIN. 
See  Witness,  5. 

1.  In  replevin,  under  the  R.  S.  1843,  if  the 
goods  specified  in  the  writ  were  not  found  or 
replevied,  or  were  not  delivered  to  the  plain- 
tin,  by  reason  of  his  failing  to  give  bond, 
&c.,  and  their  value  as  alleged,  and  as  found 
by  the  verdict,  was  less  than  20  dollars,  the 
cause  was  not  within  the  appellate  jurisdic- 
tion of  the  Supreme  Court. — Jones  v.  Yrf- 
man,  46 

2.  In  replevin,  the  plaintiff  having  obtained 
possession  of  the  property  by  giving  bond, 
suffered  a  non-suit  at  l^e  trial.  H3d,  that 
the  defendant,  notwithstanding,  had  a  right, 
under  sec.  182,  p.  702,  R.  S.  1843,  to  show 
the  Court  that  he  was  entitled  to  the  goods 
replevied,  and  thereupon  to  have  judjnnent 
for  their  return,  and  a  writ  of  inquiry  ror  the 
assessment  of  damages  for  their  detention. — 
Mikesill  V.  Chancy,  52 

3.  In  replevin,  the  plea  of  non  detinet,  under 
the  R.  S.  1843,  put  in  issue,  not  only  the 
detention  of  the  goods,  but  also  the  property 
of  the  plaintiff  therein. — NoUe  v.  Epperly, 

414 

4.  In  replevin,  the  plea  of  property  in  the  de- 
fendant, imposes  upon  the  plaintiff  the  bur- 
den of  proving  property  in  himself.        Ihid, 

5.  The  plaintiff  in  replevin,  to  maintain  his 
action,  must  prove  a  right  to  the  immediate 
possession  of  the  goods.  Proof  of  a  joint 
ownership  with  the  defendant,  therefore,  aa 
a  partner,  or  the  like,  is  not  sufficient.   Aid. 

6.  In  an  affidavit  for  a  writ  of  replevin,  before 
a  juBtioe  of  the  peace,  under  the  R.  S.  1843, 
it  was  not  necessary  to  allege  that  the  pro- 
perty sought  to  be  replevied  had  not  been 
taken  for  any  tax  or  assessment  against  the 
plaintiff,  nor  seized  under  any  execution  or 
attachment  against  his  goods.-^Bn'n^&tirrt 
T.  Pollard  d  2.,  452^ 
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ntunL-^Wbod t.  Coken  «C  a/.,  455 

8.  In  a  snit,  nader  the  R.  8. 185S,  to  reoojer 
the  poeaession  of  perroiial  property,  if,  under 
the  iMnef ,  the  denndant,  in  tM  erent  of  rao- 
oeM  at  the  trial,  would  be  entided  to  a  re- 
turn of  the  property,  the  jury  may  find  the 
Talue  of  the  propeity,  and  damages  for  tiie 
detention  thereof;  and  in  case  they  omit  to 
do  so,  tiie  Court  may  direct  them  to  supply 
such  omission.— A^&s  t.  Epptrfy,  468 

9.  If,  in  a  suit  under  the  R.  8. 1852,  to  recover 
the  possession  of  personal  property,  the  de- 
fendant pleads  property  in  lumself,  he  is 
entided,  on  a  reraict  in  his  &Tor,  to  a  return 
of  the  property,  and  also  to  damages.  Jbid. 

10.  The  amount  of  damages,  in  sudi  case,  de- 
pends upon  the  defendant's  interest  in  the 
property,  whether  as  bailee,  or  absolute 
owner,  the  time  he  had  been  deprired  of  it, 
its  character,  &c  Rid. 

RESCISSION. 
See  COKTSAOT,  7.    Vbitiwr  jam  Pus* 

CHABXB,  11. 

RETAILINQ. 
Sm  CovBTiTUTiOKAL  Liw,  9.    Ikpict- 

MXMT,  9.     KuiAAHCn. 

RIPARIAN  RIGHTS. 
See  Dax. 

1 .  BTery  riparian  proprietor  has  an  equal  right 
to  the  flow  of  tne  water  through  his  land ; 
and  no  one  has  a  risht  to  use  it  to  the  mate- 
rial iigury  of  those  below  him.  IfhediTerts 
tlie  stream,  he  must  return  it  to  its  natural 
channel  when  it  leares  his  estate. — DUUng  t. 
Murray  t  394 

2.  But  it  is  not  orerr  injury  to  a  proprietor 
below  that  will  confer  a  right  of  action :  it  is 
necessary,  inererysuch  case,  to  take  into 
consideration  the  capacity  of  the  stream,  the 
adia>tation  of  machineiy  to  it,  and  all  the  at- 
tendant drcumstanoes;  and  when  all  these 
are  property  oonsiderod,  if  the  proprietor  be- 
low is  materially  iiyured,  when  considered 
in  relation  to  the  facts  of  tiie  particular  case, 
he  is  entitied  to  redress.  Ibid, 

8. 

SALE. 

See  CoHTSAOT,  5  to  7.  Eaxhxst  Mokxt. 
PossxsfliON.    SHBBirr's  Salb.    yBin>OB 

ABD  PUBCBABBB. 

1.  In  a  suit  hj  the  assignee  against  the  maker 
of  a  note,  giyen  for  the  price  of  goods  sold 


to  the  defcydant  mider  felse  and  ftindnleDt 
lepreaentatioBs,  the  latter,  if  he  did  not  re- 
turn or  oflbr  to  return  the  goods  in  areason- 
ahle  tone,  is  liaUe  for  tbe&  Talne.— Bisc&^ 
T.  Lnoot,  96 

9.  A  person  who  not  being  a  judge  of  an  arti- 
cle nimself,  nor  professing  to  be,  purchases 
it,  confiding  In  tiie  representations  of  the 
sdler  as  to  its  quality,  and  gires  a  note  for 
tiie  price,  maT  show,  in  an  action  upon  the 
note,  the  inferior  quality  of  the  article,  in  or- 
der to  reduce  the  recorery.  /6k/. 

3.  Growing  com  is  as  capable  of  delireiT  as 
any  otiier  article  of  commerce^ — WeaAeriy 
T.  HigginM,  73 

SCHOOLS. 

See  COBSTITUTIOBAL  IiAW,  3. 

1.  The  sixteenth  section  in  tiie  sereral  con- 
gressional townships  in  this  stale  was  mnt- 
M  by  congress  to  the  inhabitaiai  or  such 
townah^  respectively,  for  tiie  use  of  sdiools 
tkerem  and  notelsewlien;  and  tiie  gtantwas 
accepted  by  the  state  on  the  terms  in  whidi 
it  was  inade.--7^  SiaU  y.  Sprwgfidd  Tewn- 

2.  By  the  sale  of  tiie  sixteentii  section  in  tiie 
sereral  congressional  townships  in  tiiis  stale, 
under  the  act  of  congress  of  1828,  the  pro- 
ceeds became  trust  funds,  to  be  applied  for 
the  use  of  sdiools  in  such  townships  reroec- 
tirely,  and  not  ehwwhere.  iM. 

3.  The  act  of  congress  of  1898  autiioriDng  the 
sale  of  the  sixteenth  section  in  tiie  sereral 
congressional  townships  in  this  state,  and 
the  several  acts  of  congress  resening,  and 
also  those  granting^,  the  sixteentii  section  in 
the  sereral  townships  in  this  state  and  other 
states  for  the  use  of  schools,  being  in  relation 
to  the  same  subject-matter,  are  to  be  taken 
in  pari  materia  and  construed  as  one  act,  In 
ascertaining  the  purpose  of  the  grant  of  the 
sixteentii  section  of  the  sereral  townships  in 
this  state.  Ibid, 

4.  The  circumstance  tiiat  when  tibe  sixteenth 
section  in  the  sereral  townships  in  this  state 
was  granted  by  congress  to  lae  inhabitants 
for  the  use  of  schoob  therein,  there  were,  in 
some  of  the  townships,  no  inhabitaixts,  did 
not  afitBCt  the  yalidlty  of  the  grant.       Rid, 

5.  A  repeal  by  the  legislature  of  the  act  creat- 
ing congressional  townships,  could  not  aflfect 
the  Talidity  of  the  grant  oy  congress  of  tiie 
sixteenth  section  in  those  townships  to  tiie 
inhabitants  for  the  use  of  schools  tiierein, 
nor  give  the  stale  any  better  ri^t  than  it 
otherwise  would  hare  had  to  diyert  the  funds 
deriyed  from  the  sale  of  such  sections.  The 
grant  in  question  was  a  contract  executed, 
and  incapable  of  reyocation  by  the  legisla- 
ture. Rid. 
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6.  /8<8m62e,tiiat  BO  fiff  as  the  corporate  capadtj 
of  the  sereral  consresBionaf  townships  le- 
lates  to  the  fimds  deriyed  from  the  sale  of 
the  sixteenth  section  in  snch  townships, 
they  are  priyate  corporations  created  to  meet 
the  terms  of  the  grant  by  congress  of  said 
sections,  and  iheir  powers  can  not  be  repeal- 
ed by  the  legislature.  ibid, 

SCIEB  FACIAS. 

See  ExBCiTTiOK,  1. 

1.  To  a  «c«r0/icuu  to  reyiye  a  judgment  after 
the  defendant's  death,  and  to  obtain  execu- 
tion thereon  aeainst  his  real  estate,  the  ad- 
ministrator and  heirs  of  the  defendant,  if  he 
died  intestate,  are  proper  parties. — Graves  et 
al,  y.  Skeds,  107 

S.  The  judgment  for  the  plaintiff  upon  the 
scire  facias  should  be,  to  make  the  money 
first  of  the  assets  in  the  hands  of  the  admin- 
istrator, and  fidling  in  this,  then  of  the  lands 
of  the  hdn.  Und. 

3.  But  the  failure  to  render  the  judgment  in 
this  form  is  a  mere  informality,  which,  by 
the  R.  S.  1852,  is  to  be  regarded  as  amena- 
ed  in  the  Supreme  Court.  Ibid. 

4.  A  sctrs  facias  to  reyiye  a  judgment  was 
substantially  as  follows :  The  state  of  Indi- 
ana, to  the  sheriff  of  Vtgo  county,  greeting: 
Whereas,  A,  B.,  for  the  use  of  CT  D.,  on, 
&c,  in  tlie  Vigo  Circuit  Court,  recoyered  a 
judgment  against  E.F.intk  certain  action 
of  debt,  to-wit,  &c.,  (mentioning  the  amount 
of  the  judgment);  and  whereas,  afterwards, 
and  before  execution  thereupon  had,  to-wit, 
on,  &c.,  said  E,  F.  died  intestate,  and  letters 
of  admmistration  were  granted  in  due  form 
to  G,  H,;  and  whereas  said  £.  F.  left  as  his 
heirs  and  terre-tenants  /.  J.  (and  others, 
naming  them);  and  whereas,  said  judgment 
remains  unsatisfied,  as  we  are  informed  by 
said  C.  D.;  we  therefore  command  yon  to 
make  known  to  said  G.  H.,  as  such  adminis- 
trator, and  the  said  /.  J.  (and  the  other  heirs, 
naming  them,)  and  the  terre-tenants,  if  there 
be  any,  that  they  appear  before  the  judges 
of  said  Vigo  Circuit  Court,  on,  &c.,  to  show 
cause,  if  any  they  haye,  why. the  said  A.  B,, 
for  the  use,  &c.,  ought  not  to  haye  execution 
of  the  goods,  Ac.,  of  said  E.  F,  in  the  hands 
of  sud  G.  IT.  to  be  administered,  and  of  the 
lands,  ftc,  of  which  said  hean  are  seized  as 
the  heirs  of  said  E,  F.,  deceased,  for  his 
debt  and  damages  and  costs  aforesaid,  and 
ftuther  to  do,  &c.  The  scirs  facias  not  hay- 
ing been  demurred  to,  hdd,  that  it  was  suffi- 
cient on  error.  Rid. 

SEDUCTION. 
See  CoHTBACT,  4.   Parskt  Aim  Child,  7, 8. 


2. 


SHEKIFF. 
See  ExBOUTioir,  5. 

SHERIFF'S  SALE. 
See  ExxcuTiOK,  2  to  4. 

.  If  at  a  sale  of  land  upon  execution,  the  exe- 
cution-plaintiff, by  fraudulently  representing 
that  he  is  buying  for  the  purpose  of  allowinp; 
the  defendant  to  redeem,  preyents  competi- 
tion, and  purchases  the  land  at  a  price  great- 
ly below  Its  yalue,  the  defendant  may  haye 
the  sale  set  aside.—- Forefoncftfr  y.  Ei<As,  448 
A.,  in  Fdruarv,  1846,  recoyered  a  jud^ 
ment  aeainst  B.,  in  the  FhxnJdin  Cucnit 
Court,  for  61  dollars.  B.,  afterwards,  in 
Minf,  1846,  being  the  owner  of  two  lots  in 
BrookoilU,  mortnged  them  to  C,  to  secure 
the  payment  of  168  dollars.  In  August, 
1846,  D,  recoyered  a  judgment  in  said  dourt 
against  B.  and  others,  for  146  dollars.  The 
lots,  which  were  worth  from  350  to  400  dol- 
lars, were  afterwards  sold  at  sheriff's  sale, 
for  11  dollars,  to  D.,  on  his  judgment  Af- 
terwards Z>.  purchased  A.'s  judgment,  ex- 
posed the  lots  to  sale  thereon,  and  himself 
becyne  the  purchaser  at  the  sum  of  20  dol- 
lars, ffdd,  that  as  to  C,  neither  sale  was 
yoid  for  inadequacy  of  price.— JSotensAatP  y. 
Moffitt  et  al,  464 

SIXTEENTH  SECTION. 
See  Sghoolb. 

SLANDEB. 

1.  In  slander,  the  ayerment  in  the  declaration 
of  a  slanderous  charge  which  assumes  the 
existence  of  a  foct,  is  a  sufficient  ayerment 
of  such  foct ;  especially  on  general  demurrer 
or  after  yerdict— JSode&aii^A  y.  BoUingsworth, 

339 

2.  Whoredom  includes  eyery  spedea  of  illicit 
intercourse  between  tiie  sexes.  Ibid. 

3.  A  declaration  for  slander  by  a  female  plain- 
tiff, showing  a  charge  made  against  ner  of 
whoredom,  is  good.  Ibid. 

4.  In  slander,  if  the  declaration  is  sufficient 
without  regard  to  the  colloquium  or  timiKti- 
does,  they  may  be  regarded  as  surplusa^. 

Rfid. 

5.  An  inforenoe  expressed  in  the  ooKloqiMm  or 
innuendoes  in  a  declaration  for  slander,  if  not 
a  correct  inference  from  the  words  ayerred 
to  haye  been  spoken,  can  not  affect  the  suffi- 
ciency of  such  ayerments.  Ibid. 

6.  CbGoTuitinu  or  mfUMndbes  are  onlj[  necessary 
to  remoye  uncertainty  in  the  identification  of 
persons,  or  in  the  meaning  of  words  and  sen- 
tences and  their  application.  Ibid, 

7.  In  cases  of  audi  uncertainty  they  form  a 
material  part  of  the  declaration  and  can  not 
be  reject^  as  surplusage.  Ibid. 
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8PBCIFIC  FBBFOBHANCE. 

1.  An  mppUcadoa  for  s  ipedAc  perfoniuuioe  18 
ftddrMsed  to  the  soond  discretion  of  the 
Coort— ^tA  «( a/,  t.  Daggy,  S69 

S.  Bach  ditcretion  is  not  ^e  indiTidnal  discre- 
tion of  the  judge,  bat  that  jadidal  discretion 
whidi  confonns  itself  to  genend  rales  and 
settled  principles.  Rid. 

9.  Ercn  where  the  contract  sought  to  be  en- 
forced is  in  writing,  a  decree  for  a  specific 
performance  is  not  a  matter  of  coarse,  bat 
rests  in  the  soond  discretion  of  the  Coart,  in 
Tiew  of  all  the  circamstances.  lUd, 

4.  Generallr,  it  may  be  stated,  that  Coorts  of 
eaaity  will  decree  a  specific  Derformaaoe 
wben  the  contract  is  in  writing,  xs  certain,  is 
fair  in  all  its  narts,  is  for  an  s^eqoate  con- 
sideration, and  is  capable  of  being  perform- 
ed; bat  not  otherwise.  Ibid. 

5.  BUI  for  a  specific  performance  of  a  contract 
for  the  sale  of  land.  The  fiurts  were  as  fol- 
lows :  A.,  in  February,  1847,  agreed  yerbally 
with  B.  to  sell  to  him  twenty-nine  acres  of 
land,  for  700  dollars,  to  bo  paid  for  when  B. 
sold  his  pork.  There  was  no  part  payment 
of  the  parchase-money.  There  was  no  evi- 
dence of  any  dcliycrv  of  possession  by  A. 
further  than  this.  When  applied  to  for  that 
purpose,  he  declined  doing  so,  assigning  as 
a  reason  that  the  land  was  under  lease,  until 
the  next  HorcA,  &c  JB.,  in  said  month  of 
March,  took  possession;  whether  with  or 
without  AJs  eoBseat  did  not  appear,  further 
than  that  when  A.,  in  the  sprmg  of  1847, 
was  applied  to  for  the  purpose  of  renting 
the  land  as  pasture,  he  replied  that  he  had 
sold  it  to  B.,  to  whom  application  should  be 
made.  In  October,  1847,  A,  and  wife  ac- 
knowledged a  deed  for  said  land,  in  which  B, 
was  named  as  the  grantee,  and  which  A. 
remarked  to  the  magistrate  who  took  the 
acknowledgment,  was  intended  for  B.  The 
magistrate  had  drawn  the  deed  some  time 
before  by  A.'s  express  directions,  but  what 
afterwards  became  of  it  did  not  appear.  The 
bill  averred  a  sale  by  B.  of  his  hoes  and  a 
tender  of  the  purchase-money  in  ^vember, 
1847;  and  a  continued  readiness  to  pay 
thereafter;  and  also  a  tender  of  the  money 
and  interest  in  Court;  also,  that  B.  had 
made  yaluable  improrements.  A.  pleaded 
the  statute  of  frauos,  accompanied  by  an  an- 
answer,  without  oath,  denying  the  deliyery 
of  possession,  the  improyements,  &c.  The 
improvements  made  by  B,  consisted  chiefly 
of  clearing  done,  which  were  about  compen- 
sated by  the  sale  of  cord-wood  taken  nx>m 
the  land.  Hidd,  that  B,,  under  the  circum- 
stances, was  not  entided  to  a  specific  per- 
formance. Rid. 

6.  A  suit  for  a  spedfic  performance  operates 
upon  the  person,  and  may  properly  be  insti- 
tuted in  any  county  where  the  defendant  re- 
sidee.— Cbofi  ttoLr.  Cook,  868 


STATS  BANK. 

Set  Vbitdob  ahd  PuBcnASBE,  3. 

STATUTE  OF  FRAUDS. 

1.  The  statale  of  frauds  ^yplies  to  the  rules  of 
evidence  and  not  to  those  of  pleading. — BUI- 
Itr  V.  Upion,  53 

S.  An  ond  promise  bv  il.  to  B.  to  indemnify 
B.  aninst  loss,  if  he  wHl  become  replevin 
bail  for  C,  is  void  under  the  statute  of 
fraads.— Brvsft  v.  Carpenter,  78 

3.  If  A,  places  in  the  hands  of  B.  money  to  be 
paid  to  C,  to  indemnify  him  for  having,  as 
replevin  bail,  paid  a  judgment  against  A., 
and  B.  promises  C  to  pay  C  the  money.  (7. 
can  sustain  an  action  toerefor.  Aid. 

4.  Our  statute  in  relation  to  contracts  not  to 
be  performed  within  a  year,  is  substantially 
like  that  of  29  Car.  S,  c.  3,  s.  4,  ^niilch  hae 
always  been  held  to  ^pply  onlv  to  contxmcts 
whicn,  by  the  express  stipulations  of  the 
parties,  were  not  to  be  performed  within  a 
year,  and  not  to  those  which  might  or  miffht 
not,  upon  a  oontingency,  be  peiformed  with- 
in a  year. —  Wiggim  v.  Keizer  et  ux.,       85S 

5.  Thi^  statute  has  no  reference  to  agreements 
founded  upon  a  past  consideration.       Rid. 

STATUTES. 
See  Aptbal,  3.    Cokstitutiokjlx.  Law,  1, 

4,    5.      COKTBACT,   3.     NUISAKOB.      RaIL- 
BOAB  COXPANT,  1  tO  3, 9, 10, 13.    SCHOOLS. 

TixB,  3.     TowHS.    Vbndob  Ajn>  Pub- 

CHA8BB,  3.      VbRDICT,  S.      WaBASH  AKD 

Ebib  Canal.    Will,  2. 

1.  The  case  of  <SMitiurtofi  v.  TTte  State,  5  Ind. 
R.  479,  in  which  it  was  held  tibat  the  act 
providing  for  the  oiganixation  of  Circuit 
Courts,  £c..  approved  .Tiitie  1, 1852,  repealed 
M>  much  01  tne  act  establishing  Courts  of 
Conunon  Pleas,  &c..  approved  May  14, 1852, 
as  ooufbrred  upon  tne  latter  Courts  jurisdic- 
tion, in  certain  cases,  over  felonies,  referred 
to,  and  the  decision  approved.— JfiZfer  v. 
Snyder,  1 

2.  The  R.  S.  1852  did  not  take  effect  until  hi 
May,  1853.—  Webb  v.  Baird,  13 

3.  The  provisions  of  article  3,  of  diapter  40, 
of  the  R.  S.  1843,  relate  only  to  crni  suits. 

Rid. 

4.  Courts  will  give  a  strict  construction  to 
statutes  which  are  against  common  right. 

9.  A  statute  requiring  an  attorney  at  law  or 
other  person  to  render  gratuitous  service  in 
civil  cases,  can  not  be  extended  by  construc- 
tion so  as  to  include  criminal  cases.       Rid. 

6.  Section  14  and  the  4th  clause  of  section  16 
of  chapter  59,  R.  S.  1843,  do  not  continue 
inforoeseetion25,p.435,  R.S.1838.  Rid. 
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7.  The  prorlBion  in  the  R.  8.  1848  on  the 
same  subject  of  section  25,  p.  435,  R.  S. 
1838,  being  an  independent  one  and  con- 
taining no  words  of  continnance  in  relation 
to  the  latter  seciion,  repealed  it.  Dnd, 

6.  The  act  approved  January  12, 1850,  allow- 
ing causes  which  originated  in  the  Probate 
Courts  to  be  taken  br  appeal  or  writ  of  error 
from  the  Circuit  Courts  to  the  Supreme 
Court,  was  repealed  bj  the  act  creating  the 
Court  of  Common  Fleas. — Duncan  el  al,  y. 
Duncan  et  al.,  28 

9.  The  act  of  1848  to  prohibit  the  sale  of  spir- 
ituous llouors  in  a  less  quantitj,  &c.,  in 
Wayne,  Washington  and  Franklin  townships, 
in  Wayne  county,  although  local,  is  not  a 
private  statute. — Levy  v.  The  State,         281 

10.  To  constitute  a  statute  a  public  act,  it  is 
not  necessary  that  it  should  extend  to  all 
parts  of  the  state:  it  is  a  public  act  if  it  ex- 
tends equally  to  all  persons  within  the  terri- 
torial limits  described  by  the  statute.     Ibid. 

11.  The  Court  is  bound  to  notice  a  public  act 
without  pleading  it.  Ibid. 

12.  The  provisions  of  section  8  of  the  act  of 
1848  "to  reduce  the  law  incorporating  the 
city  ofMadiionf  and  the  several  acts  amend- 
atory thereto,  into  one  act,"  &c.,  so  far  as 
they  relate  to  the  licensing  of  penons  to  re- 
tail spirituous  liquors,  did  not  repeal,  by  im- 
plication, within  the  corporate  limits  or  said 
city,  the  general  provision  in  the  R.  8. 1843 
upon  the  subject— ^m^nMs  v.  The  State, 

851 
18.  Where  statutes  passed  at  the  same  session 
of  the  legislature,  though  apparently  con- 
flicting, are  not  directfy  repugnant,  they 
should  be  construed  in  pari  materia  as  one 
statute,  and  so  as  to  carry  out  what  appears 
to  have  been  the  main  intent  of  the  le&;isla- 
ture.— 7^  Board  of  ComnCrs,  ^.,  v.  (Arffcr, 

354 
14.  A  local  act  approved  January,  16,  1849, 
provided,  that  the  auditor  of  La  Grange 
county  should  receive  700  dollars  per  amnm, 
which  should  be  a  full  compensation  for  all 
services  which  he  might  perform  as  such  of- 
ficer. It  also  provided  that  it  should  be  his 
duty,  on  the  first  Mondays  in  March  and 
September  of  each  year,  to  make  to  the  coun- 
ty board,  in  such  form  as  it  should  direct,  a 
return  in  writing,  comprising  all  the  fees  and 
emoluments  of  said  office,  and  all  compen- 
sation for  labor  in  any  manner  receivea  by 
him  in  virtue  of  said  office,  for  the  half  year 
ending  at  that  time,  which  return  should  be 
verified,  &c.  It  further  provided  that  it 
should  be  the  duty  of  the  board  to  make 
half-yeariy  allowances  to  such  auditor  of 
such  sum  as  would  make  his  half-yearly  sal- 
ary equal  to  850  dollars,  to  bepaid  out  of 
the  treasury  of  said  county.  The  act  "to 
increase  and  extend  the  benefits  of  eommon 


schools,''  approved  January  17, 1849,  after 
requiring  county  auditors  to  perform  the 
several  duties,  ic.,  which,  before  that  time, 
belonged  to  the  office  of  school  commission- 
er, provided  that  for  the  dischaige  of  such 
duties,  &c.,  they  should  be  allowed  by  the 
county  boards  one-half  of  one  per  cent,  upon 
the  amount  of  school  fimds  on  loan  in  tneir 
respective  counties. 

Held,  that  said  statutes  should  be  con- 
strued thus:  For  services  relative  to  the 
school  fund,  each  county  auditor  should  re- 
ceive, as  a  compensation,  one-half  of  one 
per  cent,  upon  the  amount  of  that  fund  on 
loan  in  his  county;  provided,  that  the  audi- 
tor of  La  Grange  county  should  not  be  al- 
lowed such  per  centum  in  addition  to  his 
fixed  salary  of  700  dollars.  Ibid, 

15.  By  the  act  of  1841,  "to  provide  for  the 
payment  of  the  debts  contracted  by  the  late 
mayor  and  common  councU  of  the  town  of 
LafayeUe.  under  the  charter  of  said  town," 
the  board  of  conmiissioncrs  of  Tippecanoe 
county  were  constituted  a  Court  of  claims 
to  ac^ndicate  upon  tlie  demands  against  tlM 
late  corporation,  with  power  to  levy  and  col- 
lect &om  the  corporators  alone  the  necessary 
taxes  to  pay  said  demands. — The  Board  of 
Commissioners,  4rc.,  v.  Cox,  403 

16.  Neither  the  auditor  nor  board  of  commis- 
sioners of  Tippecanoe  county  had  authority, 
under  that  act,  to  issue  an  order  for  the  pay- 
ment of  a  demand  against  the  late  corpora^ 
tion  of  Lafayette  out  of  the  general  funds  of 
the  county.  Ibid. 

17.  A  daase  in  section  26,  p.  435,  2  R.  8. 
1 852,  was  as  follows :  "  If  any  person  shall 
sell  or  give  away  intoxicating  liouor  to  any 
minor,  without  the  consent  of  his  parent  or 
guardian,"  &c.,  "  he  shall  bo  fined,'' &c.  An 
act  approved  ifarch  4,  1853,  entitled  "aa 
act  to  regulate  the  retailing  of  spirituous 
liquors  and  for  the  suppression  of  ^e  evils 
therefrom,"  contained  the  following  section: 
"All  laws  on  the  subject  of  retailing  intoxi- 
cating or  spirituous  uquor  heretofore  enact- 
ed, are  hereby  repealed."  Held,  that  this 
section  repealed  the  clause  in  the  R.  S.  1852 
above  quoted. — Hanning  v.  The  State,    432 

STREET. 
See  Towirs. 

SUBSCRIPTION. 
See  Railboai>  Comfamt,  12, 13. 

SUMMONS  AND  SEVERANCE. 

See  Afpbal,  2. 

SUPERSEDEAS  BOND. 
Sm  Ejxotxxnt.    Nul  Tzxl  Rbcobd. 
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PAYMSNT. 

See  Etidbkcb,  8. 

Where  tliere  are  jndgmenti  of  different  dates 
against  a  debtor,  in  &Tor  of  tlie  Mine  cred- 
itor, be  baa  a  rifht  to  anplj  enj  Yolnntarj 
pa^pnent  to  whioieyer  Jnograent  he  chooses. 
---Forelander  t.  mcks,  448 

PLEABINa. 

5m  AlUBVDMSVT,  8.  CHixosmT,  8, 10, 1 1 ,  18. 
DiBTnass,  8.    Ennon,  8  to  5, 8.    Exnoxr- 

TOS8  AK9  ABMHriSTmATOBSy  8.  IVTBBBO- 
OATOBIB8.  JuSTIOa  OV  THB  PSAOB,  6 
to  8.      MlBDBXBAVOB»  8.      OtXB.     PXAO- 

TZOB,  11,  18.  RBOOuFmurT.  Rbflbtik, 
8,  4,  6,  9.  Scixb  Facias.  4.  Sulhdbb, 
1, 3  to  7.  Statutes,  11.  Subplvb  Bbtb- 
HUB,  1, 8. 

t.  The  assignee  of  a  note  giyen  for  the  price 
of  goods,  can  not,  a  recoTery  on  the  note 
bei^  defeated,  recover  the  value  of  the 
goo£i  under  the  common  counts. — Bischof 
T.  CoffeU,  83 

8.  In  a  bill  by  admimstntors  to  foreclose  a 
inortgace  given  to  the  intestate,  they  des- 
cribed Aemselves  "as  adndnistratorB  of  tiie 
goods,"  &c.,  ''which  were  of"  the  intestate, 
givine  his  name  and  last  residence.  The 
bill  uso  stated  that  on,  &c.,  he  died  intes- 
tate, and  that  the  complamants  were  duly 
appointed,  &c.  Held,  that  it  sufficiently  ap- 
peared that  the  complainants  were  adminis- 
trators.— £np&A  el  al,  v.  Roche  et  ai.,        88 

8.  In  assumpsit  against  a  surviving  partner, 
for  goods  sold  to  the  firm,  it  is  not  neoes- 
saiT  to  notice  the  deceased  partner  in  the 
dedarakion,  but  if  it  is  done,  the  rules  of 
pleading  reonire  a  negative  in  the  breach 
of  payment  oy  the  deceased. — CuBiertmm  v. 
Tamaemi,  64 

4.  The  want  of  such  negative  can  not,  how- 
ever, be  objected  to  after  verdict.  Snd, 

5.  NU  tUbet  is  bad  in  debt  on  a  bond.— iSKooib 
elal.T.The  State,  113 

8.  A  defect  in  the  mere  form  of  a  declaration 
can  not  be  examined  on  demurrer  to  a  d^ 
foctive  plea.  Ibid, 

7.  To  a  dedaration  upon  an  instrument  wMch 
does  not  i^pear  on  its  face  to  be  usurious, 
a  plea  of  usury  must  allege  that  an  excess 
of  interest  was  reserved  with  a  ooimpt  in- 
tent. Ihid. 

8.  In  a  suit  on  a  surplus  revenue  bond,  an 
allegation  in  the  declaration  that  tiie  sidt  is 
brought  "for  the  use  of  the  surplus  revenue 
fund/'  is  mere  surplusage.  lUd, 

9.  The  pleader,  in  a  suit  on  four  surplus  reve- 
nue bonds,  (which  contained  a  stipulation 
that  in  case  of  a  ihilure  to  pav  any  instal- 
ment of  interest,  the  principal  slionld  be- 
oome  due  and  collectable,  &c)  stated  the 


action  to  have  aoeraed  upon  the  non-pay- 
ment of  the  annual  instalments  of  interest; 
but  the  action  was  not  farougfat  until  the 
principal  on  the  last  of  the  several  bonds 
was  due,  and  titers  was  a  breach  to  each 
count  in  which  the  non<^yment  of  the  bond 
was  averred.  Held,  that  the  defect,  if  any 
existed,  was  cured  by  tlie  breaches  last 
named.  Ibid. 

10.  The  board  of  oommisslonen,  treasurer,  au- 
ditor, or  any  other  officer  who  was  chareed 
by  the  B.  S.  1843  with  the  duty  of  protecting 
and  preserving  the  surplus  revenue  fund, 
was  a  proper  relator  in  a  suit  on  a  bond 
given  to  secure  a  loan  from  that  fund.   Ibid. 

11.  Where  the  execution  of  a  written  instru- 
ment, referred  to  in  the  pleadines,  is  called 
in  question,  it  must,  by  the  B.  8. 1858,  be 
demed  either  by  affidavit  before  trial,  or  by 
a  pleading  under  oath.— C^ncAoidk  v.  TThe 
Henry  Qmnty  Dtmpike  Co.,  125 

18.  Sections  75  and  785  of  Hit  practice  act  do 
not  applv  to  pleadings  in  deidal  of  the  exe- 
cution 01  written  instruments.  Ibid. 

13.  A  replication  to  a  plea  setting  iq>  a  writ- 
ten mstrument  as  the  foundation  of  a  de- 
fence, was  not  required  by  the  B.  S.  1843  to 
be  sworn  to ;  but  if  not  sworn  to,  the  exe- 
cution of  the  instnunent  was  not  required 
to  be  proved. — Ru^eU  v.  Dntmmtmd,       816 

14.  A  demurrer  was  sustained  to  a  paragnmh 
of  an  answer,  which  set  out,  by  way  of  ae- 
fcnoe,  a  written  agreement.  The  agreement 
was  admissible  In  evidence  upon  the  trial  of 
issues  raised  by  other  paramphs.  Hdd, 
([the  contrary  not  appesinng  J  mat  the  de- 
rendant  must  be  presumed  to  have  had  die 
full  benefit  of  the  agreement — BoUon  v. 
MUUr,  268 

15.  A  deftodant  can  not  allege  for  error  &e 
ovemling  of  a  demurrer,  where  his  defence 
was  not  prejudiced  thereby.  Ibid. 

16.  9iiit  for  foreclosure.  The  mortgage  was 
given  to  secure  the  payment  of  a  note.  To 
a  paragraph  of  the  answer  setting  up  that 
nmttier  the  note  and  mortgage,  nor  copies 
hereof,  had  been  filed  with  me  complamt, 
the  plidntiff  replied  tiiat  the  note  and  mort- 
gage were  left  in  the  clerk's  office  when  the 
complaint  was  filed.  Hdd,  on  demurrer, 
that  the  reply  was  insnffident.— Z^misoii  v. 
FaiU,  a09 

17.  A  reply  is  only  necessary  when  new  mat- 
ter is  set  up  in  the  answer.  Ibid. 

18.  A  demurrer  to  a  reply  was  erroneously 
overruled,  but  the  issue  tendered  by  the 
reply  was  complete  without  it.  HM,  that 
the  error  was  unimportant.  Ibid. 

19.  The  copy  of  a  written  instrument  upon 
which  a  pleading  is  founded,  Is  "filed  with 
the  pleading,"  within  tlie  meaning  of  the 
B.  S.  1858,  if  it  is  set  out  ui  Aow  verba  fa 
the  pleading.  Ibid. 
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90.  Snh  bj  the  A8ng;iiM  of  a  note  and  of  a 
mortgage  gtren  to  secnre  it,  for  foredosiire. 
Answer,  that  the  plaintiff  waa  not  tiie  real 
partj  in  interest  2fisU,  that  the  answer  was 
insufficient.  lUd, 

SI.  A  demmrer,  under  the  code  of  1852,  does 
not  extend  beyond  the  pleading  to  which  it 
is  addressed.— Hoson  t.  Toner,  828 

22.  The  omission  bj  a  party  to  trarerse  a 
material  fact  alleged  by  his  adrersary,  is, 
in  effBct,  an  admission  of  it.— 3feC/tfre  t. 
PuneU,  S30 

23.  A  oonnt  on  a  promissory  note  aTerred 
diat  "the  defendant,  by  his  certain  note  in 
writing,  then  dne  and  payable,  promised  the 
plaintuF,"  Ac.  Beid,  on  demurrer,  that  the 
undertaking  of  the  plaintiff  was  sufficiently 
alleged.— £/)per{y  y.  Litde,  844 

24.  A  count  which  is  not  a  nuIH^  should  not 
be  rejected  on  motion.— Aclay  et  td.  y. 
Driver,  850 

25.  Facts  alleeed  in  a  complaint,  which  are 
not  denied  by  the  answer,  are  regarded  as 
admitted.— iftt^^M  y.  The  State,  865 

26.  A  bill  for  foreclosure  did  not  ayer  that  the 
morteagor  had  an  interest  in  the  premises 
capable  of  being  mortgaged.  It  was  ob- 
jected for  the  first  tame,  on  error,  that  the 
Dili  was  defectrre  for  the  want  of  this  ayer- 
ment.  Edd,  that  &e  objection,  if  ayaJlable 
at  all,  should  haye  been  made  in  the  Court 
below,  at  the  earliest  stsura  of  the  proceed- 
ingi.— PottMon  H  al.  y.  J^w,  877 

27.  A  prior  mortgagee  is  not  a  necessary  party 
to  a  bill  for  foredosure;  nor  is  it  dear  that 
a  junior  mortgagee  is,  thongh  he  may  pro- 
perly be  made  a  party.  ihid. 

28.  There  is  no  rule  of  practice  which  author- 
izes a  plaintiff  to  make  the  state  a  defen- 
dant in  a  cause.  Ibid, 

29.  A  material  averment  in  an  answer,  which 
is  not  noticed  by  the  reply,  is  regarfled  as 
admitted.— £ar£«r  y.  Hobbe,  885 

80.  In  a  declaration  upon  an  official  bond 
payable  to  the  state,  the  non-payment  of 
the  oenalty  need  not  be  ayerred. — 7)U  State 
y.  Crou  et  al,,  887 

81.  In  a  suit  upon  an  offidal  bond,  the  parties 
agreed  to  submit  the  issues  of  fact  to  a  jury. 
3eld,  that  the  assessment  of  damages  was 
included.  Rid, 

82.  In  suits  upon  penal  bonds,  it  is  only  upon 
the  detennmation  of  questions  of  law  in 
feyor  of  the  plaintiff,  or  upon  a  defenlt,  thai 
the  interlocutory  judgment,  that  the  plain- 
tiff ought  to  recoyer,  but  because,  &c,  is 
giyen;  and  the  Court  may  be  substituted 
for  the  jury  to  assess  the  damages.       Ibid, 

88.  In  a  daim  for  damages,  under  the  B.  8. 
1888,  for  injuries  to  land  occasioned  by  the 
oonstmctioii  of  a  public  woHl,  the  same 


is  not  required  in  the  arerments 
as  in  nleadings  in  a  Court  of  record. — 
7%«  MarttiuifMe,  fpe.,  BaHroad  CouqKmy  y. 
Bridgee,  400 

84.  The  written  statement  of  the  claim  should 
show,  howeyer,  whetiier  the  injury  was  oc- 
casioned by  ihe  passing  through  and  appro- 
priation of  the  claimant's  land,  or  the  taking 
of  timber  and  other  materials  for  which  the 
statute  provides.  Ibid, 

85.  A  claim  for  damages,  governed  by  the 
provisions  of  the  R.  S.  1888,  for  an  mjury 
to  the  claimant's  land  occasioned  by  the 
construction  of  a  railroad,  stated  thiU  the 
land  was  injured,  Ac.,  to  the  amount,  &c.,  as 
follows :  that  the  road,  as  located,  ''angled" 
through  the  claimant's  land,  and  passed  over 
the  same,  &c,  to  the  distance,  &c.,  and  over 
apart  which  was  improved  and  cultivated ; 
wnerefore,  &c.  Hdd,  that  the  statement  was 
suffident  to  enable  ihe  claimant  to  recover 
for  the  injury  occasioned  by  the  grading  of 
ihe  road,  and  the  division  of  his  land  mto 
inconvenient  parts.  Ibid, 

86.  Assumpsit  against  A,  and  B,  on  a  note 
due  five  years  after  date,  with  interest  pay** 
ble  annually,  and  if  not  paid  when  due,  the 
prindpal  to  become  due.  A.  was  defaulted. 
B,  pleaded  the  general  issue,  and  a  special 
plea  alleging  his  readiness  to  pay  the  inters 
est,  but  that  the  plaintiff  fraudulentiy  left 
the  state  to  prevent  a  tender  of  it.  Demur- 
rer to  the  spedal  plea  sustained. 

Held,  that  tiie  plea,  if  viewed  as  a  plea  of 
tender,  or  an  excuse  for  not  tendering  the 
interest,  was  defective  for  not  making  pro- 
fat  of  the  money  in  Court 

Hdd,  also,  that  if  regarded  as  a  plea  of 
fraud,  its  suffidency  was  immaterial,  tiie 
fects  alleged  being  admissible  under  the 
general  issue.— iiaseiii  y.  Bjgrd,  475 

87.  On  the  sustaining  of  the  demurrer  to  tiie 
plea  above  mentioned,  B.  asked  leave  to 
file  another  plea,  alleginff  that  the  note  was 
obtained  from  him  by  we  fraudulent  con- 
nivance of  the  plaintiff  and  A,,  who  repre- 
sented to  him  that  the  note  was  payable 
unconditionally  five  years  after  date;  that 
he  was  not  a  very  good  scholar,  and  that  it 
was  written  in  a  lumd  which  he  could  not 
readily  read,  &c. 

HJd,  that  the  plea  was  no  defence  to  the 
action,  and  that  therefore  leave  to  file  it  was 
property  refused. 

Mdd,  also,  that  had  it  been  suffident,  yet 
the  feets  being  admissible  under  the  seneral 
issue,  the  lefSsal  would  have  furnished  no 
ground  for  revernng  the  judgment      Rid, 

88.  A  plea  rejected  on  motion  is  no  part  of 
the  record,  unless  made  so  by  bill  of  excep- 
tions.— Cnrieman  et  a/,  v.  M3ne,  487 

82.  If  in  a  suit  tried  on  the  general  issue,  a 
judgment  has  been  rendered  for  the  plaintiff, 
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we  barebj  muHgn  to  NkhoUu  Lmgworik,  of,  I 
kc,  ftU  our  right  and  daim  to,  &c,  (des- 
cribing the  qnarter-tectioii,)  M  witaeM  our 
hAnds  this  S2d  daj  of  S^imber,  18S1.  C. 
and  D,,  bj  the  acttng  partner  £>.  The  in- 
etmmentwaa  attested  by  a  witneet.  At  this 
time  the  tract  was  nnendosed  and  coTered 
with  an  unbroken  forest  In  1828,  Z^en^ 
uwih  appointed  an  aeent  to  take  charge  of 
bis  purchase,  and  had  ever  afterwards  con- 
tinued the  agency;  the  agent  had  constantly 
resided  on  or  near  the  land;  he  had  cut 
timber  oyer  the  whole  of  it,  and  prerented 
others  from  cutting,  warned  people  off  of  it, 
and  employed  other  persons  to  watch  tres- 
passers ana  keep  them  off.  He  had  paid 
the  taxes  on  the  tract ;  leased  parts  of  It  to 
different  persons,  &c.;  but  the  whole  tract 
was  nerer  enclosed;  but  it  had  been  known 
even  by  the  oldest  inhabitants  as  the  Lang- 
worth  tract  In  1825,  payment  was  made  to 
the  United  Suuet  of  the  residue  of  the  pur- 
chase-money, but  there  not  haying  been 
forwarded  to  the  land-office  an  assignment 
of  the  certificate  given  to  A,  and  B.,  the  re- 
ceipt and  patent  issued  nominally  to  Uiem. 
There  was  eyidenoe  tending  to  proye  tiiat 
the  defendants  knew  the  luid  belonged  to 
Longuxfrth;  that  it  was  in  chaisa  of  his 
agent,  and  parcels  of  it  in  possession  of  his 
tenants ;  and  that,  with  this  knowledge,  in 
Jionuaiy,  1852,  they  entered  upon  a  portion 
of  the  cnltiys^  part,  oommenoed  fencing 
it,  working  night  and  day,  surrounded  by  a 
force,  some  of  it  armed,  sufficient  to  repel 
oppositton,  and  by  threats,  Ac,  did  repel 
Langworth's  agents  from  their  attempts  to 
remoye  their  fence.  The  defendants  claimed 
the  right  to  enter  upon  the  land  by  yirtue 
of  deeds  from  some  of  the  heirs  of  C,  exe- 
cuted to  them  in  1851. 

Held,  that  Longworth  went  into  possession 
under  color  of  title. 

Held,  also,  that  his  possession  oorered  the 
whole  tract 

Held,  also,  that  his  possession  for  more 
than  twenty  years  had  perfected  his  title. 

Hdd,  alio,  that  the  jury  were  auAoriaed 
to  infer  from  the  eyidenoe  a  forcible  entrr 
and  detainer.  Rid. 

9.  A.  executed  a  title-bond  to  B,  conditioned 
for  the  oonyeyance  of  a  town-lot  upon  fUl 
payment  of  tlie  purchase-money.  C.  haying 
loaned  to  B.  money  to  complete  the  pay- 
ment, receiyed  from  him  an  assignment  of 
the  bond,  by  way  of  security,  and  afterwards 
receiyed  a  deed  from  A,  B.  haying  erected 
buildings  on  the  lot,  the  medianics  institu- 
ted legal  prooeedinffs  to  enforce  their  liens. 
C  was  a  party.  The  Court  decreed  that 
the  property  should  be  sold  and  the  pro- 
ceeds applied,  first  to  the  discharge  of  the 
debt  to  v.,  and  next  to  the  satismction  of 
the  mechanics'  liens.  J3.,  after  the  decree 
and  before  the  sale,  assigned  his  interest  in 


the  lot  to  D.,  who  bid  off  the  property  at 
a  sum  exceeding  the  amount  of  the  decree, 
and  the  sheriff  returned  to  Z).  the  surplus. 
Before  the  assignment  to  />.,  E,  and  others 
haying  reooyeied  judgments  before  a  jua- 
tioe  of  the  peace,  fued  transcripts  diereof  in 
the  clerk's  office  to  bind  said  real  estate,  and 
D,  and  the  sheriff  were  notified  of  the  fact 
before  the  sale.    B.  was  insolyent 

Held,  that  the  transcripts  neyer  became  a 
lien  upon  the  lot 

Held,  also,  that  E,  and  odiers  had  no 
equitable  claim  upon  said  surplus. 

HeU,  also,  that  the  surplus  was  properlr 
deliyered  by  the  sheriff  to  D.^^Dmis  €t  at. 
y.  CwnheHand  et  al.,  380 

10.  A  grantee  to  whom  land  has  been  oonyey- 
ed  with  a  coyenant  against  incumbrances, 
who  claims  to  haye  discharged  an  incum- 
brance after  the  execution  of  the  conyey- 
anoe,  must  show  that  it  was  a  yalid  and 
subsisting  incumbrance  when  the  deed  was 
executed.^&r;ber  y.  jBoUs,  885 

11.  A,  purchased  from  B.  two  town-lots,  and 
receiyed  a  title-bond,  conditioned  for  the  ex- 
ecution of  a  oonyeyance  upon  fVill  payment 
of  the  purchase-money.  Haying  miled  to 
pay  tiie  last  instalment,  a  jud^ent  was 
obtained  therefor  before  a  justice  of  the 
peace.  Bxecution  thereon  and  a  return  of 
no  goods,  &C.  To  a  bill  by  an  asognee  of 
the  ludgment  against  A,  and  B,  to  subject 
the  lots  to  sale  to  satisfy  tiie  judgment,  the 
defendants  answered  that  B.  only  owned 
two-thirds  of  the  lots,  and  hence  could  not 
conyey  according  to  contract  Replication, 
in  ayoidance,  &c. 

Hdd,  that  j1.,  had  he  elected,  at  the  proper 
time,  to  readnd  the  contract,  in  consequence 
of  the  partial  fUlnre  of  oonsideralion,  would 
haye  been  entitled  to  the  purchase-money 
and  interest,  and  would  haye  had  a  lien  on 
the  lots  for  it;  but,  AaU,  that  haying  elected 
to  retain  them,  he  bad  an  equitable  interest 
therein  at  least  to  the  extent  of  two-thirds, 
which  might  be  subjected  to  execution  upon 
said  judgment.— Dart  y.  MeQuU^  et  al,  391 

VERDICT. 

See  Eyibxhos,  16.  Jubt,  2.  Kbw  Trial,  1. 
PXAOTIOX,  10. 

1.  The  Supreme  Court  will  not  disturb  the 
yerdict  of  a  jury,  upon  the  mere  weight  of 
eyidence,  where  the  evidence  is  conflicting. 
-^Shanke  y.  Ha^,  69 

S.  Section  336,  p.  114,  2  R.  S.  1859,  author^ 
isee  the  Court  to  d^ect  the  jury  to  find  a 
special  yerdict,  without  being  retjuested  by 
either  yeatj.^^Weatkeritf  y.  Siggins,         73 

3.  It  is  no  otjection  to  interrogatories  sub- 
mitted to  the  jury  for  the  purpose  of  a  spe- 
cial yerdict  that  they  are  leadiiig.— -Ribs  y. 
Biee,  100 
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4.  Ittdietoifint,  charging  the  prifloner,  Thcmaa 
Kennedy,  whfa  murder  in  tiie  first  degree. 
Verdict,  "we,  the  iory,  do  say  and  find  that 
Thamat  Kmniedty  u  gniltf,  in  manner  and 
form  as  he  stands  chai^  in  tiie  indict- 
ment, and  that  he  shall  be  imprisoned  in  the 
state  prison,  and  kept  at  hard  labor  dnring 
life."  The  act  of  1848,  in  force  when  the 
rerdict  was  rendered,  prorided,  that  npon 
an  indictment  for  mnrder  in  the  first  degree, 
the  jvy  mi^t  find  the  defendant  not  gniltj 
of  the  crime  in  the  degree  charged  m  the 
hidictment,  and  might  find  him  gnilty  of 
such  mnrder  in  tike  second  degree ;  or  tbej 
mieht  find  him  guilty  of  manslanghter. 
nSdy  tiiat  the  yerdict  showed,  with  snfB- 
dent  certainty,  tliat  the  prisoner  was  found 
guilty  of  murder  in  the  first  degree.— jEen- 
nedy  ▼.  7U  SUtU,  485 

5.  When,  under  the  act  in  question.  Hie  jury, 
under  a  single  count  charging  murder  m 
the  first  degree,  find  the  prisoner  guilty  of 
murder  in  the  second  degree,  the  yeraict 
should  specifically  name  the  ofiisnoe  of  which 
he  is  found  guilty.  Ibid. 

W. 

WABASH  AND  EBIE  CANAL. 

1.  Indictment  acainst  the  persons  composine 
the  trustees  of  the  Wabaah  and  Erie  ComU, 
for  a  nuisance  in  erectine  a  foeder-dam,  &c., 
which  was  part  of  said  canal.  The  dam 
was  erected  under  the  act  of  1846  to  pro- 
Tide  for  tiie  funded  debt  of  the  state,  and 
for  the  completion  of  said  canal  to  EvanM- 
vSU,  No  act  of  wantonness  was  shown  in 
the  erection  of  the  dam.  JJeleT,  that  the  in- 
dictment was  not  sustained. — autUr  et  al.  t. 
TTte  StaU,  165 

a.  The  act  of  March  4,  1853,  (Acts  of  1853, 
p.  17,)  clearly  manifosts  the  state's  intention 
to  remit  the  punishment  for  the  act  on  which 
the  indictment  in  this  case  is  founded ;  and 
in  a  case  so  anomalous  as  this,  it  is  not  per- 
ceiyed  that  any  principle  would  be  yiolated 
by  giying  it  full  efi'ect.  Ibid. 

WATEE-COUBSE. 

See  Dam.  Natioabxa  Stbbams.  Uitamux 
Bights. 

WHABF. 
See  Ikjuxotion,  9,  4.    Towva,  8  to  5. 

wnx. 

1.  The  conyeyance  by  a  testator  of  all  the- 
Und  owned  by  him  at  the  time  of  making 
his  will,  operates  to  reyoke  it,  and  those 
after  acquired  do  not  pass  by  the  will. — 
Baioen  et  ed.  Y.  Joh$uon  et  al.,  110 


a.  Section  4,  p.  485,  B.  S.  184S,  applies  only 
to  cases  where  the  will  purports  to  deyfse 
all  the  property  equally,  or  m  proportions, 
to  all  the  deyisees  named  in  it,  and  not  to 
cases  where  particular  pieces  of  property 
are  deyised  to  particular  denseee  with  a  re- 
sidoary  danse.  Ibid, 

3.  Where  there  are  two  proyisions  in  a  will 
which  are  totally  inconsistent,  that  which  is 
posterior  in  local  position  must  be  taken  to 
denote  the  intention  of  the  testator. — Evaju 
y.  Hudson,  293 

WITNESS. 

See  Etibekcb,  3, 14.    Executoss  akd 
Adxinistratobs,  3. 

1.  Case  by  A.  against  B.  for  erectinff  a  dam 
on  Blue  riyer  below  the  plaintiirs  mills, 
whereby  the  water  was  backed  on  his  ma- 
chinery. Plea,  the  general  issue.  On  the 
trial  (m  March,  1850,)  C,  who,  prior  to  the 
commencement  of  the  suit,  had  no  interest 
in  the  mills,  but  had  since  acquired  an  in- 
terest in  the  profits  by  way  of  compensation 
for  carrying  on  the  business,  was  offbred  as 
a  witness.  Hdd,  that  he  was  incompetent. 
— Cbry  y.  Sileox,  39 

3.  In  a  stut  by  a  railroad  company,  a  stock- 
holder is  a  competent  witness  for  the  com- 
pany.— Unihank  y.  The  Henry  County  Turn' 
pike  Co.,  125 

3.  Where  the  record  states  that  a  witness  re- 
leased his  interest,  but  does  not  state  to 
whom,  or  how  far  it  extended,  and  the 
Court  below  has  held  it  insufficient,  it  wHL 
be  so  regarded  in  the  Supreme  Court. — 
Stout  et  cu.  y.  Morffon,  369 

4.  A  witness  was  admitted  to  testify,  while  the 
B.  S.  1843  were  in  force,  whose  competency 
was  objected  to  on  account  of  interest  The 
extent  of  the  interest  of  the  witness  was 
stated  by  &e  Court  to  the  jury.  The  B.  S. 
1852  haying  taken  effect  during  the  pen- 
dency of  the  writ  of  error,  held,  that  the 
interest  of  the  witness  furnished  nosround 
for  a  reyersal  of  the  judgment.^  TFnJ^rA/  y. 
Gaff  Hal,,  416 

5.  Action  by  A,  against  B.  and  C.  to  recoyer 
possession  of  a  noise.  The  complaint  al- 
leged that  the  horse  was  wrongfuUy  taken  by 
B.,  and  wrongfully  detained  by  B.  and  C. 
B.  answered,  denying  the  wrongful  taking 
and  detention,  and  ayerrinff  that  he  sold  the 
property  in  good  faith  to  v.,  and  that  it  was 
C/t  proper^.  C.  answered,  denying  the 
wrongful  detention,  and  alleging  the  norse 
to  be  nis  property,  &c.  jBsM,  that  B.  was  a 
competent  witness  for  C.  on  the  trial;  but 
to  wnat  extent  he  might  be  allowed  to  tes- 
tify was  not  decided.— TTocxf  y.  Cohen  et  al., 
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6.  A  negro  is  oompetant  to  testify,  midar  the 
•ct  of  1858,  on  the  trial  of*  criminal  cfaaige 
against  a  mbgto.^Woodwtard  t.  Tke  StaU, 

7.  When  Mreral  penons  are  jointly  indicted, 
bat  iepantelj  tried,  either,  if  he  consents, 
is  competent  to  testify  on  behalf  of  the 
other.— fvsrstt  r.  THe  StaU,  495 

WOBK  AND  LABOR. 

Sn  COVTXAOT,  8.     IVVAVT,  6. 

WRITTBN  IN8TBUHBNT. 
See  PuADnro,  IS,  13. 
1.  A  material  alteration  of  an  instrument  made 
bj  a  party  who  claims  the  benefit  of  it,  with- 
out the  consent  of  the  party  against  whom  it 
is  soQgfat  to  be  enibrced,  renders  it  Toid.— 
iSiGoMr  T.  EBie,  16S 


S.  Where  the  alteratioa  of  an  faistninient  is 
of  such  a  character  as  to  defeat  entzitlj  its 
operation  for  any  porpoae,  as  in  the  case  of 
the  erasnie  of  tbe  signature  and  seal  to  n 
deed,  or  other  instrument,  so  tfant,  adraii- 
ting  all  to  be  true  that  amMars  upon  the  in- 
strument ^en  produced,  it  would  be  Toid 
in  law,  it  shoula  be  explained,  in  the  ftist 
instance,  before  it  shoula  be  permitted  to  go 
to  the  jury.  In  other  cases,  the  iDstrameot 
should  be  given  hi  eridence,  and  should  go 
to  the  jury,  upon  the  ordinary  proof  of  its 
execution,  almough  an  altermm  may  ap- 
pear in  it,  leuTing  the  parties  to  such  ea 
natory  eridence  as  they  may  dioose  to  i 
But  ff  there  is  neither  intnnsie  or  i 
evidence  as  to  wlien  the  aUeralion  was  made, 
the  presumption  of  law  is  tlmt  it  was  made 
before  or  at  the  execution  of  the  iastrument. 
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.  A  nflgro  is  6omp«taiit  to  testify,  midar  tbd 
ftct  of  1853,  on  tne  trial  of  a  crimiDil  ehiige 
•gainst  a  negro.-^Woodwtard  r.  The  Slaie, 

499 

.  When  aereral  peisons  are  jointly^  indicted, 
but  separatdjr  tried,  eitber.  If  be  eonsents, 
is  competent  to  teetifr  on  bebalf  of  the 
other.— £Mr«tt  r.  TU  StaU,  405 

WOBK  AND  LABOB. 
Sm  CoHTSAGT,  8.    Imvakt,  6. 

WRITTBN  INSTRUMENT. 
Su  Plbabivo,  is,  13. 

.  A  material  alteration  of  an  instmment  made 
b7  a  oarty  who  claims  the  benefit  of  it,  with- 
out tne  consent  of  the  party  against  whom  it 
is  sought  to  be  enibroed,  renders  it  Told.— 
Stomr  T.  EOiM,  I5S 


i.  Where  tiie  altevadon  of  a 
of  such  a  chancter  as  to  deleat  endreiy  its 
operation  for  anr  pnxpose,  as  in  tlie  case  of 
m  erasure  of  me  slgnatore  and  seal  to  a 
deed,  or  other  instmment,  so  that,  admit- 
ting all  to  be  tme  that  appears  upon  tiie  in- 
Btmment  when  prodnoea,  it  wouid  be  void 
in  law,  it  shonld  be  explained,  in  the  first 
instance,  before  it  shonld  be  pennitted  to  go 
to  the  jury.  In  other  cases,  tiie  instmment 
shonld  be  giren  hi  evidence,  and  should  go 
to  the  jofy,  upon  the  onUnary  proof  of  its 
execution,  altliongh  an  alteration  may  ap- 
pear in  it,  leaying  the  parties  to  such  expla- 
natoiT  eridenoe  as  they  may  choose  to  oner. 
But  u  tliere  is  neitlier  intraisic  or  extrinsic 
eridence  as  to  wlien  tlie  alteration  was  made, 
the  presumptun  of  law  is  tliat  it  was  made 
before  or  at  the  execution  of  the  instrameal 

Rid. 
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